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INTRODUCERE

Diferendul transnistrean ramine in continuare un obstacol serios in promova-
rea reformelor si redresarea social-economica a tarii. Identificarea unei solutii
pentru rezolvarea diferendului transnistrean constituie o prioritate absolutd a
societatii.

Tncepind cu anul 2004, Asociatia Promo-LEX si-a axat activitatea in regiunea trans-
nistreana a Republicii Moldova, pe analiza minutioasa a situatiei si pe acordarea
de asistenta juridica victimelor abuzurilor si violarilor grave ale dreptului omului,
cautind concomitent solutii Tn asigurarea unui minim necesar pentru respectarea
drepturilor omului. In conditiile in care pe teritoriul Republicii Moldova functio-
neaza un sistem juridic paralel si ilegal, vom incerca in cadrul acestui studiu sa
identificdm solutii viabile pentru asigurarea respectarii dreptului la libertatea si
securitatea persoanei in regiunea transnistreana.

Tn ultimii ani expertii Asociatiei au examinat numeroase plingeri si cereri adresate
de diverse categorii de persoane din regiunea transnistreana ce tine de realizarea
dreptului la libertate si securitate. Acordindu-le asistenta solicitata am constatat
diverse probleme de ordin juridic, ce denota violarea flagranta a drepturilor fun-
damentale ale omului.

Timp de peste 17 ani autoritatile constitutionale ale Republicii Moldova si-au
declinat practic orice responsabilitate pentru situatia si evolutia drepturilor omu-
lui In regiunea transnistreana. Majoritatea demersurilor, plingerilor si cererilor
provenind de la locuitorii Transnistriei au ramas ne examinate. Autoritatile au
preferat sa comunice cetadtenilor sai si persoanelor aflate sub jurisdictia teritoria-
I3 a Republicii Moldova, cd nu detin controlul asupra acestui teritoriu si ca nu pot
interveni pentru protejarea drepturilor violate.

Numeroase cazuri de violare a drepturilor omului in aceasta regiune au fost adu-
se la cunostinta opiniei publice nationale si internationale. Au devenit cunoscu-
te comunitatii internationale cazurile ce tin de incalcarea dreptului la educatie,
dreptului la libera circulatie, dreptului de proprietate, drepturilor electorale si
recrutarea fortatad in structurile paramilitare din regiune, care au comportat ca-
racter de masa. nsd, in realitate, la nivel individual, situatia este mult mai difi-
cila, fiecare locuitor din regiune, confruntindu-se cu diverse obstacole de ordin
administrativ, juridic sau economic. Th mod sigur, putem vorbi despre ignorarea
de catre statul Republica Moldova a circa 555 mii de persoane, care locuiesc n
spatiul necontrolat de autorititile constitutionale. Tn primul rind, avem in vedere
ignorarea violarilor dreptului la libertatea si securitatea persoanelor aflate tem-
porar si permanent in acest teritoriu.

Problema este complexd, fapt evidentiat in cadrul sistemului juridic national si
celui european, insa necesita o abordare speciald, atunci cind este examinata n
cadrul unui sistem ilegal, prezent in zonele lipsite de legitimitate si recunoastere
internationala.
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Dupa ani de eforturi, in mod cert se impune o analiza a rezultatelor. Mai mult,
acestea trebuie raportate la cheltuielile materiale si umane efectuate in acest
scop. Astfel, prima impresie impartasita de majoritatea populatiei este ca siste-
mul intern actual este ineficient si lipsit de autoritate. Dreptul international este
respectat numai in mdsura in care convine unor cercuri de persoane sau state,
care prin detinerea dreptului de veto n cadrul celor mai importante structuri
internationale sunt favorizate si pot influenta situatia dintr-o tara sau alta, tari
considerate egale in drepturi la nivel international.

Evenimentele din Osetia de Sud si Abhazia au demonstrat clar: conflictele inghe-
tate constituie focare de instabilitate si amenintare la adresa securitatii regionale
si internationale. Ce tine de conflictul transnistrean trebuie sa subliniem ca pe
parcursul ultimelor ani a fost promovata o abordare a problemelor legate de con-
flict — politica, economica, sociala si umanitara, Tnsa s-a acordat o atentie prea
mica problemelor juridice.

Scopul acestui studiu este de a identifica solutii adecvate si viabile pentru pro-
movarea si apararea dreptului la libertatea si securitatea persoanei in regiunea
din stinga Nistrului (Transnistria), urmarindu-se preluarea practicilor pozitive din
statele in care exista conflicte inghetate: Georgia, Statele din fosta lugoslavie
si Federatia Rusa, prin intermediul unui schimb de experientd regionald al ex-
pertilor in domeniul drepturilor omului. Asociatia Promo Lex considerd ca nu
trebuie ignorata nici experienta negativa din aceste state cu conflicte inghetate,
amplu reflectata de experti, pentru a impiedica aplicarea acesteia pe teritoriul
transnistrean.

Aparitia cartii respective a fost posibila datorita suportului financiar oferit de Ba-
Ikan Trust for Democracy si Black Sea Trust for Regional Cooperation a Project of
the German Marshall Fund.



BBEAEHUE

MpUAHECTPOBCKMI KOHGIMKT MPOLOIIKAET OCTaBaTbCA CEPbE3HbIM NPEnATCTBU-
em 4N5 NpoABUNKeHUA pedopm U COLManbHO-IKOHOMUYECKOTO BOCCTAHOBNEHUS
CTpaHbl. HaxoxKaeHWe pelleHuns gaa yperyanpoBaHusa NpUAHECTPOBCKOMO KOH-
bnvKTa ABNAeTcA abCoNOTHBIM NPUOPUTETOM ANs obLLecTsa.

HauunHaa ¢ 2004 roga, Accoumauma Promo-LEX cocpepoToumnna ceow geatenb-
HOCTb Ha NPUAHECTPOBCKOM pervoHe Pecnybanku Monzosa, TLLATEbHOM aHa-
Jiu3e CUTyaunmn 1 NpeaocTaBaeHnM NPaBoOBOM NOMOLLM KepTBam 3/10ynoTpebne-
HUIM N CEepbe3HbIX HapyLUEHWI NMpPaB YesoBEeKa, O4HOBPEMEHHO WLLA peLleHus
ana obecrnevyeHMa MMHMMYMA HeobXoAMMOro Ana cobatogeHnA npas Yenoseka.
B ycnoBsusx, B KOTOpbIX Ha Tepputopun Pecnybnvkn Mongosa genctsyeT napa-
NleNlbHaA U He3aKoHHas NpPaBoBasA CUCTEMA, Mbl MOMbITAEMCA B PaMKax AaHHOMO
UCCNef0BaHMA HalTU KU3HECNOCObHble pelleHns ans obecnedveHus cobntoge-
HMA NpaBa Ha cBob6OAYy W NIMYHYHO HEMPUKOCHOBEHHOCTb B MPUAHECTPOBCKOM
pervoHe.

B nocnegHue roabl aKcnepThbl Accoumauum pPaccMoTpeN MHOTOYNCNIEHHOE KO-
JINYECTBO Kasob u 3aaBAEHNN CO CTOPOHbI Pa3NINYHbIX KaTeropmﬁ Ny, NPOXn-
BawoWMX B NPUOAHECTPOBCKOM pPETNMOHE, OTHOCALWLNXCA K peasin3alMn npasa Ha
CBO60,D,y N NTNYHYIO HEMPUKOCHOBEHHOCTD. OKa3sblBana MM NOMOLLb, Mbl YCTaHOBU-
N pa3nnyHble I'IpO6I'IeMbI NpaBoOBOIro XxapakKTtepa, cBngetTenbCcreyrowime o ABHOM
HapyLlweHNUN OCHOBHbIX NMpaB YesioBeKa.

B TeueHue 17 neT KOHCTUTYLMOHHbIe BlacTi Pecnyb6inkn Mongosa npakTuyecku
OTKa3asncb OT /06O OTBETCTBEHHOCTM 33 CUTyaL Mo B 061acT NpaB YenoBeKa
B MPUAHECTPOBCKOM pernoHe. BoNbLUMHCTBO 06paLLeHNi, *Kanob 1 3asBAeHUN,
NOAAHHbIX XuTenamu MNpuaHecTpPoBbA, OCTAINCb HEPACCMOTPEHHbIMWU. Baactu
npeanoyan AOBECTU A0 CBeAEeHUA CBOMX FPaXKA4aH U 1L, HAXOAALLMXCA Noa Tep-
putopuanbHon lopucamkument Pecnybanku MongoBsa, uto He 061a4atoT KOHTPO-
NlemM Hapj, JaHHOW TeppuUTOpUen U He MOryT BMELLATbCA A/1A 3alMTbl, HAapYyLLIeH-
HbIX Npas..

MHOroYMCNEeHHbIE CyYau HAPYLUEHWA MPaB YeNOBEKa B 3TOM PEervoHe Oblau
O0oBefeHbl A0 CBeAeHUA HaUMOHANbHOM U MeXAYyHapoaHOM 0b6LLeCTBEHHOCTM.
MexayHapoaHas obLecTBEHHOCTb O3HAKOMMAACh CO C/YYasiMKM HapyLlleHus
npaBa Ha obpas3oBaHWe, NpaBa Ha cBObOOAY nepenBUNKEHWA, MpaBa Ha cob-
CTBEHHOCTb, U36UPaTE/IbHbIX NPAB U HACU/IBHOIO 3aYUC/IEHUA B BOOPYKEHHbIE
bopMMpoBaHUA pernoHa, KoTopble HOCUM MACCOBbLIV XapakTep. OaHakKo, B pe-
aNbHOCTW, HA UHAMBUAYANIbHOM YPOBHE, CUTYALMA HAMHOTO TAXKeNee, KaxKablv
YKUTE/Nb PermoHa NMoCTOAHHO CTa/IKMBAETCA C Pa3/IMYHbIMK Mperpagamu agmu-
HUCTPATUBHOrO, NPABOBOTO W/IM SKOHOMMYECKOTO XapakTepa. be3ycsoBHO, Mbl
MOEeM roBopuTb 06 UrHOPMPOBaAHUK rocyaapcTeom Pecnybavka Mongosa no-
pagKa 555 Tbic. YeN0BEK, MPOXKMBAIOLLMX HA HEKOHTPONNPYEMOMN KOHCTUTYLLMOH-
HbIMW BNACTAMM TeppUTopun. B nepsyto ouepespb, peub naet ob UrHopMpoBaHUu
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HapylLeHns npasa Ha cBO6OAY U NNYHYIO HEMPUKOCHOBEHHOCTb /1ML, MOCTOAHHO
WM BPEMEHHO HaXOAAWMXCA HA AaHHOW TeppUTOPUN.

ITa npobiema KOMMAEKCHasn, GaKT OTMeYEHHbIN, Kak B paMKax HalMOHaAbHOW
MpaBOBOW CUCTEMbI, TaK M €BPOMNENCKOM, HYXKAaeTcsa B cneumasbHOM Noaxoae,
KOrga paccMaTpMBaeTCs B paMKax HE3aKOHHOW CUCTEMbI, MPUCYTCTBYIOLLLEN B 30-
HaX /IMLWEHHbIX TIETUTUMHOCTU U MEXKAYHAPOAHOTO NPU3HAHMA.

Mocne MHOroNeTHUX ycuaumii, 6e3ycnoBHo, Heobxo4MMO NPOM3BECTM aHANU3 A0-
CTUrHYTbIX Pe3yNbTaToB. KpOMe TOro, OHM L0NKHbI 6bITb CONOCTaBUMbI C MaTEPK-
aNbHbIMW N YENOBEYECKMMM 3aTpaTaMm, MOHECEHHbIMMU C AAHHOW Le/bto. Takum
06pasom, nepsoe BreyaTeHne, KOTOpoe pasgenser 60AbNHCTBO HaceneHus,
COCTOMT B TOM, YTO HblHELIHAA HALMOHaAbHAA cucTema aBaseTca HeadpdeKTms-
HOM W IMLLEeHa NofHOMOYMI. MexayHapoaHoe npaBo cob04aeTca HAaCTO/bKO,
HaCKOJ/IbKO 3TO NMOAXOAUT ONpeaeneHHOMY KPYry AL, UAK TOCyAapCcTB, KOTopble
0612425 NPaBOM BETO B PaMKaxX BasKHEMLUMX MEXAYHAPOLHbIX CTPYKTYP, MOryT
BO3JeMCTBOBATb HA CUTYyaLMIO B TOM MM MHOW CTPaHe, CTpaHax CYMTAOLLMMUCS
PaBHbIMM B MPaBax Ha MEXAYHAaPOAHOM YPOBHE.

CobbiTna B KOxHOM OceTnn n Abxasmm YETKO NPOAEMOHCTPUPOBAIN: 3aMOPO-
YKeHHble KOHONMKTbI ABNAIOTCA O4araMu HecTabunbHOCTU U Yrpo3bl permMoHanb-
HOM N MeXxAayHapoaHoM 6esonacHoCTU. Ecan paccmaTpmBaTb NPUAHECTPOBCKUIA
KOHONMKT, TO HEOBXOAMMO NOAYEPKHYTb, YTO Ha MPOTAXKEHUWU MOCNEAHUX NeT
paccmaTpuBanuch Npobaembl, CBA3aHHbIE C KOHGNMKTOM, B MOSUTUYECKOM, IKO-
HOMMYECKOW, COLUMANbHOM U TyMaHUTapHOM cdepax, HO CIMLWKOM Masio BHUMa-
HWA OblNIO yaeneHo NPaBoBbIM BOMNPOCAM.

Llenbto HacToALLEro UCCIeA0BAHMA ABNAETCA HAXOXKAEHME aZleKBATHbIX U KU3He-
CNOCOBHbIX peLleHnn ANA NPOABUMKEHNA U 3aLMTbl NPaBa Ha cBOOOAY N TNYHYIO
HEMNPUKOCHOBEHHOCTb /1L, B leBobeperkbe [AHecTpa (MpuaHecTpoBbe), Hanpas-
NeHHbIX Ha MepeHMMaHWe MONOKUTE/IbHON MPAKTUKU TOCYAapCTB, B KOTOPbIX
€CTb 3aMOpPOXKeHHble KOHOAUKTbI: py3us, Tocyaapctea bbilwelt KOrocnasum m
Poccuitickaa ®epepauma, nytTem obmeHa perMoHanbHbIM OMbITOM 3KCMEPTOB B
obnacTtu npas yenoseka. Accoumauma Promo LEX cumTaerT, 4to He cneayeT UrHo-
pupoBaTb M Nt0OOWN HeraTUBHBIN OMbIT AAHHbIX TOCYAAPCTB C 3aMOPOXKEHHbIMM
KOHO/IMKTaMM, LLUMPOKO OTPAXKEHHbIM 3KcnepTamu, 4Tobbl NpefoTBpaTUTL ero
NpUMeHeHMA Ha NPUAHECTPOBCKOM TEPPUTOPUN.

MNosBneHne gaHHOW Nyb6AMKaUMKU CTasio BO3SMOXKHbIM bnarogaps ¢uHaHCOBOM
noanepyKe, npeaoctasneHHon bankaHckum Tpactom 3a [lemoKpaTuto u YepHo-
Mopckum Tpactom ansa PernoHanbHoro CotpyaHuyectsa / NpoeKkt lfepmaHcKoro
doHga Mapwanna



INTRODUCTION

The Transnistrian conflict remains a serious obstacle to promoting reforms and
to the socio-economic recovery of the country. Finding a solution to the conflict
remains an absolute priority for society.

Since 2004, the Promo-LEX Association has focused its work on the Transnistrian
region of Moldova by analyzing the situation in detail and granting legal assist-
ance to victims of abuses and severe human rights violations, while at the same
time seeking ways to ensure a necessary minimum of respect for human rights.
Given the presence on the territory of Moldova of a functioning parallel, illegal
juridical system, in this study we will try to identify viable solutions for ensur-
ing the observance of the Transnistrian region’s inhabitants’ right to liberty and
security.

In recent years, experts from the Association have examined numerous com-
plaints and requests submitted by various categories of people from the Tran-
snistrian region with regard to the observance of the right to liberty and security.
While granting the assistance they solicited, we noted a variety of issues of a
legal nature that pointed to flagrant violations of basic human rights.

For more than 17 years, the constitutional authorities of the Republic of Moldova
have rejected virtually any responsibility for the human rights situation in the
Transnistrian region. Most of the claims, complaints and requests made by Tran-
snistrian residents remained unaddressed. The authorities preferred to inform
their citizens and others residing under the territorial jurisdiction of Moldova
that they held no control over that territory and could not intervene to protect
infringed rights.

Numerous cases of human rights violations were brought to the attention of na-
tional and international public opinion. The international community has learned
that violations of the right to education, the right to free movement, property
rights and voting rights, as well as cases of forced recruitment into the region’s
paramilitary forces, have become widespread. In reality, however, at an invidi-
vual level the situation is all the more difficult, as each resident of the region
faces a variety of obstacles of an administrative, legal and economic nature. We
can therefore say with certainty that the Moldovan state ignores around 555,000
people who reside in the area outside the control of the constitutional authori-
ties. We speak, first and foremost, of how the government ignores violations of
the right to liberty and security of people located permanently or temporarily on
this territory.

This is a complex matter, as is evident in the national and European legal systems,
but it requires a special approach when considered within illegal systems, such as
those on territories that lack legitimacy and international recognition.
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After years of efforts, clearly the results must be analyzed. Furthermore, the hu-
man and material costs involved must be weighed against these results. Thus,
the first impression shared by a majority of the population is that the current
internal system is inefficient and lacks authority. International law is observed
only to a degree which suits certain people or states who - by retaining a right
of veto in the most important international structures - are privileged, and can
influence the situation in one country or another, countries considered equal in
rights at an international level.

Events in South Ossetia and Abkhazia show it clearly: frozen conflicts remain a
hotbed of instability and a threat for regional and international security. With
regard to the Transnistrian issue, we must underline that while the authorities
have addressed issues of a political, economic, social and humanitarian nature
over the last few years, related legal issues have not received due attention.

The purpose of this study is to identify adequate and viable solutions for promot-
ing and defending the right to liberty and security of people on the left bank of
the Nistru river (Transnistria). It aims to promote the best practices of certain
countries struck by frozen conflicts -Georgia, the countries of the former Yugo-
slavia, and the Russian Federation- through an exchange of the regional expe-
riences of human rights experts. The Promo-LEX Association believes that the
negative practices of countries hit by frozen conflicts, which were also widely
discussed by experts, should also not be ignored, so as to avoid their being ap-
plied in Transnistria.

The publication of this book was made possible by the financial support of the
Balkan Trust for Democracy and the Black Sea Trust for Regional Cooperation, a
Project of the German Marshall Fund.



Libertatea si securitatea persoanei
in regiunile de conflict

11



12

LIBERTATEA S| SECURITATEA PERSOANEI TN REGIUNILE
DE CONFLICT INGHETAT. CAZUL REPUBLICH MOLDOVA ....covviiierrieinieinreeieeseinnens

LIBERTATEA $§1 SECURITATEA PERSOANELOR DIN CECENIA PE PARCURSUL
CONFLICTULUI ARMAT. (1994-1996; 1999 —2009) .....cocveviuiuiririririreererererereieeseseseseenenes

LIBERTATEA SI SECURITATEA PERSOANEI.
CAZUL GEORGIEL wiiiiiiiiiiiiiiiccitictcic s

STUDIU PRIVIND DREPTUL LA LIBERTATEA $I SECURITATEA
PERSOANEI TN REGIUNILE DIN FOSTA IUGOSLAVIE PE PARCURSUL
CONFLICTULUI SI DUPA TNCETAREA CONFLICTULUI 1o



Promo - LEX

Libertatea si securitatea persoanei
in regiunile de conflict inghetat

Cazul Republicii Moldova

Chisindu 2009

13



14

CUPRINS

. Istoricul si evolutia problemei ...........ccccccceviviiiiieiin e, 15

. Realizarea angajamentelor internationale fata

de teritoriul RIMIN .......oiiiiiiiiee ettt e e e eeaas 19

. Mecanismul de realizare a drepturilorin RMN .......................... 21

. Libertatea si securitatea persoanei in regiunea

transnistreana @ R ..........ouuuiiiiiiiiiiiie 26
. Dificultati si perspective ale libertatii si securitatii in RMN ....... 31
B oo 3 ol [V 2] [ 33



1. Istoricul si evolutia problemei

Pretinsa “Republica Moldoveneasca Nistreand” (in continuare “RMN”) ocupa cir-
ca 4000 km2, adica cca.12% din teritoriul RM.?

Conform rezultatelor preli-
minare ale recensamantului
populatiei desfdasurat in 2004,
in teritoriile controlate de ad-
ministratia separatista locu-
iesc 555,5 mii de persoane (cu
peste 170000 mai putin decat
in 1989). Tn anul 1989, 39,9 %
din populatia raioanelor din
stanga Nistrului erau moldo-
veni/romani, 28,3% - ucraineni
si 25,4% - rusi. Astazi, dacad e
sa dam crezare rezultatelor
ultimului recensamant, “mol-
dovenii” constituie doar 31,9
la sutd, iar rusii si ucrainenii
30,3 si, respectiv, 28,8 la suta?.
Se presupune ca cetatenia RM
este detinuta de cca.400 mii
din locuitorii regiunii transnistrene. Potrivit informatiilor oficiale, in februarie
2009, cert este faptul ca 223580 erau cetateni ai RM cu drept de vot.

Tn mare parte, din punct de vedere istoric, r.Nistru a indeplinit rolul de hotar intre
diverse Imperii si State, actualul teritoriu al regiunii transnistrene fiind parte ale
acestor entitati. Tncepand cu 1791 Impreiul Rus se extinde pana la Nistru, iar din
1812 pani la raul Prut. Tn 1918 se reuseste infiptuirea Unirii teritoriului dintre
Prut si Nistru (Basarabia), cu Regatul Romaniei. Mostenitoarea Imperiului Rus,
Uniunea Sovieticad Thainteaza fara succes pretentii la nivel international pentru
reocuparea acestui spatiu. In acest context, pentru a se pregati alte scenarii, in
Ucraina, Tn 1924 este creatd Republica Autonoma Sovietica Socialistda Moldove-
neascd (RASSM) cu capitala in or.Balta. Tn cadrul acestei structuri este “inventa-
ta3” limba moldoveneascad, bazata pe alfabetul chirilic (pentru a o deosebi de cea
romana).

Semnarea Pactului Ribbentrop-Molotov si ocuparea Basarabiei, determina URSS
sa ia masuri ce ar preveni pierderea din nou a regiunii, fiind astfel creata RSSM.
Pentru aceasta, o parte din teritoriile strategice ale Basarabiei sunt incluse in
componenta RSS Ucraineand, iar o mica parte din RASSM (5 raioane) este inclu-
sa Tn componenta RSSM. Astfel, a fost lipsita de orice acces la Dundre si Marea

1 http://images.google.com/images?gbv=2&hl=en&q=republica+moldova&sa=N&start=216&ndsp=18
2 Mihai Grecu, Anatol Taranu, Politica de epurare lingvisica in Transnistria. Chisinau, 2005
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Neagra, intelectualitatea deportatad in Siberia sau nimicita pe loc, iar limba “mol-
doveneasca” cu alfabet chirilic impusa de sovietici pe intreg teritoriul RSSM. In
perioada sovietica, estul republicii (adica, regiunea transnistreand) se transforma

in zona industriala, iar vestul ramane in mare parte bazat pe agricultura.

Odatad cu anuntarea schimbarilor democratice (renumita “perestroika”), noile eli-
te intelectuale nationale din RSSM cer revenirea la alfabetul latin, oficializarea si
redenumirea limbii romane. Ulterior, miscarea de eliberare nationala din Moldo-
va a devenit una dintre cele mai active din spatiul ex-sovietic, fapt ce a determi-
nat Kremlinul sa santajeze RM cu 2 entitati separatiste pe teritorul sau Tn cazul in
care se va insista asupra independentei si eventual, reunirii cu Romania. Santajul
a fost totusi pus in aplicare, iar elitele politice de la Chisindu nu au fost capabi-
le sa evite provocarea. Astfel, in 1991 sunt create detasamente paramilitare, in
special cu participarea mercenarilor straini, acestea fiind echipate cu munitiile
si armamentul Armatei a 14a. in 1992 in stanga Nistrului izbucnesc violentele
militare, in urma carora autoritatile constitutionale ale RM au pierdut controlul
asupra acestui teritoriu.

La 02.09.1990 “RMN” isi declard independenta fatd de RM. in lipsa controlului
din partea structurilor constitutionale si legale, cazurile de tortura, rapire, viol,
disparitie, detentie ilegald si omor au devenit normd comparativ cu restul te-
ritoriului tarii. Responsabilitatea pentru aceasta situatie nu si-a asumat-o nici
autoritatile contitutionale, nici reprezentantii structurilor ilegale din teritoriu si
nici Federatia Rusa, care a oferit tot suportul necesar structurilor separatiste sa
se organizeze si sa preia controlul in acest teritoriu, iar soarta dosarelor nu este
cunoscuta opiniei publice.

Un rol deosebit in cadrul acestui conflict I-a
avut si il mentine Federatia Rusa, care a reusit
totusi sa obtinad un statut de mediator sau “stat-
garant” chiar daca trupele sale, aflate pe teri-
toriul RM, au fost implicate direct in violentele
militare de partea separatistilor. La 21 iulie 1992
presedintele FR, Boris Eltin si presedintele RM
Mircea Snegur, semneaza la Moscova Acordul
moldo-rus “cu privire la principiile reglementarii
pasnice a conflictului armat din zona nistreana a
RM”, in baza caruia se creaza un “mecanism de
mentinere a pacii” si se instituie Zona de Securi-
tate si Comisia Unificata de Control.

Desi s-a dovedit a fi unul neeficient si dezavan-
tajos pentru RM si populatia sa, semnarea Con-
ventiei totusi a realizat stoparea violentelor mi-
litare, oferind posibilitatea revenirii societatii la
activitatile cotidiene pasnice. Din acel moment,
sfidand normele constitutionale si principiile




dreptului international, presupusul mecanism de mentinere a pacii nu a facut
altceva decat sa consolideze regimul separatist. Actorul principal din cadrul aces-
tui format, Federatia Rusa a oferit Tn mod constant si consecvent intreg suportul
necesar (economic, juridic, politic, militar etc.) procesului respectiv, contrar afir-
matiilor oficiale precum ca respecta si promoveaza integritatea teritoriala a RM.

Odata cu pierderea controlului efectiv in acest teritoriu, autoritatile constitutio-
nale ale RM nu au fost in stare sa inregistreze eforturi concentrate, respectiv suc-
cese vizibile in vederea realizarii si apararii drepturilor fundamentale ale omului,
inclusiv a libertatii si sigurantei persoanei. Treptat, autoritatile RM au declinat
practic orice responsabilitate pentru situatia cetatenilor din regiunea transnis-
treand, promovand o politica inconsecventa si incoerenta atat la nivel national
cat si international.

Din 1991 siguranta persoanei a devenit o problema extreme de serioasa pentru
regiunea transnistreana. Structurile ilegale de la Tiraspol nu au incetat practic
sa exercite presiuni fizice si psihice asupra persoanelor cu alte viziuni, chemand
deschis populatia sa se rafuiasca cu cei care se opuneau impunerii regimului ile-
gal si strain. in ziarul “Trudovoi Tiraspol” din 28.11.1991 au fost publicate numele
de familie si adresa de la domiciliu ale sefului politiei din or.Tiraspol, V.Scerbatii
si ale altor colaboratori, care ar fi “activat contrar politicii RMN”, indemnand ci-
titorii sa ia fata de acestia pozitii de indignare si acuzare. Acelasi ziar, la 24 iunie
1992, in perioada celor mai sangeroase evenimente ale raboiului moldo-rus din
1992, a publicat lista tuturor persoanelor care au refuzat inrolarea in structurile
paramilitare ilegale, fiind de asemenea indicat numele, adresa de la domiciliu si
de la serviciu.

Cazurile de rapire si exterminare au continuat si dupa semnarea Acordului mol-
do-rus de incetare a focului si transmiterea deplinelor imputerniciri structurilor
de mentinere a pacii. Spre exemplu in ianuarie 1993, Boris Varghin de 28 ani a
plecat in stanga Nistrului sa-si viziteze mama, insa a fost prins de persoane in-
armate, care l-au batut pana I-au omorat. Tot Tn ianuarie 1993 asupra orasului
Tighina (Bender) au fost aruncate proclamatii in care se cerea locuitorilor sa-I
omoare pe Victor Gusleacov, Comisarul sectiei locale de Politie.

Cele mai “instabile” localitati si zone au devenit or. Dubasari, or. Bender, s. Corjo-
va, s. Chitcani, s. Dorotcaia, s. Cosnita, s. Cocieri, s. Gisca, s. Lunga, unele localitati
dinr. Grigoriopol etc. Anume n aceste localitati s-au inregistrat numeroase cazuri
de maltratare, jefuire, nimicire sau disparitie a persoanelor care aveau alta op-
tiune decat cea fortata de sctructurile ilegale.® Spre exemplu, in perioada 1990-
1993, din circa 1000 de locuitori ai s.Corjova, r.Dubasari, au fost omorite sau au
disparut 60 persoane, inclusiv 10 fete rapite de cazaci si inchise in subsolurile
Hidrocentralei Dubdsari fiind obligate sa se prostitueze.*

3 Vlad Grecu, O viziune din focarul conflictului de la Dubasari, Chisinau, 2005
4 Drepturile Omului in Republica Moldova, Chisinau, 2002, CHDOM
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Numarul real al victimelor si soarta dosarelor nu sunt cunoscute cu exactitate
opiniei publice nici dupa cca.18 ani de la incetarea razboiului si de activitate a
formatului “de pacificare”.

Dupa preluarea controlul de catre regimul ilegal, drepturile fundamentale si ga-
rantiile persoanelor ramase in regiune a fost lipsite de orice sens. Administratia
separatista a creat un mediu informational agresiv si insuportabil, sustinut de
un sistem militarizat. Indoctrinarea populatiei a devenit o norma fireasca, unde
drepturile si libertdtile fundamentale nu aveau loc, deciziile fiind luate de ca-
tre un grup restrins de persoane care au preluat conducerea regiunii. In aceste
conditii, regimul ilegal nu a tolerat nici o alta opinie decat cea “oficiald” impusa
tuturor. Mai mult, lupta politica si pentru influenta economica in regiune a fost
purtatd tot sub lozinca “pericolului extern”, evident din partea RM. in aceast3
lupta au fost utilizate toate mijloacele posibile.

Agresivitatea fortelor si structurilor din regiune au creat de la bun inceput si au
mentinut permanent o atmosfera in societate bazata pe frica astfel incat nimeni
sa nu se poata simti Tn siguranta daca are alte viziuni si opinii decit propaganda
locald asupra viitorului statut al regiunii. Numai in perioada septembrie-octom-
brie 1998, la Tiraspol, in luptele pentru sferele de influentd au fost impuscate
16 persoane. Conform unor estimari ale expertilor, cca.70% din bugetul regiunii
transnistrene era completat prin contrabanda cu ajutorul structurilor comerciale
create si controlate de catre reprezentantii regimului de la Tiraspol.®

Cel mai relevant si cunoscut caz de incalcare a drepturilor omului, inclusiv a nor-
melor ce tin de libertatea si siguranta persoanei a vizat situatia grupului llascu.
Cazul a fost examinat de Marea Camera a Curtii Europene in 2004.6 Membrii
acestui grup, locuitori ai or.Tiraspol, care luptau de partea fortelor constitutiona-
le, au fost retinuti in timpul violentelor militare din 1992 cu sprijinul trupelor ruse
din regiune, apoi plasati in unitatile militare ale acestora, fiind condamnati de ca-
tre “instantele de judecata” locale la diferite termene de privatiune de libertate,
iar liderul grupului, Ilie llascu la pedeapsa cu moartea.

Chiar daca nu au fost suficiente, totusi trebuie remarcat faptul ca acesta a fost
unul din putinele cazuri in care autoritatile constitutionale au depus eforturi atat
in vederea eliberadrii cat si garantarii unui minim de garantii, asistenta si servicii
persoanelor retinute sau detinute de catre regimul ilegal in acest teritoriu. Cur-
tea Europeana a constatat cd autoritatile RM nu au continuat eficient eforturile si
nu a luat masuri eficiente pentru a pune capat violarilor continue ale drepturilor
membrilor acestui grup. in final, RM si FR au fost recunoscute vinovate pentru
violarile drepturilor si libertatilor celor 4 persoane, care au fost lipsite ilegal de
libertate timp de 9, 12 si respectiv 15 ani.

Drepturile Omului in Republica Moldova, Chisinau, 2002, CHDOM

Decizia din 8 iulie 2004, llascu s.a. vs Federatia Rusa si Republica Moldova, nr.48787/99 http://cmiskp.echr.coe.int/tkp197/
view.asp?item=1&portal=hbkm&action=html&highlight=ilascu%20%7C%20MOLDOVA&sessionid=29714915&skin=hudoc-
en

o g



2. Realizarea angajamentelor internationale fata de “RMN”

Dupa declararea independentei sale, RM a ratificat si a semnat mai multe acte
si tratate internationale, care in principiu trebuie aplicate pe intreg teritoriul
sau, inclusiv “RMN”. Instrumentele cheie in domeniul drepturilor omului: DUDO,
CEDO, PIDPC garanteaza egalitatea tuturor in fata legii. De asemenea fiind ga-
rantat dreptul la o satisfactie juridica efectiva din partea instantelor nationale
competente in cazul in care sunt violate drepturile si libertatile fundamentale si
constitutionale.

Dispozitia constitutionala despre prioritatea reglementarilor internationale pri-
vind drepturile omului au incidenta asupra legilor si asupra altor acte normative
interne. Aceasta dispozitie vizeaza toate legile, indiferent de data adoptarii lor.
Dreptul la libertatea si siguranta persoanei aflate pe teritoriul RM este garantat
atat prin prisma legislatiei nationale cat si prin cea a actelor internationale.

nsd, odatd cu ratificarea CEDO, Statul si-a declinat responsabilitatea pentru omi-
siunile si actele comise pe teritoriul controlat de regimul ilegal de la Tiraspol.
Trebuie sa mentionam ca o astfel de abordare a problemelor nu este una corecta
si legala. Faptul ca autoritatile constitutionale nu detin control asupra unei parti
din teritoriul tarii, nu ofera acestora posibilitatea de a nega si respinge orice efort
in vederea asigurérii drepturilor constitutionale ale cetdtenilor. Intr-o astfel de
situatie, putem vorbi despre discriminarea locuitorilor sau a originarilor din regi-
unea transnistreand, in raport cu alte categorii de cetateni. Cu toate acestea, in
decizia Curtii Europene privind admisibilitatea cererii depuse de llascu s.a. vs RM
si FR s-a argumentat ca declaratia nu reprezenta o rezerva intemeiata.

Totodata, acceptand ca Moldova nu exercitd nici un control pe teritoriul regi-
unii sale de est, Curtea nu a permis sa se subinteleagd ca Moldova ar purta o
responsabilitate directd pentru incalcarile drepturilor omului. Mai degraba, s-a
constatat ca responsabilitatea Moldovei pentru astfel de violari este angajata din
cauza neindeplinirii obligatiilor sale pozitive constand in luarea masurilor sufici-
ente, efective si potrivite in vederea recunoasterii drepturilor omului definite n
Conventie.

Obligatiile pozitive, asumate de catre RM trebuie sa garanteze faptul ca auto-
ritatile constitutionale vor depune toate eforturile pentru apararea eficientd a
drepturilor si libertatilor persoanelor care se afla permanent sau temporar pe te-
ritoriul necontrolat. Obligatiunile pozitive se caracterizeaza, in primul rand, prin
faptul ca ele cer autoritatilor in mod concret sa “ia masurile necesare pentru
salvgardarea unui drept”, sau incd mai precis, “sa adopte masuri rezonabile si
adecvate pentru a proteja drepturile individului”.

Faptul ca autoritatile constitutionale nu detin controlul de facto asupra regiunii
transnistrene nu i elibereaza de responsabilitatea privind situatia din acest spa-
tiu. Tn o altd cauzd examinatd de citre Curtea European3 - Assanidze c.Georgiei,
s-a considerat ca art.1 “implica si cere punerea in actiune a unui sistem statal de
natura sa garanteze sistemul Conventiei pe intreg teritoriul sdu si fata de fiecare
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individ”, iar Tn cauza llascu a considerat ca “in cazurile Tn care o portiune a terito-
riului sau, din cauza regimului separatist, nu poate fi controlata, Statul continua
totusi sa fie responsabil fatd de populatia acestui teritoriu, obligatiunile pe care
art.1 le pune in responsabilitatea sa fiind: 1. Statul este obligat sa ia masurile ne-
cesare, pe de o parte pentru a restabili controlul sdu asupra acestui spatiu si, pe
de alta parte, pentru a proteja persoanele care locuiesc acolo.

Observam ca obligatiile pozitive ale Statului sunt delimitate destul de clar si cer
eforturi din partea sa in ceea ce priveste respectarea si garantarea drepturilor
si libertatilor fundamentale ale omului. Or, dispozitiile constitutionale privind
drepturile si libertatile omului nu pot fi interpretate si aplicate selectiv sau dis-
criminatoriu.

Cu regret, autoritatile RM nu depun careva eforturi in acest sens, in special Tn
ceea ce tine de protectia si respectarea libertatii si sigurantei persoanelor aflate
in “RMN”. Tn acest context, in primul rand trebuie analizat3 situatia persoanelor
arestate sau condamnate de catre administratia separatista. Volens nonles, in
acest spatiu, zilnic sunt arestate, detinute si condamnate numeroase persoane,
cetateni ai RM si nu numai.

Problema trebuie analizatd sub aspectul prevederilor art.5 al CEDO. in primul
rand se cere un raspuns la intrebarea daca retinerea, arestarea sau detentia per-
soanelor de regimul ilegal poate fi “legalad”, iar daca “tribunalele” de acolo pot fi
considerate “competente”.

Asa cum este stabilit Tn cazul Curtii, cuvantul tribunal, folosit in textele franceze
ale Art.5 si alte articole ale Conventiei, in special, art.6 (tribunalul), se refera in
primul rand la un corp ,stabilit de lege”, satisfacand un numar de conditii, care
includ independenta, in deosebi in privinta executivului, impartialitatea, durata
mandatului membrilor sai, si garantiile unei proceduri judiciare.

Totodatad, in cauza llascu, CtEDO mentioneaza ca “in anumite circumstante, o
jurisdictie ce apartine unui sistem judiciar al unei entitati nerecunoscute de nici
o lege internationald, acesta poate fi numit un tribunal ,stabilit de lege”, avand
in vedere faptul ca acesta face parte dintr-un sistem care opereaza ,pe o baza
constitutionala si legald”, reflectand o traditie judiciara compatibila cu Conventia,
si aceasta pentru a permite indivizilor sa beneficieze de garantiile Conventiei”.

Cred cd aceste aspecte prezinta interes deosebit pentru cei care vor spune ca
presupusul sistem “juridic” din Transnistria ar avea “dreptul la viata”. Spre deza-
magirea acestora, vom mentiona in primul rand cateva din concluziile Raportului
Asociatiei Avocatilor din New York.”

1. Nu existd o baza solida pentru revendicarea de secesiune ca autodeterminare
externa. Lipsesc cele mai elementare exigente pentru o revendicare legala.

2. Controlul efectiv de catre regimul de la Tiraspol a regiunii transnistrene a RM

7 www.nycbar.org/pdf/report/NY City%20BarTransnistriaReport.pdf



constituie un regim de facto si poate fi privit ca un regim de ocupatie. Astfel,
autoproclamata “RMN” este limitata legal in actiunile sale pe teritoriul pe care il
administreaza.

Fiind limitat Tn actiunile sale pe teritoriul din stanga Nistrului precum si lipsit de
legitimitate, regimul de la Tiraspol nu are dreptul sa lipseasca persoanele de li-
bertate. in diferite perioade, eforturile autorititilor constitutionale in vederea
eliberarii detinutilor politici (llascu, lvantoc, Petrov-Popa si Lesco) au fost con-
siderabile precum si apreciate atat de cdtre opinia publica nationald cat si de
instanta europeand. In acest context, este logic si ne intrebdm daca autoritatile
RM nu ar fi trebuit sa procedeze la fel in toate cazurile de arestare sau detentie
aduse la cunostinta lor. Or, noi nu am inregistrat careva eforturi similare in cazu-
rile pe care le cunoastem sau altele. Dimpotriva, marea majoritate a examinarii
demersurilor sau a plangerilor aveau un singur raspuns — cel bazat pe faptul ca
“In legdtura cu situatia politica creata dupa 1992, organele de drept sunt lipsite
de posibilitatea de a interveni in apadrarea drepturilor si intereselor legale ale
locuitorilor regiunii transnistrene”, sau ca RM nu detine controlul efectiv asupra
acestui teritoriu, fara a pierde ocazia de a anunta victima sau reprezentantii aces-
tora despre faptul cd “odata cu ratificarea CEDO precum si a unor Protocoale ...,
Moldova a declarat ca nu va putea asigura respectarea dispozitiilor Conventiei
in privinta omisiunilor si a actelor comise de organele autoproclamatei republici
nistrene pe teritoriul controlat efectiv de ele pana la solutionarea definitiva a
diferendului din aceastd zona”.®

Prevederile Conventiei in ceea ce priveste liberatea si siguranta persoanei com-
porta numeroase aspecte. Redactorii Conventiei, preocupati de pragmatism, au
tinut sa enunte cu multa precizie conditiile Tn care o persoana poate fi privata de
libertate, ca si garantiile de care poate si trebuie sa fie insotita aceasta privare de
libertate. Jurisprudenta CtEDO a rafinat si mai mult aceste conditii, limite si ga-
rantii. Prin urmare, cu parere de rau constatam ca autoritatile RM, desi si-au asu-
mat responsabilitatea nu pot garanta efectiv realizarea acestui drept prin prisma
actelor internationale si nu depun eforturi in aceasta directie.

3. Mecanismul de realizare a drepturilor in “RMN”

Potrivit prevederilor constitutionale, RM este un stat suveran si independent,
unitar si indivizibil, stat de drept si democratic, in care demnitatea omului, drep-
turile si libertatile lui, libera dezvoltare a personalitatii umane, dreptatea si plura-
lismul politic reprezinta valori supreme si sint garantate. Suveranitatea nationala
apartine poporului RM, care o exercita in mod direct si prin organele sale repre-
zentative, Tn formele stabilite de Constitutie. Nici o persoana particulara, nici o
parte din popor, nici un grup social, nici un partid politic sau o alta formatiune
obsteasca nu poate exercita puterea de stat Tn nume propriu. Uzurparea puterii
de stat constituie cea mai grava crima Tmpotriva poporului. Teritoriul RM este

8 Extrase din raspunsurile Procuraturii Generale a RM
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inalienabil, frontierele tarii fiind consfintite prin lege organica, respectindu-se
principiile si normele unanim recunoscute ale dreptului international.

Justitia se infaptuieste Tn numele legii numai de instantele judecatoresti. Justitia
se Infaptuieste prin Curtea Suprema de Justitie, prin curtile de apel si prin jude-
catorii. Organizarea instantelor judecatoresti, competenta acestora si procedura
de judecata sint stabilite prin lege organica.

Asa-numitele “instante de judecata” si “organe de drept” din regiune sunt ilegale
si nu pot infaptui justitia deoarece au fost create de structuri ilegale si anticonsti-
tutionale, care au preluat prin violenta militara si mentin controlul asupra acestui
spatiu prin mijloace nedemocratice. Acestea nu sunt recunoscute de comunita-
tea internationald. Deseori, atunci cand sunt atentionati de victime ca incalca
drepturile omului, reprezentantii acestor structuri afirma sec “Noi nu suntem
recunoscuti”, fiind siguri de faptul ca nu exista sanctiuni pentru actiunile lor. Mai
mult, conditiile necesare pentru independenta si impartialitatea “instantelor”
transnistrene nu au fost si nu sunt intrunite. Se considera ca orice instanta jude-
catoreasca trebuie sa fie independenta 1n acelasi timp fata de executiv si fata de
parti.

Pentru evaluarea nivelului de independenta a unei instante, trebuiesc analiza-
te aspecte precum modul de desemnare a judecatorilor, durata mandatului lor,
existenta garantiilor impotriva presiunilor din exterior si daca organul are apa-
rente ale independentei. Or, un regim ilegal, ce a preluat controlul prin violente
militare cu suport din exterior si se mentine datorita unor metode si mijloace cu
caracter de dictatura (una si aceiasi persoana administreaza de cca 19 ani regiu-
nea) nu este capabil sa asigure independenta “judecatoreasca”.

Pe de alta parte solutia aplicatd deja pe parcursul mai multor ani de catre orga-
nele constitutionale cu privire la situatiile din regiunea de est este suspendarea
investigatiilor. Aceasta pare a fi una legala pentru organele de drept si una de
compromis pentru politicieni. Tn viziunea noastrd, credem c& aceasta nu poate fi
o solutie salutabila, eficienta si adecvata. Datorita acestui presupus ,,compromis”
lucrurile de fapt s-au complicat si mai mult. Or, organele de drept trebuie sa exa-
mineze din oficiu unele cazuri sau plangerile unor rude sau victime, urmand sa
fie adoptate decizii conforme legislatiei nationale, cu respectarea in acest sens a
tuturor drepturilor dar si a garantiilor procedurale.

Este evident faptul ca administratia separatista ar incerca sa se impotriveasca
respectarii unor decizii emise de autoritatile constitutionale, asa cum a mai fa-
cut-o de altfel, insa efectul unor astfel de decizii cel putin ar tempera fenomenul
de violare a drepturilor omului Tn regiune. Totodatd, suntem convinsi de faptul
ca llie llascu nu a fost executat tocmai din cauza ca autoritatile constitutionale au
reactionat. Or decretul din 09.12.1993 al Presedintelui RM cu privire la ilegalita-
tea sentintelor emise in privinta grupului, si deschiderea unei anchete de catre
Procuratura impotriva judecatorilor, procurorilor si a altor persoane implicate in
urmarirea si condamnarea celor 4, au temperat administratia ilegala.



Acest caz demonstreaza inca odata faptul ca la nivel national existda mecanismul
si procedura necesara cel putin pentru exercitarea unui control juridic elementar
asupra evenimentelor din regiune. Emiterea unor astfel de acte ar permite sau
chiar obliga Guvernul RM sa depuna eforturi mai insemnate in vederea prelua-
rii controlului deplin asupra acestui spatiu. Amintim Tnca odata despre obligati-
ile pozitive ale Statului in astfel de situatii: sa ia masuri necesare pe de o parte
pentru a restabili controlul asupra teritoriului necontrolat si, pe de alta parte, sa
protejeze persoanele care locuiesc acolo. O astfel de situatie ar spori probabil
eforturile autoritatilor la nivel politic si diplomatic si Th mod cert ar absolvi practic
Guvernul RM de eventuale condamnari la CtEDO.

Astdzi, insa avem o situatie inacceptabild din punctul de vedere al dreptului in-
tern si al obligatiilor pozitive pe care le are Guvernul RM. Tnsési reprezentantii
organelor de drept au nevoie de protectie si ajutor din partea autoritatilor publi-
ce locale sau centrale. Pe de o parte, este bine cunoscut faptul hartuirii si chiar
umilirii politistilor de catre militia separatista la Dubdsari sau Tn Tighina, iar pe
de alta exista toate semnele unei colaborari intre cele 2 structuri. Sub pretextul
combaterii infractionalitatii, organele de drept constitutionale transmit uneori
persoane in custodia structurilor anticonstitutionale. Or, transmiterea persoa-
nelor in custodia unui regim in care pedeapsa capitala nu a fost abolita, (fiind
anuntat moratoriu la aplicarea acesteia) reprezinta o problema extrem de grava
pentru RM. La fel au fost Tnregistrate cazuri in care reprezentantii organelor de
drept au participat impreuna cu reprezentantii organelor separatiste la retinerea
unor persoane sau efectuarea perchezitiilor la domiciliul persoanelor aflate in
arestul militiei separatiste.

Mecanismul national de infaptuire a justitiei si de aparare a drepturilor consti-
tutionale functioneaza in Moldova conform legislatiei nationale si corespunde
criteriilor internationale de baza.

Organele afacerilor interne - Politia

Legea cu privire la politie determina locul, rolul si principiile de activitate ale po-
litiei Tn sistemul autoritatilor administratiei publice centrale si locale, stabileste
sarcinile principale, atributiile, drepturile, responsabilitatea politiei, precum si
modul de supraveghere asupra activitatii ei. Politia este un organ armat de drept
al autoritatilor publice, aflat in componenta MAI, chemat sa apere, pe baza res-
pectarii stricte a legilor, viata, sanatatea si libertatile cetatenilor, interesele socie-
tatii si ale statului de atentate criminale si de alte atacuri nelegitime.

Politia nu intervine in drepturile si libertatile cetatenilor decit in cazul in care
nu-si poate exercita atributiile. Nici un fel de limitari ale drepturilor si libertatilor
cetatenilor nu sint admise decit in temeiul si in modul stabilit de lege. Cetatenii
sint in drept sa primeasca de la colaboratorii de politie explicatii privind limitarile
drepturilor si libertatilor lor.
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Ca organ de drept al autoritatilor publice politia RM se divizeaza in politie de stat
si politie municipala. Politia de stat isi exercita atributiile pe intreg teritoriul RM,
politia municipala - pe teritoriul unitatii administrative respective.

Comisariate de Politie teritoriale nu exista In regiunea transnistreana, cu exceptia
mun.Tighina si r. Dubasari. Activitatea carora oricum este zadarnicita de actiunile
structurilor de forta din regiune.

Organele procuraturii

Institutie autonoma Tn cadrul autoritatii judecatoresti, care, in limitele atributiilor
si competentei, apara interesele generale ale societdtii, ordinea de drept, drep-
turile si libertatile cetatenilor, conduce si exercita urmarirea penala, reprezinta
invinuirea Tn numele statutului in instantele de judecata, in conditiile legii.

Procuratura reprezinta un sistem unic, centralizat si ierarhic, care include pe lin-
ga Procuratura Generald, procuraturile teritoriale si cele specializate. Numarul
organelor procuraturii, personalul lor, localitatile de resedinta si circumscriptiile
n care activeaza ele se aproba si se modifica de Parlament, la propunerea Pro-
curorului General.

Conform informatiilor prezentate de Procuratura Generalda a RM la solicitarea
Asociatiei Promo-LEX, in perioada 1990-2009 au fost pornite impotriva persoane-
lor, in special a factorilor de decizie din autoproclamata R.M.N., care au incalcat
legislatia tarii si drepturile fundamentale ale omului, 32 cauze penale. 29 dintre
acestea se afla la etapa exercitdrii urmaririi penale, iar in 3 cauze urmarirea pena-
|3 a fost suspendata cu anuntarea persoanelor vinovate in urmarire generala.

Totodata, in perioada 2005-2009, de la locuitorii raioanelor din stanga r.Nistru
au parvenit 456 petitii acestea fiind Tnregistrate si transmise spre examinare con-
form competentei. 251 dintre acestea contin cerinte de reabilitare a victimelor
represeiunilor politice; 99 se refera la dezacordul cu sentintele emise de instan-
tele judecatoresti ale RM; 33 sunt adresari ce se refera la dezacordul persoanelor
cu sentintele emise de “instantele judecatoresti ale “R.M.N.”; 32 sunt dezacor-
duri cu actele procedurale ale asa-numitelor organe de drept ale autoproclama-
tei “R.M.N.”; 14 plangeri privind dezacordul cu actiunile organelor de urmarire
penala ale RM; 10 petitii privind neexecutarea hotararilor instantelor de judeca-
ta; 12 plangeri privind actiunile colaboratorilor asa-numitelor organe vamale ale
“R.M.N.” si 5 petitii ce tin de Tncalcarea drepturilor constitutionale.

Desi la 22 iulie 2005 Parlamentul RM a adoptat Legea cu privire la prevederile de
baza ale statutului juridic special al localitatilor din stinga Nistrului (Transnistria),
organe teritoriale ale Procuraturii in sau pentru aceasta regiune nu au fost con-
stituite, cu exceptia mun.Tighina si r. Dubasari.



Instantele judecatoresti

Instantele judecatoresti infaptuiesc justitia in scopul apararii si realizarii dreptu-
rilor si libertatilor fundamentale ale cetatenilor si ale asociatiilor acestora, ale
intreprinderilor, institutiilor si organizatiilor. Instantele judecatoresti se formea-
za pe principiul numirii judecatorilor. Orice persoana are dreptul la satisfactie
efectiva din partea instantelor judecdtoresti competente impotriva actelor care
violeaza drepturile, libertatile si interesele sale legitime. Toti cetatenii RM sunt
egali In fata legii si autoritatii judecatoresti, fara deosebire de rasa, nationalitate,
origine etnica, limba, religie, sex, opinie, apartenenta politica, avere sau de origi-
ne sociald, precum si de alte imprejurari.

Potrivit Legii privind organizarea judecdtoreasca nr.514-XIll din 6.07.1995, au fost
formate instante judecatoresti de circumscriptie (teritoriale) pentru municipiile
Tighina (Bender) si Tiraspol, precum si raioanele Rabnita, Dubasari, Grigoriopol si
Slobozia. Locuitorii raionului Camenca sunt arondati la Judecatoria Rabnita.

Formarea instantelor de judecata teritoriale pentru regiunea transnistreana nu
asigurd intr-un mod nediscriminatoriu accesul cetatenilor din regiune la instan-
tele judecatoresti. Mai mult, potrivit informatiilor oficiale,® Judecatoria Camenca
nu a fost formatd, iar Judecatoriile teritoriale Rabnita, Grigoriopol, Slobozia si
Tiraspol nu corespund criteriilor legale. in primul rand, acestea nu dispun de un
sediu separat si de personal necesar, aflandu-se in incinta sediilor altor instante
judecatoresti (Rezina, Chisindu si respectiv Stefan Voda. Judecatoria Tiraspol nu
are sediu, adica fizic nu existd). Totodata, numarul judecatorilor este mai mic®®
decat cel prevazut de Legea privind organizarea judecatoreasca.'! Astfel, Curtea
de Apel Bender functioneaza cu 3 din 10 judecatori, Judecatoria Bender cu 4 din
6, Judecatoria Slobozia cu 1 din 5, Judecatoria Grigoriopol cu 1 din 4, Judecatoria
Rabnita cu 1 din 9, Judecatoria Dubdsari cu 2 din 4, iar pentru Judecatoria Tiras-
pol nu este numit nici un judecator din cei 17 previzuti de legislatia nationald. in
acest sens, constatam un deficit total de 43 magistrati necesari pentru regiunea
transnistreana a RM.

Instantele de nivelul Il, Curtea de Apel Chisindau exercita controlul legalitatii ac-
telor emise de Judecatoriile Grigoriopol, Dubasari si Rabnita, iar Curtea de Apel
Bender isi are sediul in orasul Causeni si cuprinde sub jurisdictia sa Judecatoriile
teritoriale din regiunea transnistreana Tighina, Tiraspol si Slobozia.

Distanta pe care trebuie sa o parcurga persoana pana la sediul instantei jude-
catoresti teritoriale este diferitd, Tnsa Tn mare parte nu reprezinta o problema
deoarece se deosebeste de situatia persoanelor domiciliate in alte regiuni sau
localitati ale tarii. Totusi, identificdm obstacole Tn ceea ce priveste libera circu-
latie (prezenta numeroaselor posturi de control, verificarea si inregistrarea per-
soanelor la unele dintre aceste posturi). De asemenea, pentru alte regiuni din

9 http://csm.md/legislatia/nr.514-XIIl.html
10  http://www.dejure.md/library_upld/d175.txt
11 http://csm.md/legislatia/nr.514-XIll.html
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Moldova, Curtile de Apel se afla la o distanta mai mica decat cea pentru regiunea
transnistreana (spre exemplu locuitorii r.Camenca trebuie sa se deplaseze la Chi-
sindu, sediul Curtii de Apel Chisinau, ceea ce reprezinta cca.200 km). Acest fapt
presupune eforturi suplimentare, in primul rand financiare.

Mecanismul national complet exista doar pentru raionul Dubasari si mun.Ben-
der, unde sistemul este deplin (politie, procuratura, instanta de judecata). Pentru
celelalte raioane din regiunea transnistreana, sistemul este incomplet, existind
doar judecitorii. in acest fel, organele de stat s-au auto-inldturat de la realizarea
laturii penale.

De vreme ce sistemul national de drept nu a creat institutiile teritoriale necesare
pentru regiunea transnistreand, este evident ca autoritatile RM nu sunt capabile
deja de 17 ani sa apere drepturile si libertatile fundamentale ale omului in regi-
unea transnistreand. Asadar, anume cu astfel de actiuni s-ar putea ocupa repre-
zentantii structurilor teritoriale ale judecatoriilor, procuraturii si MAI. Completa-
rea celor 43 functii de judecator vacante pentru regiunea transnistreand, crearea
procuraturilor si a comisariatelor de politie teritoriale (Camenca, Rabnita, Grigo-
riopol, Slobozia si Tiraspol) precum si completarea Judecatoriilor, Procuraturilor
si a Comisariatelor de Politie teritoriale cu personal, echipament si inventar ne-
cesar ar constitui un prim pas spre un mecanism viabil de aparare a drepturilor
omului, inclusiv a asigurarii unui minim necesar de garantii pentru persoanele
aflate n regiunea transnistreana.

n conditiile in care nu existd structuri teritoriale ale MAI si ale organelor procu-
raturii pentru regiunea transnistreand, iar instantele de judecata sunt incomple-
te, consider ca mecanismul national de apararea a drepturilor constitutionale in
acest teritoriu este ineficient si necalitativ.

4. Libertatea si securitatea persoanei in regiunea
transnistreana a RM

Libertatea individuala si siguranta persoanei sunt inviolabile. Totodata, acestea
presupun garantii acordate celor lipsiti de libertate in vederea executarii unei pe-
depse sau examindrii unei cauze penale. Prin garantarea dreptului fundamental
la libertate si la siguranta persoanei, se impune sa se considere ca intr-o astfel de
materie, nerespectarea cerintelor privind verificarea legalitatii si temeiniciei ma-
surii arestarii preventive constituie o Tncalcare a normelor procedurale ce asigura
justa solutionare a cauzei.

Prin siguranta personala sau inviolabilitatea personala intelegem starea de pro-
tectie a intereselor vitale ale cetatenilor (vietii, sdndtdtii, drepturilor si libertdti-
lor, cinstei si demnitdtii, inviolabilitdtii personale si a domiciliului) fata de orice
pericol, iar securitatea personald poate fi definita tot ca stare de protectie a inte-
reselor vitale si a intereselor de altd naturd a persoanei fata de atentate infracti-
onale si alt comportament ilicit, consecinta ale starilor exceptionale, ca urmare a



conflictelor sociale, calamitati naturale, etc. Notiunea de “conflict inghetat” a fost
atribuita teritoriilor unde a fost conservata sau amanata rezolvarea problemelor
separatiste. Tn aceste regiuni realizarea libertatilor este cu atit mai dificild cu cit
existenta acesteia se datoreazi caracterului regimului instaurat. in cazul in care
in regimul instaurat nu este garantat ansamblul de drepturi si datorii, realizarea
acesteia rdmine de multe irealizabila. Or, prin siguranta persoanei se subintelege
dreptul individului la protectia juridica din partea organelor de stat; dreptul la
protectia reputatiei si demnitatii; dreptul la libertate si securitate, garantii fata de
arestadri abuzive; dreptul la aparare prin intemediul instantelor judiciare, precum
si dreptul la inviolabilitatea domiciliului.

Desi ramane un regim ilegal si nerecunoscut de cdtre comunitatea internationa-

13, administratia de facto a “RMN” si-a asumat benevol si unilateral obligatiile de

considerare si respectare a documentelor internationale cu privire la drepturile
zn

omului. Astfel, in regiune a fost creata formal atat baza “legislativa” cat si “siste-
mul” necesar pentru controlul de-facto al teritoriului respeciv.

n conditiile in care autoritatile constitutionale nu detin controlul asupra aces-
tui teritoriu, Tn lipsa unei prese independente si a organizatiilor locale capabile
sa monitorizeze si/sau sa promoveze drepturile omului, in lipsa accesului liber
al reprezentantilor comunitatii internationale si ai societatii civile din Moldova,
situatia drepturilor omului Tn RMN ramane una ingrijoratoare. Aceasta nu difera
foarte mult de atmosfera din perioada sovietica cand realizarea dreturilor era
practic imposibila impotriva sistemului administrativ.

Trebuie notat faptul ca asa zisa legislatie a “RMN”, este in parte parte o trans-
punere a legislatiei Federatiei Ruse, avind Tn vedere faptul ca autoproclamatii
lideri ai acestei regiuni fac tentative de omogenizare a legislatiei regiunii cu cea
a Federatiei Ruse, in vederea integrarii regiunii in Federatie. Formal constitutia
“RMN” prevede cd nimeni nu poate fi ,supus torturii, tratamentului si pedepsei
crude, inumane sau degradante”. Pe de alta parte, Codul Penal, adoptat de ace-
lasi organ nu contine definitia torturii, tratamentului si pedepsei crude, inumane
sau degradante ceruta de Conventia impotriva torturii.

n urma vizitei efectuate in perioada 4-11 iulie 2008 in Moldova, inclusiv regiunea
transnistreana, Raportorul Special pentru tortura si alte forme crude, inumane
sau degradante de tratament sau pedeapsa, Manfred Nowak!? “s-a aratat ingrijo-
rat de nivelul violentei intre detinuti, de tratamentul in timpul aflarii in custodia
militiei “RMN”. El a primit plangeri consistente si credibile de batai frecvente si
alte forme de maltratare si torturd, mai ales in timpul interogarii. Metodele de
tortura includ batai severe cu pumnii si bastoane din cauciuc, inclusiv pe talpi si
rinichi, electrosocuri, ace introduse sub unghii. Detinutii sunt adunati unul peste
altul intr-un vagon de metal doar cu o fereastra micuta. in timpul verii, cildura

12 Raportorul Special al Natiunilor Unite pentru tortura si alte forme crude, inumane sau degradante de tratament sau pedeap-
sa, Manfred Nowak, si Raportorul Special pentru violenta impotriva femeilor, cauzele si consecintele acesteia, Yakin Ertlrk,
au efectuat o vizitda comuna in Republica Moldova, inclusiv in regiunea transnistreana a Republicii Moldova, in perioada 4-11
iulie 2008.
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in vagon devine insuportabild dupa cateva minute, insa ei trebuie sa ramana ina-
untru ore in sir. Diferite categorii de detinuti sunt amestecate Tn timpul acestor
transportari (adulti, minori, bolnavi, inclusiv cei cu tuberculoza deschisa), ceea ce
fi expune pe detinuti la riscul de contaminare cu aceste boli”.

Informatiile respective sunt confirmate prin numarul extrem de mare al cazurilor
de infectare a persoanelor in detentia asa numitelor organe de drept din regiune
cu SIDA. Potrivit informatiilor numarul acestora a crescut de la 6 persoane in anul
1998 la 168 persoane infectate in 2008.%3 Exista toate preconditiile sa afirmam ca
marea majoritate a persoanelor detinutilor au fost infectati Tn detentie. Situatia
privind numarul precis al bolnavilor de tuberculoza nu se cunoaste, insa situatia
este alarmanta si la acest capitol.

Sistemul “organelor de drept” functioneaza in baza statisticii, sistem mostenit
din perioada sovietica. Astfel, pentru a atinge rezultate “inalte”, reprezentantii
acestui “sistem” aplica diferite metode si mijloace prin care determina persoane-
le sa-si recunoasca vinovatia. Spre exemplu, in 2008, potrivit surselor “oficiale”
din regiune, In Transnistria au fost examinate 2171 cauze penale, dintre care n
2075 s-au pronuntat sentinte. Numai 9 cauze penale au fost remise “procurori-
lor” pentru investigatii suplimentare. In acelasi timp, trebuie mentionat faptul ca
numarul persoanelor aflate in detentie se afla in ascensiune (de la 2533 in 1998

la 3487 in 2008).%

Pedeapsa capitala ramane inca prevazuta de “legislatia” regionald. Raportorul
Special al ONU s-a aratat ingrijorat de faptul ca multe violari ale drepturilor omu-
lui decurg din “legislatia” in vigoare, care, de exemplu, cere detinerea in regim
solitar a persoanelor condamnate la pedeapsa capitala si la privarea de libertate
pe viata, prescrie restrictii drastice Tn ceea ce priveste legatura lor cu lumea din
afara. Detentia complet solitara obligatorie a detinutilor condamnati la pedeapsa
capitala si a persoanelor condamnate la privare de libertate pe viata constituie
pedeapsa inumana.

Conditiile in custodia militiei din regiune incalca in mod clar standardele inter-
nationale minime. Raportorul Special considera ca detentia n celule supra-aglo-
merate cu putine facilitati de a dormi, aproape fara lumina zilei si ventilare, 24
ore cu lumina artificiala, acces limitat la hrana si facilitati sanitare foarte proaste
corespunde tratamentului inuman.

Din nou, potrivit informatiilor “oficiale”, observam ca media persoanelor detinu-
te in regiune constitue cifra de 62,8 persoane la 10 000 de locuitori,*® in timp ce
media statelor membre ale Consiliului Europei reprezinta cifra de 10,5 detinuti.

Desi Tn regiune functioneaza institutia “ombudsmanului” local, acesta Indepli-
neste functia deocamdata formal si in general, acesta este observat facand de-

13 vezi Tabel 1
14  http://www.pridnestrovie-daily.net/gazeta/articles/view.aspx?ArticlelD=12624
15 vezi Tabel 1
16 vezi Tabel 1



claratii cu caracter politic Tn sustinerea regimului secesionist. Contrar principiilor
imputernicitul pentru drepturile omului a regiunii nu efectueaza vizite de moni-
torizare n locurile de detentie, iar majoritatea interlocutorilor si-au exprimat ne-
increderea in aceasta institutie. Raportorul Special s-a aratat mult mai ingrijorat
despre lipsa unor mecanisme de depunere a plangerilor functionale in regiunea
transnistreanad a RM: ,institutia ombudsmanului”, precum si alte instante locale
au fost observate ca fiind complet ineficiente, iar posibilitatea de a folosi remedii
internationale (precum plangere la CEDO) sunt mai putin cunoscute. in plus, de-
tinutii erau practic unanimi in evaluarea lor a faptului ca avocatii nu sunt de nici
un ajutor, nici in ce priveste apararea in procesul de judecata, nici in protectia
impotriva torturii.”

Aspectele ce tin de posibilitatea utilizarii remediilor nationale ale RM nu au fost
abordate, deoarece n primul rand societatea si autoritatile constitutionale din
Moldova au ignorat sau negat orice implicare si responsabilitate pentru situatia
dreptului la libertatea si siguranta persoanelor aflate in custodia «organelor» din
regiune.

n opinia noastrd, situatia ramane ingrijoratoare nu numai din cauza cifrelor as-
cendente, insa Tn mod special din cauza atitudinii indiferente, manifestata in con-
tinuare de catre autoritatile constitutionale.

n mod generic am putea clasifica detentia in “RMN” in detentia ca urmare a ac-
tiunilor structurilor de cercetare; asa numitelor instante judecatoresti si detentia
infaptuitd de catre structurile militare ale “RMN”.

Cele mai multe cazuri de lipsire a libertatii desigur ca s-au constatat ca urmare
a actiunilor asa numitelor organe cercetare, cum ar fi: militia, serviciile ministe-
rului securitatii, serviciile vamale. La acest compartiment cel mai grav moment
stabilim a fi cazurile de predare a cetatenilor de catre politie catre militia nerecu-
noscuta. Or, o asemenea practica a fost folisita ca urmare a incheierii unui acord
dintre structurile de forta ale celor doua maluri de Nistru. Deseori, actiunile or-
ganelor de drept ale statului duc la incdlcarea dreptului la libertatea individua-
13 si siguranta persoanei in cazurile de colaborare ale acestora cu presupusele
“organe” care detin controlul de facto in regiunea transnistreana. Ne referim in
mod special la colaborarea organelor de politie cu cele ale militiei din regiune. Pe
parcursul celor 17 ani de incertitudine politica, societatea civila a Tnregistrat mul-
tiple cazuri in care organele de stat, au colaborat cu militienii in vederea predarii
unor persoane suspecte de comiterea infractiunilor catre aceste structuri.

Cel mai recent caz de o asemenea colaborare a existat la data de 22 mai 2008,
cind un cetatean al Republicii Moldova, S.B., a fost transmis de politia RM, catre
militia r. Grigoriopol in vederea instrumentdrii unui dosar penal unde S.B. figura
n calitate de banuit.

Victime ale colaborarii intre cele doua structuri de fortd cea recunoscuta si cea
nerecunoscuta au devenit recent trei colaboratori de politie ai comisariatului de
politie Tighina. Astfel la 14 iulie 2009, acestea fiind intr-o misiune de serviciu cu
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privire la retinerea unei persoane in privinta careia a fost eliberata o decizie cu
privire la aplicarea unei pdepese de privatiune de libertate s-au deplasat in or. Ti-
raspol. Politistii, cu suportul a doi colaboratori ai militiei transnistrene au retinut
persoana in cauza. Acestuia i s-a explicat motivele retinerii si necesitatea de a se
deplasa pentru ispasirea pedepsei.

La iesirea din or.Tiraspol, automobilul in care se deplasau colaboratorii de politie,
a fost oprit de colaboratorii militiei rutiere. in acelasi moment din un alt mijloc
de transport au coborit mai multe persoane mascate, care folosind mijloacele
speciale i-au retinut. Ulterior celor trei le-a fost comunicat ca au fost retinuti de
reprezentantii asa numitului ,,minister al securitétii al RMN” (MGB). invinuirile ce
au fost aduse celor trei au fost de comiterea unei infractiuni cu privire la rapirea
unei persoane, infractiune ce prevede o pedeapsa de la 5 la 10 ani privatiune de
libertate, conform asa numitului cod penal al ,RMN”.

Tn rest, in opinia noastrd, toate cazurile de urmirire, retinere sau condamnare a
persoanelor banuite de catre reprezentantii regimului de la Tiraspol constituie o
problema serioasa pentru sistemul national de drept, deoarece reprezinta incal-
cari ale dreptului la libertatea si siguranta persoanei.

Cazuri de detentie arbitrard se constata si in unitatile militare create de fortele
armate ale “RMN”. Aceasta situatie este cea a recrutilor din regiunea transnis-
treana. Tinerii cu varsta cuprinsa intre 18 si 27 ani sunt practic «vanati» de catre
structurile ilegale din Transnistria pentru a fi inrolati Tn formatiuni paramilitare
ilegale.

Aceasta situatie este cu atit mai inedita cu cit Codul Penal al RM prevede sanc-
tiuni penale pentru participarea cetatenilor in cadrul unor astfel de formatiuni
militare ilegale. Totodata, incercarile tinerilor de a se eschiva de la serviciul mi-
litar obligatoriu din “RMN” sunt deseori sanctionate tot «penal» deja de catre
administratia de la Tiraspol. Tot din cauza inactiunilor autoritatilor, care nu au
creat structurile necesare teritoriale, tinerii nu pot fi luati la evidenta militara a
RM. Situatia generala din RM cu privire la trecerea serviciului militar stabileste
ca exista si serviciul civil de alternativa, care Tnsa in regiune lipseste. Aceasta este
o alta problema grava, sesizata de fapt de catre Asociatia Promo-LEX inca in vara
anului 2008, care insa deocamdata nu a inregistrat o evolutie pozitiva vizibil3. Tn
conditiile analizei garantiilor dreptului la libertatea si siguranta persoanei amin-
tim Tn acest context ca arestul sau detentia pentru refuzul de a satisface serviciul
militar sau chiar cel alternativ obligatoriu reprezinta o violare a acestui drept.
Exista cateva astfel de precedente ale CtEDO: Raninen c. Finlandei sau Tsirilis si
Kouloumpas c. Greciei.

17  http://promolex.md/index.php?module=publications



5. Dificultati si perspective ale libertatii si securitatii in
RMN

De catre Asociatia Promo-LEX au fost stabilite urmatoarele dificultati in vederea
realizarii dreptului la libertatea individuala si siguranta persoanei:

Dificultdti strategice conceptuale. in cele mai multe cazuri organele sesizate de
populatia regiunii prefera sa caute argumente pentru a nu examina plingerile. De
reguld, acestia invoca argumente referindu-se la declaratia Statului (in momen-
tul ratificarii Conventiei Europene) privind imposibilitatea asigurdrii respectarii
dispozitiilor CEDO pe teritoriul controlat de regimul de la Tiraspol pana la soluti-
onarea definitiva a problemei. Totodata, organele de drept constitutionale anali-
zeaza formal plingerile si emit ordonante de refuz in pornirea urmaririi penale pe
cazuri de abuz savarsit de catre reprezentantii autoritatilor regionale.

Alteori, organele de drept anexeaza sau includ materialele acumulate in dosare
(cauze) penale pornite anterior pe infractiuni ce se refera la general (exemplu
pentru infractiuni de “terorism”, sdvarsite in 1992). in mod normal, conform le-
gislatiei in vigoare, organele de drept trebuie sa porneasca cauze penale si sa ini-
tieze investigatii pentru fiecare situatie sesizatd, respectand strict toate cerintele
procedurale. Nu sunt rare nici cazurile in care plingerile persoanelor din regiunea
transnistreana sunt expediate spre examinare Ministerului Reintegrarii, motivan-
du-se din nou ca “lipsesc pirghiile necesare” pentru a solutiona cazul. Evident,
Ministerul Reintegrarii trebuie sau poate fi sesizat, insa in opinia noastra doar cu
titlu de informare.

Dificultati strategice institutionale. Lipsa verigei importante politie-procuratu-
ra pentru raioanele din stinga Nistrului (cu exceptia Tighina si Dubasari) creaza
obstacole si conditii discriminatorii locuitorilor regiunii. Totodata, chiar daca au
fost create judecatorii pentru practic toate raioanele din stinga Nistrului, acestea
examineaza (cu respectarea competentei teritoriale) doar cauzele civile, neavind
practic pe rol careva dosare penale.

Dificultdti tactice functionale. Cedarea unor pozitii importante in negocieri, fapt
care a dus la pierderea controlului asupra teritoriului. Aici invocam situatia mun.
Bender, care potrivit Acordului moldo-rus din 21 iulie 1992 urmeaza a fi con-
trolat de catre reprezentantii autoritatilor constitutionale si ai structurilor de la
Tiraspol. Tns3, astdzi mun.Bender este practic controlat in totalitate de regimul
de la Tiraspol, hartuind si amenintand de fiecare data reprezentantii autoritatilor
constitutionale.

Situatia din s.Corjova, Dubasari, prezenta posturilor de control instalate ilegal,
situatia fermierilor din r.Dubasari sau a scolilor cu predare in grafia latind sunt
alte cateva cazuri, in care partile semnatare, adica Chisindu si Moscova trebuiau
demult sa intervind pentru a asigura si garanta respectarea Legii si a drepturilor
celor vizati. ins&, in mod misterios, acestea nu cer respectarea Acordului si nu
intreprind practic nimic in acest sens (cu exceptia unor simple declaratii). Or, in
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astfel de situatii, populatia din regiune nu mai are nici o garantie si isi pierde in-
crederea in capacitatea autoritatilor constitutionale de a-si indeplini obligatiile si
atributiile sale. De asemenea, sufera enorm imaginea institutiilor si organismelor
internationale, care nu pot asigura aplicarea normelor si functionarea dreptului
international.

Dificultati tactice operationale. Exista totusi, dupa cum am mentionat anteri-
or, si unele cauze penale pornite de catre organele de drept, Thsa acestea sunt
examinate superficial si de reguld urmarirea penala este suspendatd pe motiv ca
“nu este posibil de a stabili faptuitorul”. Or, motivul respectiv este unul formal,
deoarece in multe cazuri faptuitorul este cunoscut sau comunicat organelor de
ancheta de Tnsasi victime sau petitionari. Totodata, nu prea am intalnit cazuri
sesizare din oficiu, de Tnaintare a invinuirilor din oficiu, citare a persoanelor care
au savarsit fapta, de anuntare in cautare si respectiv de retinere pentru abu-
zurile comise. Dimpotriva, uneori se creazd impresia inversarii rolurilor. Adica,
asa-numitele organe de drept din Transnistria au un comportament caracteristic
organelor constitutionale, deoarece acestea actioneaza si aplica ferm normele si
procedurile stabilite, in timp ce autoritatile si organele constitutionale ezita.

Cazuri de succes. Promo-LEX a stabilit putine cazuri, aparent de succes, care
insd doar partial au fost comunicate opiniei publice. Este vorba de eliberarea
(partiala) din detentie a unor colaboratori ai politiei, retinuti in regiune pentru
exercitarea obligatiunilor de serviciu. Succesul consta in eliberarea propriu-zisa
a persoanelor din detentia ilegala, iar insuccesul consta in faptul ca politistilor le
este interzisa activitatea normala. Or, desfasurarea unor actiuni legale in spatiul
controlat partial sau in totalitate de cdtre regimul de la Tiraspol presupune prac-
tic riscul personal al colaboratorilor organelor de drept.

Pespective

n cazul in care se mentine status-quo in regiune, autoritatile statului trebuie s3
acorde interes si atentie sporita fiecarui caz ce tine de libertatea si siguranta per-
soanei. Eforturile autoritatilor, atat la nivel naitonal cit si international, trebuiesc
indreptate si concentrate spre promovarea si apdrarea acestor valori ale omu-
lui. Tn primul rand este imperios necesar s se asigure crearea si functionarea
normald a instantelor judecatoresti si a structurilor teritoriale ale Ministerului
Afacerilor Interne si Procuraturii. Continuarea situatiei actuale va permite practic
tuturor persoanelor urmarite, retinute, arestate sau condamnate in Transnistria
sa se considere victime conform prevederilor art.5 din CEDO.

n cazul in care in timpul apropiat regiunea transnistreana va fi integrata in cim-
pul legal al RM, situatia ar putea reveni la normal, deoarece exista in acest sens
Legea din 22 iulie 2005, care prevede stabileste mecanismul necesar pentru nor-
malizarea situatiei. In acest fel toate privirile de libertate ar intra in cimpul legal
si vom putea monitoriza situatia. Este necesar de mentionat faptul ca pentru a
reusi acest lucru, autoritatile trebuie sa aplice de fiecare data prevederile legis-



latiei nationale, sa intensifice eforturile diplomatice si sa nu mai astepte solutii
exclusiv din exterior.

Chiar si in cazul unei secesiuni complete a regiunii, (recunoasterea acesteia de
catre alte state) problemele ce tin de libertatea si siguranta persoanei nu ar dis-
parea pentru autoritatile Republicii Moldova, deoarece in acest teritoriu vor ra-
mane sute de mii de cetateni ai RM cu drepturi depline. Or, conform prevederilor
constitutionale si documentelor internationale Statul este obligat sa apere drep-
turile, libertatile si interesele cetatenilor sdi, oriunde nu s-ar afla acestia.

6. Concluzii

Prin intermediul acestui document, nu ne-am propus sa completam numai lista
acestor publicatii ci si sa initiem discutii din perspectiva unei alte viziuni, cea a
respectarii drepturilor omului in acest teritoriu. Consideram ca anume asigura-
rea si garantarea respectarii drepturilor si libertatilor fundamentale ale omului
trebuie sa fie prima conditie impusa actorilor care detin controlul atat de-iure
cat si de-facto asupra regiunii. Numai asigurarea acestui deziderat va permite si
va garanta rezultate vizibile in procesul politic de solutionare a problemei trans-
nistrene.

n spatiul european sunt depuse eforturi constante pentru imbunatatirea pro-
tectiei drepturilor omului prin cooperarea bilaterala si multilaterald dintre state,
prin crearea si perfectionarea sistemelor de control, monitorizare si protectie efi-
cientd a drepturilor si libertatilor fundamentale ale omului, prin identificarea no-
ilor pericole si amenintari la adresa drepturilor omului precum si prin educarea
populatiei in spiritul valorilor democratice bazate pe statul de drept, demnitatea,
drepturile si libertatile fundamentale ale omului.

n acelasi timp, chiar dacd regiunea transnistreand este un spatiu european, din
punct de vedere geografic, fiind acoperit “de jure” de jurisdictia nationald a Repu-
blicii Moldova si “de facto” de cea a Federatiei Ruse, Tn acest teritoriu nu sunt nici
garantate si nici promovate depturile fundamentale ale omului. Regiunea trans-
nistreand, mai cu seama populatia ei, este practic exclusa de la acest proces.

Dupa evenimentele dramatice din 7 aprilie 2009 Th Moldova, intelegem cat de
mica este distanta dintre democratie si dictatura sau dintre ordine si haos. Cat de
rapid si usor pot devia autoritatile de la normele legale si declaratiile lor oficiale.
Daca acest lucru este posibil intr-o societate si intr-un mediu in care exista legiti-
mitate pentru autoritatile ce detin controlul si puterea, unde exista un mecanism
national, creat cu suportul a numeroase organizatii si structuri internationale si
aflat sub monitorizarea acestora, atunci ne putem imagina care este situatia in
teritoriile controlate de regimuri ilegale. Un regim care a preluat si mentine prin
violentd militara controlul asupra unui spatiu, lipsind populatia de orice elemente
ale participarii si implicarii civice sau aspecte de educare democartica prin defini-
tie nu poate asigura, garanta si promova drepturile fundamentale ale omului.
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n cadrul putinelor vizite efectuate de reprezentantii structurilor internationale in
regiunea transnistreana sunt constatate probleme serioase. Gratie Rapoartelor
Misiunilor ONU am putut, Tn mare parte, confirma anumite aspecte si informatii
pe care le cunoastem de la beneficiari, locuitori ai regiunii si victime ale abuzuri-
lor din Transnistria. Tendinta este una periculoasa, deoarece populatia Republicii
Moldova, in special locuitorii regiunii transnistrene isi pierd increderea definitiv
n capacitatea si rolul structurilor internationale, prezente in aceste spatii, in ceea
ce priveste identificarea solutiilor politic si contribuirea la instaurarea unor nor-
me si standarde minime de aparare a drepturilor omului in teritoriile de “conflict
inghetat”.

Administratiile ilegale, nerecunoscute de comunitatea internationala, care func-
tioneaza n baza unei legislatii nesupuse controlului constitutionalitatii si respec-
tului fata de demnitatea, drepturile si libertatile omului, activitatea carora nu
este supusa controlului independent al societatii civile, in esenta nu poate emite
decizii constitutionale sau/si in corespundere cu prevederile Conventiei Europe-
ne. Riscul abuzului intr-un astfel de sistem este prea mare pentru a vorbi despre
legalitatea decisiilor emise de “instantele” judecatoreti transnistrene.

Oricine, vinovat sau nevinovat, atras la rdspundere pe acest teritoriu, poate re-
clama infrangerea dreptului la un process echitabil din simplul motiv ca aici nu
exista un control efectiv si independent al administratiei, care, dun cate am va-
zut, nu se supun regulilor si normelor juridice. Deciziile judecatoresti, in special
cele ce se refera la privarea de libertate a persoanelor, sunt ilegale si urmeaza a fi
imediat declarate astfel de catre autoritatile constitutionale. Or, noi avem o situ-
atie inversd, deoarece am adus exemple prin care se demonstreaza complicitatea
organelor de drept constitutionale la violarea drepturilor omului de catre regimul
de la Tiraspol prin colaborarea cu structurile ilegale si transmiterea persoanelor
pentru a fi supuse detentiei. Intrebarea logica si extrem de alarmanta din punctul
de vedere al dreptului la inviolabilitatea persoanei este urmatoarea: in baza caror
investigatii si decizii sunt transmisi cetdtenii unor structuri neconstitutionale?

Ne este greu sa intuim raspunsul corect la aceasta intrebare. De la inaltele tri-
bune oficiale, autoritatile declara ca drepturile omului sunt inalienabile si ca se
depun eforturi constante in vederea protejarii lor. intre timp, functionarii Statului
dau dovada de indiferentd, neprofesionalism sau nihilism juridic, neglijand obli-
gatiile pozitive ale Statului, asumate la nivel international.
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Promo - LEX

Libertatea si securitatea
persoanelor din Cecenia pe parcursul
conflictului armat

(1994-1996; 1999 -2009)

Chisindu 2009
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I. INTRODUCERE

Acest studiu se bazeaza pe informatia colectata din regiunea Caucazului de Nord
de catre autorul acestui studiu Tn timpul activitatii sale Tn regiunea Caucazului de
Nord, precum si pe informatia furnizata de organizatiile active pentru drepturile
omului din Caucazul de Nord: Amnesty International, Human Rights Watch, Cen-
trul pentru Drepturile Omului “Memorial” si Stichting Russian Justice Initiative,
avind ca reper hotaririle Curtii Europene pentru Drepturile Omului, buletinele,
rapoartele si recomandarile organizatiei internationale cu privire la drepturile
omului din Cecenia.

jv. Studiul are ca obiect situatia de
¥ drept si de fapt cu privire la exerci-
40y tarea dreptului la libertatea si se-

RUSSIA

curitate a persoanelor in Cecenia
pe parcursul unui deceniu, conco-
CHECHNYA mitent sunt prezentate justificarile

~ INGUSHETIA | OGrozny administratiei Eltin si Putin pentru
\~ interventia militara durd in Cece-
A DAGESTAN nia, care s-a soldat cu numeroa-
D] se victime si incalcari a dreptului
GEORGIA umanitar international si a drep-
- turilor omului. incélcarea degra-
data a drepturilor omului de catre
ambele parti implicate in conflictul armat a avut drept consecinta condamnarea
statului rus si intentarea mai mult de o suta de cazuri la Curtea Europeana si dis-
punerea de despagubiri in valoare de milioane de euro.

a. Conflictele militare
Razboiul civil 1994-1996

Justificarea Kremlinului: “restabilirea ordinii constitutionale”

Tn 1991, Republica Cecenia de Nord, fiind sub conducerea Iui Djohar Dudaev si-a
declarat independenta fata de Federatia Rusa. Fiind pilot al Aviatiei Strategice So-
vietice el pilota de multi ani aparate de zbor dotate cu bombe nucleare. Declara-
tia de independenta deplina, adoptata in 1993 de catre guvernul cecen Dudaey, a
provocat un razboil civil. in August 1994, citeva grupdri militare de opozitie, sus-
tinute financiar si militar de catre guvernul Rus, au incercat sa doboare guvernul
respectiv. Aceste grupari au bombardat o centrala telefonica si calea ferata Mos-
cova-Baku. Guvernul Dudaev a introdus starea de urgenta, urmata in septembrie
1994 de starea de razboi. Au fost introduse restrictii de circulatie in cursul noptii
pe drumurile neexploatate din anumite zone.
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Boris Eltin, presedintele Fede-
ratiei Ruse, a dispus invadarea
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= Auackaxes e, decembrie 1994 se urmarea o
=-="  Republic borders ‘/‘”' A i ) e
S e |y agers, === victorie rapida pentru a aduce

Tbaijan S, conciliere si a reinstaura guver-

narea pro-rusal. Ins rezultatul
a fost neasteptat, a urmat o serie intreaga de operatiuni militare conduse gresit
de rusi si Tmpiedicate de fortele numeroase ale partizanilor separatisti ceceni.
Aviatia militara rusa a bombardat atit obiective civile, cit si obiective militare din
Groznii, capitala Ceceniei. Ca urmare, un numar mare de cetateni au fost raniti si
ucisi?, majoritatea cladirilor publice din Groznii, inclusiv spitale si o casa de copii,
au fost distruse.

Dupa aproape de 2 ani de lupte, s-a incheiat un tratat de pace.? Chiar daca in tra-
tat Rusia nu a recunoscut independenta totala a Ceceniei, ea nu a fortat Cecenia
sa renunte la declaratia sa —documentul a ignorat aceasta chestiune importanta.
La nivel international, parea ca Rusia a suferit infringere, deoarece tratatul preve-
dea ca trupele ruse vor parasi Cecenia, iar Moscova va plati reparatii de razboi.

Laconic vorbind, tratatul a recunoscut ca liderii Ceceniei sunt de facto indepen-
denti de Moscova. Este clar ca Rusia a pierdut primul razboi cecen, care s-a soldat
cu zeci de mii de morti si peste 500 mii de persoane intern deplasate pe parcursul
conflictului.

La 21-22 aprilie 1996, presedintele Djohar Dudaev a fost ranit mortal in cap de
o schija a unui obuz de artilerie tras dintr-un avion rusesc. Tn ianuarie 1997 in
cadrul alegerilor sefului Statului — Major, Aslan Mashadov, a fost ales presedinte.
Observatorii internationali au apreciat alegerile drept ”libere si corecte”. in luna
mai a aceluiasi an a fost semnat tratatul de pace intre Mashadov si presedintele
rus Boris Eltin. Tns3, devastdrile produse de rizboi, neorganizarea de citre Rusia
a despagubirilor promise implicarea din exterior a islamistilor radicali au dus la
escaladarea conflictului, la intetirea crimelor si rivalitatilor intre ceceni, situatia
in Cecenia a degenerat haos pe care Mashadov n-a fost in stare sa-l aplaneze.

1 A se vedea Michael Specter, “Fortele rusesti se migca inspre regiunea rebeld”, New York Times online ed., 12 decembrie
1994;

2 Scriind la mijlocul anului 1995, Paul Goble a argumentat ca la acel moment "minimum 40,000 persoane din regiune” au fost
ucise de fortele ruse. El de asemenea a accentuat c&, "Probabil 12,000 de persoane ucise erau de etnie rusa care si-au
pierdut vietile in timpul atacurilor rusesti asupra orasului Groznii”. “Cheltuielile Moscovei pentru razboiul din Cecenia fusese
foarte inalte si continue”, Prism vol. 1, issue 8, 23 iunie 1995, publicat online de catre Foundatia Jamestown pe www.james-
town.org;

3 A se vedea Alessandra Stanley, “Eltin a semnat tratatul de pace cu Cecenia,” New York Times online ed., 13 mai 1997;



Cel de-al doilea razboi cecen 1999-2009

Justificarea Kremlinului: “Operatia contra terorism”

n august 1999, sub conducerea lui Basaev?, forte desfasurate ale islamistilor mi-
litari au invadat Daghestanul, avind scopul de a sustine islamistii locali pentru
instaurarea independentei Daghestanului, care urma sa se uneasca cu Cecenia
intr-o entitate importanta. Eforturile au esuat, insa invazia a pus in garda Mos-
cova — era clar ca independenta Ceceniei prezenta un mare pericol pentru secu-
ritatea Rusiei.

in septembrie 1999, Rusia a bombardat obiectivele din Cecenia, si in curind a
invadat masiv Cecenia. La Tnceput Rusia a sustinut ca tinde sa ocupe partea de
nord a riului Terek, insa fortele rusesti au Thaintat spre sud, iar Tn noiembrie au
bombardat Groznii, capitala Ceceniei. Rusia a creat trupe militare cecene pro-
moscovite care au jucat un rol important in cadrul ofensivei. Bombardamentele
aeriene si tirurile artileriei au continuat pe parcursul lui decembrie si in ianuarie,
majoritatea oraselor fiind distruse. A crescut fluxul refugiatilor din Cecenia, iar
Guvernul rus nu a depus suficiente eforturi pentru a le asigura asistenta uma-
nitara.> Occidentul a condamnat vehement invazia rusa, amenintind sa sisteze
ajutoarele si sa sanctioneze Rusia. Rusia si-a exprimat public indignarea in lega-
turd cu implicarea Occidentului in problema Ceceniei® si bineinteles eforturile
occidentului de a Tmbunatati situatia pentru majoritatea cecenilor, au fost ne-
semnficative.

Pe parcursul luptelor desfasurarte in Groznli, Rusia a suferit importante pierderi.
Atacurile militarilor ceceni asupra fortelor izolate rusesti erau nimicitoare. Pe tot
parcursul lunii decembrie si la inceputul anului pe fiecare strada a orasului Gro-
znii au continuat luptele facind numeroase victime in rindurile soldatilor rusi.
Pe la mijlocul lui ianuarie trupele rusesti au reusit sa incercuiasca orasul si sa
impiedice aprovozionarea cecenilor. Fortele militare cecene nu dispuneau de su-
ficiente provizii, munitii. Pentru a nu fi nimiciti cecenilor le era clar ca trebuie sa
paraseasca orasul.

n mai 2000, Moscova a declarat c3 va conduce Cecenia direct, numindu-I pe Ah-
med Kadirov, un cleric musulman cecen, guvernator al regiunii’. in martie 2003,
in Cecenia a fost aprobata prin referendum o noua constitutie, insa au aparut du-
bii serioase cu privire la legalitatea votarii si au existat probabil manipulari si ne-

4 Comandantul cecen Djamil Basaev a devenit celebru prin violentele comise. Basaev a luptat in cadrul insurectiei din Abhazia
din 1992-93, a jucat un rol important in primul rézboi cecen 1994-96, invadarea Daghestanului in 1999 si in conflictul actual
din Cecenia. in plus, el a capatat experinta in razboiul de partizani si in operatiuni din Rusia si Afganistan. Nu exista dubiii
ca Basaiev este unul din cei mai experimentati si periculosi profesionisti din lume in domeniul “rézboiului asimetric”. Sinuci-
derile cu autocamioane-bombe din Irak, au fost insusite de palestinieni si de alQaeda, au fost perfectionate de Basaev prin
atacurile in serie asupra obiectivelor rusesti la inceputul anului 2000. Basaev s-a declarat "terorist de stat” in raboiul cu Rusia
sustinind tentativele de genocid din Moscova.

5 A se vedea Michael R. Gordon, “Siruri de ceceni viteji refugiati pe riscantele rute de evacuare,” New York Times online ed.,
11 decembrie 1999.

6 Ase vedea Celestine Bohlen, “Rusia reactioneaza suparacios la critica vestului cu privire la Cecenia,” New York Times online
ed., 8 decembrie 1999, si Erik Eckholm, “Eltin ramine Clintonul armelor rusesti” idem, 10 decembrie 1999.

7 Michael R. Gordon, “Putin la numit pe clericul cecen sa condusa republica separatista”, New York Times online ed., 13 iunie
2000
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regului in privinta rezultatelor alegerilor. in mai 2004 presedintele Kadirov a fost
asasinat, noul presedinte a devenit Alu Alkahov. Fiul lui Kadirov, Ramzan a fost
numit prim-ministru. Ramzan Kadirov, conducatorul militiei pro-guvernamentale
numita ”"Kadirovti”® a reusit sa-si impuna autoritatea fiind promovat prin efortu-
rile administratiei de la Moscova in fuctia de presedinte al republicii.°

ll.  ESENTA DREPTULUI LA LIBERTATE $I SECURITATEA
PERSOANEI iN CECENIA

a. Dreptul international aplicabil

Pe parcursul ambelor razboaie au avut loc violari masive ale dreptului internatio-
nal umanitar®! si a actelor cu privire la drepturile omului.> Numarul conventiilor
internationale al altor documente relevante in domeniul drepturilor omului este
destul de mare?®3. Dreptul international umanitar — care este aplicat in cazul con-
flictelor armate — cuprinde cele patru conventii de la Geneva din 1949 si doua
protocoale aditionale la aceste conventii. Articolul 3 al conventiilor de la Geneva
si protocolului aditional nr. 2 din 1977, in care sunt specificate principiile genera-
le, se aplica conflictelor interne, dupa cum este conflictul rus-cecen. Indubitabil,
Protocolul nr. 2 se aplica acestui conflict, fapt confirmat si de Curtea Constituti-
onald a Federatiei Ruse din iulie 1995. Un factor important a constituit fondarea
Curtii Penale Internationale sub auspiciiile ONU, adoptarea Statutului de la Roma
a Curtii Penale Internationale.'* Acest statut defineste clar cele mai grave crime
comise asupra comunitatii internationale: genocidul, crimele impotriva umanita-
tii, crimele de razboi si agresiune.

Este bine cunoscut faptul ca pe parcursul, atit fortele federale cit si fortele cecene
rebele, au comis grave violari ale drepturilor omului.’® Dosarele depuse la Curtea

8 Ase vedea Lawrence A. Uzzell, “Rezultatele referendumului” Cotidian Cecen, Vol. 4, publicat nr. 10, 27 martie 2003, publicat
online la www.jamestown.org.

9 Exista numeroase cauze si rapoarte facute publice a unor organizatii internationale si nationale care atesta o implicare activa
a trupelor Kadirovti in dirijarea si executarea disparitiilor populatiei cecene.

10 Politica Rusa in Cecenia: "Cecenizarea” s-a transformat intr-o "Kadirovizare” de Emil Souleimanov (05/31/2006 emis de
CACI Analyst);

11 Dreptul international umanitar aplicat doar in conflictele armate — conflicte internationale si nationale. A se vedea, inter alia,
Interventia Umanitara. Aspecte Legale si Politice. Copenhaga: Institutul Danez a Afacerilor Internationale, 1999, p. 52;

12  Legislatia Drepturilor Omului consta din conventiil internationale si declaratii, majoritatea dintre care au devenit cutume
internationale care unesc toate statele si au o aplicabilitate generala

13 Declaratia Universala pentru Drepturile Omului din 1948, Conventia pentru Prevenirea si Pedespirea Crimelor de Genocid
din 1948, Conventia Internasionala privind drepturile Civile si Politice din 1966, Conventia impotriva Torturii i altor Trata-
mente sau pedepse Crude, Inumane si Degradante din 1984, Conventia privind Statutul Refugiasilor din 1951 si Protocoa-
lele Aditionale din 1967, Conventia privind drepturile copilului din 1989; in contextul regional, adici European exista — dupa
ce Rusia a capatat statutul de membru al Consiliului Europei in Februarie 1996: Statutul Consiliului Europei, Conventia
Europeana pentru Drepturile Omului si protocoalele sale aditionale, de asemenea Conventia Euroepana impotriva Torturii,
pedepselor Inumane si Degradante din 1987. Pe linga aceste documente legale, existd de asemenea un numar de asa-
numitele documente de "legaturi politice”, in primul rind in cadrul CSCE - din 1994 OSCE. Acestea sunt Pactul Final de la
Helsinki (1975), Actul Final de la Viena (1989) si Carta de la Paris (1990) de asemenea si documentele din Copenhaga si
Documentele din Moscova privind Dimensiunile Umane (1990 si 1991). Pe linga toate, exista Codul de Conduita Politico-
Militara, semnat in Budapest inainte cu o saptamina de la inceputul primului razboi.

14 Vezi http://www.un.org/law/icc/statute

15 Ase vedea, e.g. Human Rights Watch, Razboiul Murdar din Cecenia: Disparitiile fortate, Tortura si Executiile Rapide (2001);
T. Scovazzi & G. Citroni, Lupta impotriva disparitiilor si Conventia Natiunilor Unite din 2007, (Martinus Nijhoff, 2007), p.64;
Federatia Rusa: Ce fel de justitie pentru cecenii disparuti, (Amnesty International, iulie 2007) EUR 46/026/2007.



Europeana reflecta diferite aspecte ale conflictului, inclusiv utilizarea de catre
fortele federale a bombardamentelor de artilerie (in special 1999-2000), aplica-
rea operatiunii de epurare, inclusiv a verificarilor de la casa la casa sub pretextul
cé erau ciutati rebelii ceceni. in cadrul acestor operatii, multe persoane civile au
fost retinute, ucise sau rapite.

n primul caz, legat de rézboiul cecen Curtea Europeand a recunoscut in termeni
generali, ca Rusia are dreptul sa reactioneze la situatia de conflict, statuind ca:
”(...) situatia existentd in Cecenia la timpul relevant, necesita luarea anumitor
mdsuri exceptionale de cdtre Stat pentru a recistiga controlul Republicii si pentru
a suprima insurectia armatei ilegale”.** De mentionat ca, desi Rusia considera
conflictul cecen drept o “operatiune contra teroristi” si niciodata nu a declarat
starea de urgenta sau stare de razboi, nu au fost admise derogari de la art.15 al
CEDO. Curtea Europeana a considerat necesar sad aprecieze ca operatiunile mili-
tare (inclusiv bombardamentele aeriene si de artilerie, cazul Isaeva) sunt “impo-
triva unui cadru legal standard”.’”

Tntr-o situatie de conflict armat, ca in Cecenia, legislatia privind drepturile omului
si dreptul international umanitar se aplica concomitent. Potrivit dreptului uma-
nitar international, conflictul poate fi caracterizat ca un conflict armat neinter-
national (local).’® Aparent, nefiind determinata sa explice diferenta dintre legis-
latia privind drepturile omului si dreptul umanitar, Curtea Europeana a evitat in
mod perseverent sa faca vreo referinta directd la dreptul umanitar in cazurile
din Cecenia, in pofida Tncrederii neobisnuite in prevederile si principiile drep-
tului umanitar, atit a reclamantilor, cit si a mediatorilor, (cum a facut in cauzele
Isayeva, Yusupova si Bazayeva). William Abresch a argumentat cd, interpretind
conflictele militare ca operatiuni de aplicare fortata a legii, Curtea concluziona ca
"ambele pot fi justificate ca mult mai protectoare de victime si mult mai viabile
din punct de vedere politic decit dreptul umanitar”. intr-un mod sau altul, tre-
buie sa se admita ca in motivarea sa pe ambele cauze, si cauza Isaieva, Curtea a
atins conceptele dreptului umanitar, inclusiv realizarea operatiunilor militare asa
incit pierderile accidentale de oameni sa fie minime, iar utilizarea necontrolata a
armamentului sa fie interzisa.®

16 Isayeva v. Russia, Hotarirea Curtii Europene din 2005, para 180;

17  Ibidem, para 191;

18 Concluziile si recomandarile comitetului impotriva Torturii — Federatia Rusa, CAT/C/RUS/CO/4, noiembrie 2006;

19  W. Abresch, Legile cu privire la drepturile omului in conflictele interne armate: Curtea Europeana pentru Drepturile Omului
in Cecenia (2005) E.J.I.L. 741-767, 767.

20 Isayeva, Yusupova and Bazayev v Russia (2005) 41 E.H.R.R. 39 at [177], [195], [197] si [199]; Isayeva (2005) 41 E.H.R.R.
38 at [176], [187], [189]-[191]. Vezi de asemenea Ergi v Turkey (23818/94) July 28, 1998. Pentru restul comentariilor pe
cererea |HL si IHR, a se vedea: F. Hampson si |. Salama, Raportul de activitate privind relatiile dintre dreptul umanitar si
legea privind drepturile omului, Comisia privind Drepturile Omului, Working, Sub-Comisia privind Promovarea si Protectia
Drepturilor Omului, E/CN.4/Sub.2/2005/14, 21 iune 2005; N. Lubell, “Schimbarile in aplicarea drepturilor omului in conflictele
armate”, (decembrie 2005) Vol.87 International Review of the Red Cross No0.860, 737-754; C. Droege, “Intercalarea intre
legile dreptului umanitar international si legilor drepturilor omului in situatiile conflictelor armate” Vol.40 Israel Law Review
No.2, pp.310-355. Recent, Bill Bowring a atras atentia asupra faptului ca IHL se refera la responsabilitatea personala si
raspunderea penald, necatind la faptul ca IHR are de-a face cu raspunderea statului, sustinind ca este "o diferenta cruciala”:
B. Bowring, Degradarea ordinii internationale legale, reabilitarea legilor si posibilitatea politicienilor, (Routledge-Cavendish:
2008), p.304. Vezi de asemenea articolele lui McCarthy, si Dennis si Surena pe aceasta tema publicat de E.H.R.L.R.
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b. Aplicarea cadrului legal national

n baza Legii din 1998 privind suprimarea terorismului si Legii din 1996 privind
apararea, Guvernul Rus a numit operatia din Cecenia, inceputd in septembrie
1999 drept o operatiune antiterorista. Legea defineste aceasta operatie ca "acti-
vitati speciale, care au drept scop prevenirea actelor de terorism si minimalizarea
consecintelor actelor teroriste”.?* Operatiunile antiteroriste erau dirijate de un
centru operativ de lupta, condus de un reprezentant al Serviciului Securitatii Fe-
derale (FSB) sau al Ministerului Afacerilor Interne, care putea folosi toate fortele
necesare ale “structurilor responsabile de supravegherea terorismului”.?? Aces-
tea includ persoane oficiale ale Ministerului apararii si Ministerului de interne,
ale serviciilor de securitate si structurilor executive locale si federale, care inca
nu au fost amintite.?

in operatia din Cecenia, Guvernul Rus a antrenat trupele Ministerului Ap&rérii,
fortele interne si de mentinere a ordinii publice (OMON si SOBR) ale Ministerului
Afacerilor Interne, trupele de mentinere a ordinii publice ale Ministerului Justi-
tiei, si unitatile Serviciului Federal al Securitatii. Unitatile militiei de mentinere a
ordinii publice erau denumite si “militie temporara”, deoarece erau completate
cu ofiteri ai militiei din diferite regiuni ale Rusiei care erau trimisi in Cecenia pen-
tru perioade limitate de timp. Sectiile militiei regulate erau completate cu ofiteri
de militie din Cecenia, care nu au participat dirijat la operatiunile aniteroriste.
Aceste departamente de militie erau slabe la momentul respectiv, dupa cum s-a
raportat, multi ofiteri ceceni de militie nu aveau arme in dotare, nici autovehicu-
le sau alt echipament.

Legea privind suprimarea terorismului a acordat unitatilor antiteroriste puteri
largi, limitind drepturile prevazute de Conventia internationald privind drepturile
civile si politice (CIDCP)? si Conventia Europeand a Drepturilor Omului (CEDO),*
inclusiv dreptul la libertatea si securitatea persoanei,?® dreptul la viata privata
si de familie, inviolabilitatea domiciliului si secretul corespondentei,?” dreptul la
libera circulatie,?® si dreptul de a dispune liber de bunurile sale.?® Conform legilor
antiteroriste, oficialii implicati in operatiunile respective au dreptul sa efectu-
eze controale inopinate de identificare a persoanelor si si sa retina persoanele

21 Legea Federala privind suprimarea terorismului, intrata in vigoare la 25 iulie 1998, Articolul 3 (anulat in 2006).

22 Ibid, Articolul 10.1

23 Ibid, Articolele 6 si 7

24 Uniunea Sovietica a ratificat CIDCP la 16 octombrie 1973, Rusia, in calitate de stat succesor al Uniunii Sovietice este parte
la aceasta conventie.

25 Federatia Rusa a ratificat CEDO la 5 mai 1998

26  Avrticolul 9(1) al CIDCP statueaza ca orice individ are dreptul la libertatea si la securitatea persoanei sale. Nimeni nu poate fi
arestat sau detinut in mod arbitrar. Nimeni nu poate fi privat de libertatea sa decit pentru motive legale si in conformitate cu
procedura prevazuta de lege.

27  Articolul 17(1) din CIDCP statueaza ca “Nimeni nu va putea fi supus vreunor imixtiuni arbitrare sau ilegale in viata particula-
ra, in familia, domiciliul sau corespondenta.
” Articolul 8(1) al CEDO stipuleaza ca "orice persoana are dreptul la respectarea vietii sale si de familie, a domiciliului sau si
a corespondensei sale.”

28 Avrticolul 12(1) al CIDCP statueaza ca “Orice persoana care se afla in mod legal pe teritoriul unui stat are acolo dreptul de a
circula liber si de a-si alege liber resedinta.” Articolul 2(1) a Protocolului 4 al CEDO contine aceleasi prevederi.

29  Articolul 1 Protocolul nr. 1 la CEDO prevede ca "orice persoana fizica sau juridica are dreptul la respectarea bunurilor sale.
Nimeni nu poate fi lipsit de proprietatea sa decit pentru o cauza de utilitate publica si in conditiile prevazute de lege si de
principiile generale ale dreptului international.”



suspecte,®® sa intre liber in case, sa efectueze perchizitii corporale si controlul
autovehiculelor® s3 interzica deplasarea autovehiculelor sau persoanelor,® s3
foloseasca orice mijloc de comunicare si de transport, indiferent daca apartine
persoanelor private.®

Atit CIDCP, cit si CEDO permit imixtiunea Tn exercitiul a trei drepturi in conditii
clar stipulate.?* Temeiurile de retinere sau arest, expuse in articolul 5 CEDO, nu
prevad controlul sau retinerea persoanei pentru stabilirea identitatii. Mai mult
ca atit, legea privind suprimarea terorismului nu contine garantii procedurale su-
ficiente Tmpotriva abuzului. Ea nu stipuleaza in ce conditii sau in ce grad pot fi
limitate aceste drepturi. Mai mult ca atit, legea nu prevede o procedura in cazul
de imixtiunii in exercitiul drepturilor persoanei. Unitatile antiteroriste ale militiei
si securitatii au operat in Cecenia dupd cum au gasit de cuviinta avind in vedere
ca nu li se impunea nici o procedura. Legea pare sa incurajeze abuzul, stipulind
direct ca unitatile antiteroriste sunt exceptate de la obligatia de a repara prejudi-
ciul “cauzat vietii, sanatatii si proprietatii teroristilor, ca si altor interese protejate
de lege”.®

incurajate de cadrul legal, unititile antiteroriste rusesti au admis pe parcursul
operatiei din Cecenia acte de samovolnicie fara precedent, violind masiv dreptu-
rile omului si retinind nejustificat zeci de mii de persoane. Aproape nimeni dintre
retinuti nu au avut acces la aparare si multi au fost inchisi in centre de detentie
neoficiale si improvizate. Au fost perchezitionate si pradate mii de case — insa
majoritatea perchezitiilor nu au fost inregistrate oficial. Conditiile de samovolni-
cie si neaplicare a pedepselor au generat fenomenul “disparitiilor” de persoane,
care au devenit sistematice.

Pe parcursul conflictului rus-cecen sute de mii de persoane fusesera retinute sub
diferite pretexte.*® Ministerul de Interne a raportat ca doar in luna ianuarie 2001
au fost retinute 853 de persoane.?” Majoritatea acestor persoane fusesera resi-
nute din cauza ca nu au avut asupra lor acte de identitate sau se aflau in locali-

30 Legea federala privind suprimarea terorismului, art. 13(1.2).

31  Ibidem., Articolul 13(1.4-5).

32  Ibidem., Articolul 13(1.1).

33  Ibidem., Articolul 13(1.6-7).

34  Pentru orice amestec in dreptul la libertatea si securitatea persoanei, ambele conventii CIDCP si CEDO cere ca atit proce-
dura cit si temeiurile retinerii sau arestului sa fie prevazute de lege. Pentru interferenta n alte drepturi enumerate, CIDCP si
CEDO de asemenea indica conditia de "necesitate” pentru astfel de restrictii. Ca de exemplu, articolul 12(3) al CIDCP stipu-
leaza ca drepturile sus-mentionate nu pot face obiectul unor restrictii decit daca acestea sunt prevazute prin lege, necesare
pentru a ocroti securitatea nationala, ordinea publica, sanatatea si moralitatea publica sau drepturile si libertatile altora si
sunt compatibile cu celelalte drepturi recunoscute in prezentul Pact.

35 M. Tamas Ban, M. Frederic Sudre, M. Pieter Van Dijk, “Raportul comun care contine analiza corespondentei dintre Secretarul
General al Consiliului Europei si Federatia Rusa in privinta articolului 52 al Conventiei Europene pentru Drepturile Omului”,
SG/Inf(2000) 26 iune 2000. Expertii noteaza faptul ca "in timp ce Conventia admite anumite interferente in aceste drepturi
respectind anumite conditii stricte, acestea nu sint reflectate in lege. Prevederile acesteia nu sint suficient de clare si detali-
ate pentru a asigura o protectie impotriva oricaror abuzuri, este complicat de vazut care sunt remediile efective garantate in
caz de aplicare excesiva a legii si faptul ca aceasta lege nu contine vre-o cerinta de proportionalitate, poate aduce la restrictii
masive ale acestor drepturi chiar si in circumstantele in care aceasta nu este prevazut. Mai mult ca atit, pare simptomatic
faptul ca legea nu doar trece cu tacerea ceea ce tine de responsabilitatea unitatilor antiteroriste abuzind de puterile sale, ba
chiar pare ca i-ar incuraja sa depaseasca limitele necesitatii (in articolul 22).”

36 La 9 mai 2000, de ziua victoriei, Ministerul Afacerilor Interne a raportat ca in Cecenia 19,000 de persoane si 10,000 de
autoturisme sunt cautate. "Fortele militare cauta 19,000 de persoane” agentia de stiri ITAR-TASS. Datele statistice furnizate
de Ministerul de Interne in iunie 2000 au aratat ca 5, 500 de persoane erau desinute pe parcursul a primelor cinci luni ale
anului 2000. Tn anul acesta in Cecenia sunt 5,500 de detinuti. ITAR-TASS, iunie 2000.

37  “Detalii privind activitatile Ministerului Rus de Interne in Cecenia in ianuarie” agentia de stiri Interfax, 1 februarie 2001
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tatile Tn care nu erau inregistrate oficial ca rezidenti.3® Multi au fost arestati fara
vreun temei evident si nu i-a nregistrat procuratura ca detinuti. Datele Minis-
terului de Interne nu reflecta retinerile de persoane, larg raspindite, aplicate de
militari. Majoritatea persoanelor retinute niciodata nu au fost inregistrate oficial
de procuratura, Ministerul de Justitie, sau Serviciul Federal al Securitatii. Multora
dintre acei arestati petru citeva saptamini sau luni nu li s-a adus nici o Tnvinuire,
nu au fost amnistiati.>® Pentru eliberarea multor detinuti rudele au fost nevoite
sa plateasca sume considerabile de bani extorcate de acei care ii tineau inchisi.
Multi arestati niciodata nu au fost detinuti in izolatoare oficiale - izolatorul de
detentie provizorie (IVS) al militiei sau izolatorul de detentie preventiva (S1Z0),
fiind izolati in inchisori improvizate sub forma de gropi.

in multe cazuri de disparitie a persoanelor, documentate de asociatiile pentru
apararea drepturilor omului, exista o relatie evidenta cu fortele militare sau mili-
tienesti rusesti. Persoanele respective au fost retinute fie in cadrul actiunilor de
epurare (cistka), fie in cadrul verificdrilor de la punctele de trecere. in unele ca-
zuri, persoanele au fost retinute de barbati mascati, care vorbeau in limba rusa,
in timpul raidurilor nocturne, sau al raidurilor din piete, sau pur si simplu au fost
privati de libertate n cadrul vizitelor la sectia de militie.

Cautindu-si membrii de familie rudele au adresat scrisori organelor militare ale
securitatii si militiei. Tn rdspunsurile trimise in multe cazuri se nega categoric c
persoanele au fost private de libertate, ca au avut epurari. Se proceda astfel in
special Tn cazuile cind rudele nu stiau de cine si unde a fost retinut persoana dis-
parutd. De obicei in timpul epurarilor sau verificarilor, agentii purtau masti, astfel
ca nu era clar care autoritate a autorizat operatiunea data. Daca rudele stiau cine
a efcetuat arestarea oficialitatile recunosteau acest lucru, insa sustineau ca per-
soana disparuta, fie a fost eliberata, fie a fost transferata in alta institutie sau sub
jurisdictia unei alte agentii, sau declarau ca ei nu mai sunt responsabili de soarta
acestora. In unele cazuri, declaratiile oficialitatilor se contraziceau: ba c3 persoa-
na disparutd a fost eliberatd, ba c3 a fost dusd la baza militara din Khankala. in
foarte putine cazuri, rudele obtineau informatii utile de la comandantii militari,
sefii de militie sau de la ofiteri inferiori.

Fortele militare si militienesti au operat in Cecenia mari operatiuni de epurare
sub pretextul confiscarii armamentului ilegal si identificarii sustinatorilor rebeli-
lor ceceni. In cadrul acestor operatiuni, au fost retinuti zeci de barbati, multi din-
tre care au "disparut” fara urma“*. Efectuind cercetari minutioase in Ingusetia in
noiembrie 2000 si martie 2001, ,Human Rights Watch” a colectat informatii de-

38 “Human Rights Watch”, Bine ati venit in lad: Arestarile arbitrare, detentii, tortura si estorcari in Cecenia (New York: Human
Rights Watch, 2000)

39 in conformitate cu legislatia rusa (legea militiei) se permite neinregistrarea retinerii care dureaza doar trei ore. Legea privind
suprimarea terorismului permite retinerea pentru identificare pe un termen nelimitat. Aceasta lege serveste drept baza legala
pentru detentiile neoficiale, legea nu legalizeaza detentiile secrete, izolate.

40 “L..10n operatiunea de epurare, fortele militare federale inconjurau orasele sau satele si sistematic perchezitionau casele.
Deseori, isi insuseau bunuri valoroase. in cele mai dese cazuri detinutii erau dusi in centre improvizate unde erau supusi
interogarilor, zilnic erau batuti si torturati. Multi din ei in final erau eliberati, deseori rudele, dupa citeva zile plateau pentru ei
[...], a se vedea Human Rights Watch, “Field Update on Chechnya,” 22 ianuarie 2001; Memorial website, “Conflictul Armat
din Republica Cecenia: cronica violentei”, http://www.memo.ru/hr/hotpoints/N-Caucas/hronics/index.htm (martie 2001).



taliate despre doua epurari: din ordselul Gekhi in august 2000 si din orasele Sta-
rie si Novie Aragi in ianuarie 2001%%. Cel putin trei barbati care au fost retinuti de
fortele ruse in operatiile de epurare din Gekhi si cinci barbati, care au fost retinuti
de fortele ruse pe timpul operatiunilor de epurare din Starie si Novie Atagi, ulte-
rior au disparut. Tn orasele Gekhi si Novie Atagi au fost gisite cadavrele mutilate
a unor detinuti. De obicei barbatii erau retinuti la Intimplare, multi fiind eliberati
dupa citeva zile, dupa ce rudele lor aduceau sume de bani, armament sau mu-
nitii. Organizatiile pentru apararea drepturilor omului au inregistrat numeroase
afirmatii credibile ale persoanelor care au fost retinute Tnh cadrul operatiunilor de
epurare referitoare la acte de tortura si tratamente inumane, degradante.

Disparitiile persoanelor aflate Tn detentia trupelor federale rusesti din Cecenia,
au fost calificate drept cea mai mare crizd a momentului®?. Depistarea cadavrelor
mutilate confirma temerea ca persoanele au fost torturate si in scurt executate.
Deoarece urmarirea penala n cazul disparutilor era formala si neefectiva, au ra-
mas nepedepsite multe bestialitati. in raportul din 2005 “Mai rau decit un raz-
boi” ,,Human Rights Watch” a calificat larg raspinditele si sistematicele disparitii
drept crime impotriva umanitatii.*®

c. Centrele secrete de detentie impotriva dreptului la
libertate si securitatea persoanei

Trebuie mentionat faptul ca pe intreaga durata a operatiunilor antiteroriste, pe
teritoriul Republicii Cecene functiona paralel izolatoare de detentie: oficiale si
neoficiale.

La sfirsitul anului 1999, intr-o cladire dintr-un orasel cindva abandonat Cernoko-
zovo, a fost instituit un centru temporar de trierea persoanele fara adapost (va-
gabonzi) («epemeHHbIli npuemHuK-pacnpedenumens»).* Aceasta institutie, ca si
alte institutii era sub controlul total al Ministerului de Interne, ceea ce insemna
ca aici persoanele puteau fi detinute un termen mai mare decit in izolatoarele de
arest preventiv subordonate Ministerului Justitiei. Persoanele detinute in izola-
torul de detentie din Cernokozovo, nu erau vagabonzi. Existau suspicii intemeia-
te ca persoanele respective au fost retinute in cadrul operatiunilor de epurare.
Dupa natura sa, izolatorul din Cernokozovo era un centru ilegal de detentie.

La sfirsitul anului 2000, din Cernokozovo fostii detinuti au depus multe plingeri
privind aplicarea fata de ei a torturii si tratamentului degradant. Sub presiunea
comunitatii internationale®, autoritatile rusesti au acordat izolatorului din Cer-

41 Organizatiile “Human Rights Watch” si “Memorial” au fost informate asupra multor "disparitii”, care au avut loc in campanile
de epurare desfagurate in a a doua jumatate a anului 2000 si la inceputul anului 2001. Operatiunile au fost atit de ample,
ncit Human Rights Watch nu reusea sa documenteze abuzurile de acest gen. Pentru informatii privind cei "disparuti” si
alte abuzuri comise pe parcursul operatiunilor de epurare, vedeti web site, “Conflictul armat din Republica Cecena: cronica
violentei”, http://www.memo.ru/hr/hotpoints/N-Caucas/hronics/index.htm (Martie 2001).

42  Ase vedea raportul Human Rights Watch "Raboiul murdar din Cecenia: disparitiile fortate, tortura si executiile rapide”, martie
2001

43 A se vedea raportul Human Rights Watch "Mai rau decit un razboi”, http://www.hrw.org/en/reports/2005/03/21/worse-war

44  Ordinul Ministerului Rus al Afacerilor Interne nr.1077 din 22 decembrie 1999, sursa www.memo.ru

45 CPT a publicat observatiile sale inregistrate in cadrul vizetelor sale efectuate in Caucazul de Nord, in perioada 26 februa-
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nokozovo statutul de izolator de detentie provizorie (1VS), fapt ce a condus la im-
bunatatirea conditiilor de detentie. Tnsa tortura si tratamentul degradant asupra
arestatilor a continuat, aceste practici fiind preluate de sectiile temporare ale
afacerilor interne (“BOBA” spemeHHblie omoesnbl BHymMmpeHHUX 0éen).

Doua sectii temporare ale afacerilor interne, in special din Urus-Martan si raionul
Oktiabrskii din Groznli, in scurt timp 2000-2002 au devenit renumite pentru uti-
lizarea fata de detinuti a celor mai crude metode de torturd si pentru disparitiile
de persoane. Sub presiunile organizatiilor pentru drepturile omului si a comuni-
tatii internationale, torturile au Tncetat, insa aceste practici au fost preluate in
alte izolatoare de detentie. Unul dintre acestea a fost instituit la baza militara din
Hankala, altul in cadrul biroului de urmarire penala nr. 2 din or. Groznli.

Izolatoarele ilegale de detentie au fost instituite la Thceputul operatiei contra-
teroriste, in locurile de dislocare a trupelor militare ruse si fortelor speciale ale
Ministerului de Interne, in care detinutii nu erau Tnregistrati. Cel mai temut era
izolatorul de la baza militara Hankala, unde multi dintre cei arestati erau tinuti
in gropi, masini sau vagoane. Cele mai importante canale TV rusesti transmiteau
reportaje ale jurnalistilor despre arestul membrilor gruparilor teroriste si despre
transportarea lor la baza militara din Hankala, desi conform Codului de procedu-
ra penald, toate persoanele retinute sau arestate urmau sa fie duse la Procuratu-
ra sau Serviciul Federal al Securitatii.

Si procuratura si administratia cecena, chiar si reprezentantul Presedintelui Rus
pentru drepturile omului stiau despre exitenta izolatorului ilegal de detentie la
baza militara din Hankala. Acesta continua sa functioneze si astazi.

Pe parcursul desfasurarii operatiunilor de epurare in anii 2000-2002, locurile pro-
vizorii de detentie erau numite centre de filtrare, si erau amplasate la periferiile
oraselor sau satelor. Doar ofiterii de militie care supravegheau operatiunile de
epurare, puteau institui lagare si centre de filtrare, acestea de obicei, erau situ-
ate in cladiri abandonate®. Zeci si sute de persoane erau aduse acolo de ofiterii
de militie, militari, si ai securitatii pentru perchezitionare. Oficial, scopul acestor
centre de filtrare era retinerea membrilor gruparilor teroriste. Dupa identifica-
re si interogare persoanele nevinovate urmau sa fie eliberate, iar cele vinovate
transferate in alte penitenciare. Numarul persoanelor arestate in 2000-2003, era
atit de mare, incit fizic nu Tncapeau in izolatoarele de detentie provizorie si rami-
neau in centrele de filtrare unde erau supuse mutilatiilor, electrocutati.

rie-4 martie 2000, in care a salutat imbunatatirea conditiilor de detentie, insa tratamentele inumane din Cernokozovo au
continuat si in urma schimbarii cadrelor. Comitetul a adresat Guvernuui rus apelul de a investiga toate pliigerile privind
tratamentele inumane si arestérile ilegale printr-o ancheta independent, dupa cum prevede Conventia Europeana cu privire
la prevenirea torturii. Pentru alte detalii a se vedea declaratia din 4 martie 2000 de Mr. Zdenek HBJEK (seful delegatiei) Re-
prezentantul Ministerului de Justitie, Mr Yurii KALININ, de asemenea, o gasiti pe adresa http://www.cpt.coe.int/documents/
rus/2000-04-03-eng.htm. Pe parcursul acestei vizite CPT-ului i s-a permis sa viziteze urmatoarelor centre de detentie — nr.
1 din Groznii, nr. 2 din Chernokozovo, si cel din Chervlyonnaya, Naurskii Unitatea Departamentului Afacerilor Interne, din
Shali Unitatea Departmentului Afacerilor Interne, Unitatea Temporara a Afacerilor Interne din regiunea Groznii Selski (Tolstoi
Yurt), Fostul centru de detentie Goryacheistochnenskoie (Tolstoy Yurt). Luptele din Groznii au facut imposibila vizitarea altor
centre de detentie din alte orage.

46 De exemplu, in orasul Argun, drept loc de detentie servea un autocamion abandonat, in oraselul Starii-Ataghi — o cladire a
unei ferme avicole, in oraselul Ciri-Yurt — o0 uzina abandonata;



Nici unul dintre aceste centre de filtrare temporare nu functiona legal.*” Doar
unul era utilizat permanent. Unul dintre centre, numit de militari “Titanik”, era
amplasat intre doua orase Aleroi si Tentoroi. Din aceste izolatoare ilegale de de-
tentie persoanele la fel dispareau.

La sfirsitul anului 2003 operatiunile de epurare in Cecenia s-au redus semnifica-
tiv, majoritatea centrelor de filtrare au fost inchise. Persoanele sechestrate sau
arestate erau mai rar transportate la baza Hankala. Tn locul centrelor inchise au
aparut altele noi. Persoanele erau detinute in izolatoare ilegale instituite in lo-
curile de dislocare a structurilor de fort3 cecene pro-rusesti. in ordselul Tentroi,
in care locuieste familia Presedintelui Cecen Ramzan Kadirov, functioneaza un
centru de detentie supravegheat de Ramzan Kadirov®. Aici sunt detinute per-
soane suspectate de legdturi cu insurgentii ceceni, care se ascundeau in munti.
Populatia cecena are mare frica de acest ordsel privat si centrele sale de detentie.
Astazi inchisoarea lui Kadirov are aceeasi faima ca si cindva centrul de filtrare de
la baza militara Hankala. Chiar si delegatiei Comitetului European pentru Preve-
nirea Torturii (CPC) nu i s-a permis sa viziteze izolatorul de detentie Tentroi, pinad
nu au fost transferati toti detinutii Tn alte centre de detentie.

d. Investigatii asupra disparitiilor si privarii arbitrare de
libertate a persoanelor

Autoritatile ruse aveau obligatia de a investiga fiecare caz de disparitie. Procu-
ratura civild a initiat 34 de anchete pina in 2000, insa nici una din persoanele
disparute nu a fost gasita prin eforturi oficiale, si nici o persoana nu a fost acuzata
de implicarea in disparitia de persoane®.

Autoritatile nu au angajat toate resursele necesare pentru investigatii si nu au
insarcinat agentiile respective sd le efectueze. Bineinteles, investigatiile erau
sortite esecului deoarece erau repartizate procuraturii civile, care nu detinea
jurisdictia asupra militarilor®. Procuratura militara deseori refuza sa colaboreze
pentru a face posibild interogarea unui militar. Pina astdzi nu exista o autoritate

47  Termenul "centru de filtrare” («gpunsmpayuorHsIt nyHKm») era utilizat de fortele militare federale din Cecenia, precum si de
procurori in scrisorile adresate victimelor, desi legislatia nationala in vigoare nu opereaza cu acest termen si nici nu se defi-
neste acesta. ONG “Memorial” a raportat ca in anul 2005 au primit o copie a "Instructiunii privind pregatirea militarilor si forte-
lor Ministerului de Interne” din 10 septembrie 2002, nr. 870. Instructiunea nu a fost publicata niciodata avind inscriptia”’pentru
uz intern”. n ea se descrie modul de creare a centrelor provizorii de detentie in cadrul operatiunilor speciale. ONG a publicat
acest document, indignarea societatii a determinat Ministerul sa modifice instructiunea si sa excluda termenul "centre provi-
zorii de detentie”. “Memorial” a considerat ca termenul a fost utilizat si in alte documente secrete ale Ministerului de Interne
si SFS. Sursa din www.memo.ru

48 in raportul s&u privind secretul detentiei din iunie 2007, Dick Marty se refera la vizita CPT-ului in Tentroi, orasul natal al pre-
sedintelui Cecen Ramzan Kadirov. A se vedea doc. 11302 rev. din 11 lunie 2007 cu titlul "Secretele detentiilor si transferurilor
ilegale a detinutilor in care s-au implicat statele membre ale Consiliului Europei; al doilea raport”

49 Ase vedea "Raportul de activitate a reprezentantului special al presedintelui Federatiei Ruse pentru Garantarea Drepturilor
si Libertatilor persoanelor si cetatenilor din Republica Cecena pentru anul 2000,” Moscova, decembrie 2000.

50 Potrivit articolului 126 al Codului Penal se prevede pedeapsa pentru rapiri de persoane. Unicul caz este cel a lui lurii Bu-
danov, procesul se deruleaza si la moment pentru rapirea din martie 2000 si uciderea Kheda Kungaeva. in comparatie cu
alte cazuri, autoritatile federale au recunoscut si au investigat rapirea si uciderea acesteia imediat ce crima a avut loc. sursa
Www.memo.ru

51 Procuratura militara este responsabila pentru investigarea crimelor comise de acei care-si satisfaceau serviciul militar in
fortele armate ale Ministerului Apararii, de asemenea si a celor din Ministerul Afacerilor Interne si fortele spetnaz. Crimele
comise de alt personal al Ministerului Afacerilor Interne erau in jurisdictia procuraturilor civile.
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care ar dori sa oblige procuratura militara sa colaboreze sau sa ia parte la astfel
de investigatii. Procuratura civila dispune de putine cadre, din aceste conside-
rente investigatiile erau tergiversate, iar in unele cazuri, Thainte de suspendarea
anchetei, nu se efectuau cele mai importante masuri, asa ca interogarea marto-
rilor existenti®2. Pe lingd aceasta, rudele persoanelor disparute s-au confruntat cu
bariere serioase pentru a avea acces la procuratura militara — si fata de necazurile
lor cu atitudine neglijenta a ofiterilor procuraturii. Tergiversarile nejustificate Tn
desfasurarea anchetelor puneau in pericol viata si sanatatea celor disparuti.>

Cea mai grava lacuna Tn procesul investigatiilor era lipsa de colaborare dintre
procuratura civila si cea militara. Procuratura militara si oficialii militari blocau in-
vestigatiile refuzind solicitarile anchetatorilor din procuratura civila. Atunci cind
dosarele penale erau transmise procuraturii militare, ea deseori le restituia pro-
curaturii civile sub motivul “implicarea militarilor nu a fost coordonata”. Rudele
persoanelor disparute, in interviurile acordate organizatiilor pentru drepturile
omului, au declarat ca procurorii civili acceptau neputinciosi aceasta situatie de-
oarece jurisdictia lor nu se extinde asupra actiunilor personalului militar.>

e. O sinteza a hotaririlor Curtii Europene asupra cauzelor
cecene

n perioada februarie 2005 (cind au fost publicate primele trei hot&riri privind Ce-
cenia) si aprilie 2009 Curtea Europeana a emis 100 de hotariri in cazurile depuse
din 2000 pina Tn 2007. Majoritatea dosarelor aveau legdtura cu cel de-al doilea
conflict armat 1999-2009 si au fost examinate de Prima Sectiune a Curtii in regim
prioritar.

Citeva dosare confirma uciderea Tn masa a cetatenilor (persoane civile) in locali-
tatea Staropromislovski din Groznii in ianuarie 2000,>* in Novie Aldi in februarie
2000°¢ si disparitiile din orasul Novie Atagi in iunie 2002°’. Aproape doua treimi
din reclamanti erau femei: sotiile, surorile si fiicele celor ucisi si disparuti. in 79

52 Investigatiile din Cecenia erau de obicei efectuate de procurori temporari dislocati in Cecenia din alte regiuni ale Rusiei.
Frecventele modificari din staful procuraturii in Cecenia, produceau un efect negativ asupra calitatii investigatiilor efectuate,
multe dintre care au fost distruse.

53  Potrivit articolului 109 al Codului de Procedura Penala al RSFSR, procurorii aveau obligatia sa inceapa ancheta penala in
timp de trei zile — dupa primirea sesizarii, daca exista "temeiuri suficiente” de a crede céa informatia este veridica. in conformi-
tate cu articolul 108 al aceluiagi Cod, informatia privind infractiunea poate fi gasita si in articolele din ziare, scrisorile victimei
sau rapoartele ONG-urilor.

54 A. Maliuk, anchetatorul care investiga cazul de "disparitie” a lui Akhdan Tamaey, a explicat la 2 martie 2001 tatalui acestuia
ca ancheta nu progreseaza pe motiv ca el, fiind un anchetator civil, nu detine jurisdictia in privinta procuraturii militare. El a
zis ca in realitate, procuratura militara este competenta sa examineze "disparitia” lui Tamaeyv, insa el nu are imputernicirea sa
transmita acest caz catre procuratura militara, pentru mai multe detalii a se vedea Human Rights Watch interviul cu Ovkhad
Tamaeyv, Nazran, 3 martie 2001 pe www.hrw.org. De asemenea, Lecha Aziev a explicat organizatiei Human Rights Watch
ca anchetatorul pe cazul fiului sau este neputincios deoarece el nu are acces catre baza militara din Hankala, a se vedea
Human Rights Watch interviul cu Lecha Aziev, Nazran, 2 martie 2001 at www.hrw.org.

55 Goncharuk v Russia (App. Nr. 58643/00), hotarirea din 4 octombrie 2007, Goygova v. Russia (App. Nr.74240/01), hotarirea
din 4 octombrie 2007, Khashiyev and Akayeva v Russia (2005) 42 E.H.R.R. 20, Makhauri v Russia (App. No.58701/00),
hotarirea din 4 octombrie 2007, Medov v Russia (App. Nr.1573/02), hotarirea din 8 noiembrie 2007 si Tangiyeva v Russia
(App. Nr.57935/00), hotéarirea din 29 noiembrie 2007. A se vedea de asemenea: HumanRightsWatch, omorul persoanelor
civile din regiunea Staropromislovskii Groznii.

56 Musayeva si altii v. Rusia (2007) 47 E.H.R.R. 25 (trei cereri comasate). A se vedea de asemenea: Human Rights Watch, 5
februarie: o zi de ucideri in masa in Novie Aldi, (iunie 2000) si "operatiune de epurare”, Localitatea Novie Aldy, 5 februarie
2000 Crime intentionate impotriva persoanelor civile, Memorial, iulie 2000

57 Imakayeva v Russia (2006) 47 E.H.R.R. 4 si Utsayeva si altii v Russia (App. N0.29133/03), hotéarirea din 29 mai 2008



de cauze, reclamantii erau reprezentati de organizatii neguvernamentale, dintre
care cele mai active au fost ,Stichting Russian Justice Initiative”,*® ,Memorial” in
cooperare cu Centrul European de Aparare a Drepturilor Omului din Londra®®.

Cazurile examinate de Curte vizau dreptul la viata (art.2): disparitii, executii extra
judiciare, bombardamente aeriene, crime soldate cu moarte victimelor; torturi
si tratamente inumane si degradante (art.3): rele tratamente si tortura;® dreptul
la libertatea si securitatea persoanei (art.5): detentii neinregistrate care nu erau
savirsite de autoritati.®!

ntr-un numar impunétor de cazuri se face referire la doud centre specifice de
detentie. Tn peste 35 de cauze existau dovezi certe cd persoanele au fost deti-
nute la baza militara federald din Hankala®2. Tn cauzele Ahmadova, Sadulaeva si
Luluiev, cadavrele persoanelor disparute au fost descoperite intr-o groapa comu-
na in apropierea de baza Hankala. Unele persoane erau detinute intr-un “centru
neoficial de detentie preventivd” din Cernokozovo®. in cazul Bitieva, Curtea a
fost indeosebi ingrijoratd de absenta unui statut oficial a centrului de detentie
din Cernokozovo®.

Tn citeva cauze, au fost aduse probe video, prin care se demonstra ci persoanele
se aflau in detentie existind cel putin citeva indicatii®>. in cazul Bazorkina, recla-
mantul a prezentat drept proba un videofilm produs de un reporter al NTV si
CNN, prin care se demonstreaza ca feciorul ei se afla in captivitate la militari, de
asemenea, a fost inregistrat momentul cind colonelul Alexandru Baranov vocife-
ra: “Duceti-I de aici, terminati cu el acolo, rahat,- acesta este un ordin. Luati-I de
aici, drdcie. Haideti, luati-I de aici, ucideti-l, impuscati-l, drdcie...”®.

58 Ase vedea www.srji.org

59 Ase vedea in continuare www.londonmet.ac.uk/ehrac si Memorial/EHRAC in Rusia http://ehracmos.memo.ru/

60 Chitayev si Chitayev (2007) para 47 si Musayev si altii v Russia (App. Nos 57941/00, 58699/00 and 60403/00), hotarirea din
26 iulie 2007.

61 Curtea a reiterat principiul enuntat pentru prima data in cauzele turcesti conform caruia nerecunoasterea detentiei este
"0 negare totala” a art.5 si constituie o "violare foarte grava” a prevederilor Conventiei, a se vedea e.g. Cicek v Turkey
(25704/94), 27 februarie 2001, pe [164] si Luluyev si altii v. Russia (App. N0.69480/01), hotarirea din 9 noiembrie 2006
[122];

62 Akhiyadova v Russia (App. N0.32059/02), hotarirea din 3 iulie 2008, Akhmadova si Sadulayeva v. Russia (App. N0.40464/02),
hotarirea din 10 mai 2007, Atabayeva (App. N0.26064/04), Aziyevy (App. No.77626/01), Isigova si altii v. Russia (App.
No0.6844/02), hotarirea din 26 iunie 2008, Kaplanova (App. No.7653/02), Khamila Isayeva (App. No.6846/02), Luluyev (App.
N0.69480/01), Magomadov sl Magomadov (App. No.68004/01), Medov v Russia (App. No.1573/02), hotarirea din 8 noiem-
brie 2007, Musayeva v Russia (App. N0.12703/02), hotarirea din 3 iulie 2008, Musayev si altii (App. Nos 57941/00, 58699/00
$i 60403/00) si Ruslan Umarov v Russia (App. No.12712/02), hotarirea din 3 iulie 2008

63 Bazorkina v Russia (2006) 46 E.H.R.R. 15, Bitiyeva si X (App. No.57953/00 si 37392/03) si Medov (App. No.1573/02).
Caracteristicile centrelor de detentie din Cernokozovo, Human Rights Watch: bine ati venit in lad: detentii arbitrare, tortura
si estorcari din Cecenia, (octombrie 2000)

64 Curtea a statuat ”...este de neimaginat ca intr-un stat de drept o persoana sa fie privata de libertate intr-o institutie de deten-
tie, asupra careia, o perioada importanta de timp, nici o institutie competenta de Stat nu si-a exercitat autoritatea. Aceasta
situatie provoaca nepedepsirea pentru tot felul de abuzuri, fapt ce nu este deloc compatibil cu responsabilitatea autoritatilor
pe care o au asupra persoanelor reiesind din jurisdictia sa asupra acestora”. A se vedea par. 118, Bitiyeva and X v Russia
(App. N0.57953/00 si 37392/03)

65 Baysayeva (App. No.74237/01).

66 Bazorkina (2006) par. 68, Guvernul Rus a prezentat Curtii un raport de expertiza de la trei profesori militari, in care se sustine
ca nici un militar nu avea sa ia in consideratie ordinele lui Baranov deoarece cuvintele lui din punct de vedere oficial nu au
puterea unui ordin militar
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f. Implementarea hotaririlor Curtii Europene

Organizatiile non-guvernamentale, in special Demos®’, Stitching Russian Justice
Initiative si Centrul de Aparare a Drepturilor Omului (EHRAC) in colaborare cu
Memorial®®, au negociat cu Guvernul Rus si Comitetul de Ministri al Consiliului
Europei pentru a asigura executarea hotaririlor Curtii peste limitele masurilor in-
dividuale pentru a redresa drepturile reclamantilor. in implementarea masurilor
generale s-a confruntat cu indiferenta Guvernului Rus de a conlucra cu Comitetul
de Ministri al Consiliului Europei.

Guvernului Rus i se cerea sa investigheze disparitiile si omorurile, sa identifice si
sa acuze responsabilii care se faceau vinovati de aceste crime. Procuratura Ge-
nerald a facut publice datele statistice privind condamnarea unor persoane din
fortele armate rusesti pentru infractiuni comise Tmpotriva persoanelor civile din
Cecenia. Datele statistice vizau doar cauzele investigate de procuratura milita-
ra (in care fortele militare ruse isi recunosteau implicarea).®® Restul cauzelor, in
care nu s-a stabilit implicarea militarilor, majoritatea se refereau la disparitia de
persoane si erau investigate de procurorii civili. Majoritatea cauzelor nefinalizate
de catre procuratura publica, au fost suspendate si nu exista informatii cu privire
numarul responsabililor condamnati.

ONG "Memorial” si-a exprimat ingrijorarea in legatura cu faptul ca Guvernul nu a
furnizat date exacte privind numarul condamnarilor. Organizatia a calificat acest
fapt ca o nedorinta clara de a coopera cu Comitetul de Ministri si o incalcare
flagranta a obligatiilor din art. 46, care obliga Guvernul sa ia masuri individuale
si generale in vederea redresarii consecintelor violarii Conventiei, dupa cum a
statuat Curtea, si de a preveni savirsirea unor violari similare.

O deosebita ingrijorare trezeste reducerea termenului de prescriptie pentru atra-
gerea la raspundere penald a persoanelor vinovate de savirsirea crimele impotri-
va cecenilor, stabilit de Codul penal al Federatiei Ruse. Organizatiile non-guver-
namentale pentru drepturile omului au atentionat ca reducerea termenului pina
la 15 ani comport un potential de risc ca infractorii crimelor denuntate n fata
Curtii Europene vor evita raspunderea. Avind in vedere crimele grave comise de
militarii rusi si fortele de securitate din Republica Cecend, societatea civila cere
ca termenul sa fie revizuit, astfel incit sa fie garantata investigarea efectiva a ca-
zurilor si condamnarea celor vinovati.

67 Ase vedea interviul privind activitatea sa http://www.demos-center.ru/projects/649C353/7124570

68 Pentru a afla mai multa informatie despre activitatea acestui ONG privind executarea hotéririlor a se vedea http://www.
londonmet.ac.uk/research-units/hrsj/affiliated-centres/ehrac/ehrac-litigation/enforcement-of-other-echr-judgments.cfm

69  Centrul pentru Drepturile Omului Memorial in raportul sau din 2003 "Justitie Eronata” a statuat ca: ”...Guvernul afirma cé la
data depunerii observatiilor sale 105 de cazuri penale care vizau 139 de invinuiti se afla deja in procedura instantelor de ju-
decata militare. in 2003 aceste date statistice aratau astfel 58 si respectiv 74 (informatia furnizata de Vice Procurorul General
DI. Serghei Fridinski deputatului din Duma de Stat dl. Serghei Kovaleov). Respectiv, s-a dovedit ca doar 47 de dosare penale
noi referitor 165 de inculpati fusesera investigate in ultimii 5 ani. Dintre acelea, doar 11 dosare se refereau la infractiuni de
omor (12 cauze au fost finisate in 2003 si 23 in 2008). Nu exista date statistice referitoare la disparitii. A se vedea raportul in
ntregime http://www.memo.ru/hr/hotpoints/chechen/d-d0603/eng/index.htm;

70 Ase vedea capitolul 3 "Sentintele ofiterilor de politie care au comis crime impotriva locuitorilor Republicii Cecene” Raportul
din 2003 “Justitie Eronata” de Memorial



Refuzul de a face publice documentele dosarelor penale nationale este justificat
de Guvernul Rus prin prevederea art. 161 al Codului de procedura penala al Fe-
deratiei Ruse. Curtea Europeana a apreciat ca acest articol contravine obligatiilor
prevazute de art. 38 al Conventiei. In citeva cauze Curtea a statuat’ cd "prevede-
rile art. 161 al Codului de procedura penala...nu interzice dezvaluirea documen-
telor din dosarele nefinilizate, dar mai degraba stabileste o procedura si limite
pentru o astfel de dezvaluire”.

n pofida pozitiei clare a Curtii referitoare la aplicarea art. 161, Guvernul Rus sus-
tine ca refuzul lor este fondat, argumentind, indeosebi in cauzele in care dezvalu-
irea este prevenita de art. 161, ca Guvernul va furniza Curtii “informatia din dosa-
rele de investigatii care este suficienta pentru a examina cererile reclamantilor”.
Curtea Tnsa a reamintit ca, in multe cauze a statuat ca nu Guvernul pirit decide
este sau nu relevant pentru caz un oarecare document solicitat de Curte: este
obligatoriu de a se conforma cerintelor Curtii.

n ceea ce priveste dreptul de acces al victimelor la materialele dosarelor din pro-
cedura penald, Guvernul Rus a invocate art.42 al Codului de procedura penala,
afirmind ca nivelul de protectie acordat de aceasta prevedere satisface cerintele
Conventiei. Insd anume art. 42 (2)(12) limiteaza accesul victimelor la materialele
dosarului penal nefinalizat sau suspendat. Potrivit interpretarii date in una din
cauzele nationale, aceasta prevedere acorda anchetatorului dreptul nelimitat de
a admite sau de a refuza accesul victimei la materialele dosarului.”

Ambele interpretari contrazic obligatiile procedurale ale Guvernului impuse de
art. 2, 3 si 13 ale ConventieiOrganizasiile neguvernamentale au solicitat Guver-
nului sa revizuiasca articole 42 si 161 ale Codului de procedura penala, pentru a
asigura dreptul reclamantilor de a sesiza Curtea Europena printr-o cerere indivi-
duala si de dreptul lor la o redresare efectiva in fata autoritatilor nationale.

Este foarte important ca politia si justitia sa aiba acces la hotaririle Curtii Euro-
pene traduse in rusa. Hotaririlor Curtii impotriva Federatiei Ruse trebuie sa fie
facute accesibile si sa fie utilizate in cadrul seminarelor juridice.”

Intr-o recentd Rezolutie interimard referitoare la Federatia Rusd, Comitetul de
Ministri al Consiliului Europei’ a stabilit responsabilitatea primordiala a statului
pentru implementarea drepturilor statuate de Conventie, inclusiv obligatia de a
asigura eficienta remediilor nationale in cazurile de violare a Conventiei. In spe-
cial s-a subliniat ca asigurarea unor astfel de remedii nu suporta aminare in vio-

71 Ase vedea printre altele Khashiyev si Akayeva v. Rusia citat mai sus, § 46; Imakayeva v Russia, No. 7615/02, 9.11.06, para.
123; Magomadov si Magomadov v. Russia (dec.), no. 58752/00, 24 Noiembrie 2005

72  Ase vedea decizia instantei de Judecata din regiunea Urus-Martan Republica Cecend privind cererea Dnei. Raisa Bersun-
kayeva din 1 august 2005. Cind Bersunkayeva a depus la anchetator o cerere de intentare a dosarului penal, in care ea figu-
ra n calitate de victima, dumneaei i s-a refuzat accesul la materialele dosarului. Acest refuz a fost confirmat la 11 noiembrie
2005 de instansa aceleiasi regiuni si la 7 decembrie 2005 s-a facut apel la Curtea Suprema de Justitie a Republicii Cecene

73  Traducerea hotaririlor a fost publicata in "Buletinul Curtii Europene pentru Drepturile Omului”. Este de notat faptul cr aceasta
publicatie nu este accesibila gratuit pe internet si de aceea Guvernul poate doar recomanda instantelor inferioare si procu-
rorilor sa se subscrie;

74 Ase vedea Rezolutia Interimarr a CM CM/ResDH(2009)43
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larile repetate, pentru a ameliora capacitatea de remediere a sistemului judiciar
national in cadrul implementarii unor reforme ample si dificile.

ll. CONCLUZII

Regiunea Caucazului de Nord, care include Republica Cecena, Ingusetia, Kabar-
dino-Balkaria, Daghestan si Osetia de Nord, este macinata de timp indelungat de
instabilitate. Din punct de vedere geografic si istoric aici s-a creat un mozaic de
grupuri etnice si o societate bazatd pe clanuri, care este o sursa de o tensiune
continud. ONG internationale si nationale, in rapoartele lor, au sesizat multiple
violari ale drepturilor omului, cele mai grave fiind utilizarea sistematica a torturii
si intimidarii victimelor, disparitia si rapirile de persoane, arestarile arbitrare.

Pe parcursul ultimului an (2009) in regiunea Caucazului de Nord s-au produs
schimbéri pozitive ih domeniul respectarii drepturilor omului. Tn special in Re-
publica Cecena s-a atestat o considerabila descrestere a celor mai grave violari
ale drepturilor omului, insa disparitiile de persoane o problema fundamental ca-
uzata de neaplicarea indelungata a pedepselor. Mai mult ca atit s-a modificat
caracterul violarilor drepturilor omului.

La 16 aprilie 2009 la solicitarea Presedintelui Medvedev, Comitetul National An-
titerorist a incheiat operatia impotriva sepratistilor rebeli din sudul Republicii
Cecenia. Actiunea a avut drept scop “crearea conditiilor de normalizare conti-
nuad a situatiei” si a fost salutata de Presedintele Ceceniei Ramzan Kadirov, care
devenise cea mai influenta persoana in Caucazul de Nord. Actiunea presupunea
incetarea verificarilor identitatii persoanelor si restrictiilor de circulatie pe teri-
toriul Ceceniei”

Organizatiile pentru drepturile omului au salutat decizia Guvernului Rus, Tnsa au
atentionat ca pentru normalizarea situatiei in Cecenia este necesar sa fie trase la
raspundere persoanele din structurile de forta care au comis violari ale dreptu-
rilor omului in ultimii 10 ani.”® Pina in prezent,”” Curtea Europeana pentru Drep-
turile Omului s-a pronuntat asupra a mau mult de 100 de cauze vizind violarea
drepturilor omului pe parcursul conflictului din Cecenia. Tn majoritatea cauzelor,
Guvernul Rus a fost declarat responsabil pentru uciderea, torturarea si disparitia
de persoane in Cecenia, pentru neinvestigarea crimelor si lipsa de cooperare cu
Curtea Europeana.

75 Vezi http://news.ntv.ru/156961/; http://news.bbc.co.uk/1/hi/world/europe/8001495.stm
http://www.guardian.co.uk/world/2009/apr/16/russia-chechnya-anti-terrorism

76  http://www.amnesty.org/en/news-and-updates/news/no-progress-chechnya-without-accountability-20090417

77 La 23 aprilie 2009 Curtea a emis a 100-a hotarire impotriva Rusiei vis-a-vis de violarea drepturilor omului in Cecenia, a se
vedea http://www.memo.ru/2009/04/23/2304092.htm ;
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1. Excurs istoric si geografic

n timpul Uniunii Sovietice, regiunea veche “Samachablo” a fost numitd ”Regiu-
nea Autonoma a Osetiei de Sud”, cu centrul administrativ - orasul Tskinvali, fiind
creata artificial din urmatoarele patru districte: Java (nord), Tskhinvali (centru),
Znauri (vest) si Akhalgori (est).

Osetia de Sud este amplasata de-a lungul frontierei de nord a Georgiei in Muntii
Caucazieni, tnvecinata cu Osetia de Nord, o republica a Federatiei Ruse. La sud,
est si vest regiunea este inconjurata de teritoriile incontestabile ale Georgiei. An-
terior conflictului din august 2008, populatia Osetiei de Sud consta din osetini si
georgieni si numara aproximativ 70000 de locuitori, dintre care etnici georgieni
constituiau de la 20 pina la 30 de procente. Capitala Osetiei de Sud — Tskhinvali
avea aproximativ 30000 de locuitori. Un numar de orase din Osetia de Sud erau
populate preponderent de georgieni, indeosebi in trei vai: Didi Liakhvi (imediat
la nord de Tskhinvali, care include Kekhvi, Kurta, Zemo Achabeti, Kvemo Achabeti
si Tamarasheni); Patara Liakhvi (in nord-est de Tskhinvali, care include si Eredvi,
Vanati, Beloti, Prisi, Satskheneti, Atsriskhevi, Argvitsi, Berula si Disevi) si Froni (la
vest de Tskhinvali si care include Avnevi, Nuli si Tighva). O mare parte a regiu-
nii Akhalgori de asemenea fusese populata majoritar de etnici georgieni. Istoric,
osetinii sunt emigranti, care s-au stabilit pe teritoriul Georgiei citeva secole in
urma.!

Republica Democratica Georgia a devenit un stat independent in 1918 si si-a
mentinut independenta pind la ocuparea sa de citre Armata Rosie in 1921. in
1922 ea a fost inclusa fortat Tn componenta Uniunii Sovietice ca Republica formal
suverana Sovietica Socialista Georgia.

Conform Constitutiei Republicii Sovietice Socialiste Georgia din 1922, pe parcur-
sul perioadei sovietice, Osetia de Sud a fost o regiune autonoma a Republicii
Sovietice Socialiste Georgia. Potrivit Constitutiei din 1922 Republica Autonoma
Abhazia a avut statutul de o entitate unionala in cadrul federatiei.

2. Samachablo (Osetia de Sud): 1990-1992

n fosta Uniune Sovietici, Osetia de Sud intotdeauna a avut cea mai inalt3 rat3
de casatorii interetnice, peste 50% de familii mixte dintre descendentii georgieni-
osetini. Istoric, osetinii si georgienii locuiau pasnic impreunad si osetinii faceau
parte din statul multi etnic Georgian.

La 10 noiembrie 1989, Consiliul Public Raional al Regiunii Autonome Osetia de
Sud oficial a solicitat Consiliului Suprem al Georgiei sa atribuie regiunii statutul
de "republica autonoma”. Dupa refuzul Consiliului Suprem al Georgiei din 28 no-
iembrie 1990, Consiliul Public Raional al Regiunii Autonome Osetia de Sud a mo-

1 Human Rights Watch. in flacari; Violarea dreptului umanitar si victimele civile in conflictul din Osetia de Sud, 23 ianuarie
2009, accesibil pe - http://www.hrw.org/en/reports/2009/01/22/flames-0;
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dificat denumirea Regiunii in “Republica Sovietica Osetia de Sud” si au fixat data
alegerilor in Consiliul Suprem pentru 9 decembrie 1990. Desi 71% din populatia
locald au participat la alegeri, acestea au fost boicotate de catre toti reprezentan-
tii etniei georgiene din Osetia de Sud.

La 11 decembrie 1990, Consiliul Suprem al Georgiei a declarat nule alegerile din
9 decembrie 1990 (punct de vedere reflectat si sustinut de comunitatea interna-
tionald), au lichidat Regiunea Autonoma a Osetiei de Sud si Consiul sdu Raional
Public.

Dupa aceste evenimente au izbucnit conflicte violente. Trupele sovietice rusesti
au fost trimise Tn regiune pentru “mentinerea ordinii”. Consiliul Suprem al Geor-
giei a obiectat Tmpotriva implicarii Moscovei in treburile interne ale Georgiei si a
solicitat retragerea trupelor sovietice rusesti. Moscova a ignorat cererea Georgiei
sila 7 ianuarie 1991 Presedintele Gorbaciov a emis un decret, prin care a ordo-
nat tuturor detasamentelor militare, cu exceptia trupelor URSS, sa se retragd din
Osetia de Sud. Consiliul Suprem al Georgiei a calificat acest decret drept “o gra-
va implicare in treburile interne ale Georgiei si agresiune asupra integritatii sale
teritoriale”.? Pe parcursul anului 1991 Georgia si-a declarat independenta. La 9
aprilie peste 1000 de locuitori au fost ucisi Tn luptele din Osetia de Sud, aproxi-
mativ 23000 de etnici georgieni au fost siliti sa se refugieze din Osetia de Sud si
sa se stabileascd in alte regiuni ale Georgiei®. In timpul acestui conflict separatistii
Osetiei de Sud au primit armament si asistenta militara directa de la Federatia
Rusa.

La 24 iunie 1992, formal ostilitatile au luat sfirsit ca urmare a Acordului privind
principiile de reglementare a conflictului georgian-osetin ("Acordul de la Soci”).
Conform Acordului de la Soci au fost create Fortele Unificate de Pacificare ("FUP”)
pentru a monitoriza incetarea focului in Osetia de Sud. FUP erau dominate de
pacificatorii rusi, care, Tn concordanta cu politica Federatiei Ruse, sustineau se-
paratistii etnici ai Osetiei de Sud, inclusiv invazia Rusiei in Georgia n august 2008.
Dupa cum s-a remarcat intr-un raport credibil, fortele pacificatoare rusesti “au
oferit georgienilor din Osetia de Sud o protectie neadecvata”*.

3. Abhazia: 1991 - 1994

Dupa destramarea Uniunii Sovietice in decembrie 1991, abhazienii, condusi de
Vladislav Ardzinba, au recurs la forta pentru a se separa de Georgia. Componenta
etnica a Abhaziei la acel moment era un impediment serios in realizarea acestui
scop. Conform recensamintului sovietic din 1989, populatia abhaza numara apro-
ximativ 525100 si consta din urmatoarele grupuri entice: 45,7% georgieni, 17,8%

2 Human Rights Watch, Macelul din Caucaz: Violarea dreptului umanitar si Drepturilor Omului in conflictul dintre Georgia si
Osetia de Sud, martie 1992, accesibila pe http://www.hrw.org/reports/pdfs/g/georgia/georgia.923/georgia923full.pdf

3 Human Rights Watch, “Rusia: Conflictul din Ingusetia si Osetia in regiunea Prigorodnii”, mai 1996, accesibil pe: http://hrw.
org/reports/1996/Russia.htm.

4 Human Rights Watch, Macelul din Caucaz: Violarea dreptului umanitar si Drepturilor Omului in conflictul dintre Georgia si
Osetia de Sud, martie 1992, accesibila pe http://www.hrw.org/reports/pdfs/g/georgia/georgia.923/georgia923full.pdf



abhazieni, 14,6% armeni, 14,2% rusi, 2,8% greci, 2,2% ucraineni si 0,1% bielorusi,
evrei si altii. Majoritatea populatiei abhaze de 4,5 milioane sustinea institutiile de
stat georgiene din Abhazia. Pentru a solutiona aceasta , problema”, separatistii
au creat institutii paralele, dominate de minoritatea abhaza, pregatindu-se sa
expulzeze etnici georgieni si alte grupuri entice loiale noului stat - Georgia. in ten-
dinta de a schimba componenta demografica abhazienii mizau pe sprijinul activ
al Rusiei. In regiune erau mai putin de 100000 de abhazieni. Deci, fird o sustinere
din exterior separatisti abhazi nu aveau sanse sa poata sa expulzeze 240000 de
georgieni, 0 majoritate covirsitoare si sa lichideze autoritatile de stat georgiene.

Consiliul Suprem a declarat suveranitatea Abhaziei la 23 iulie 1992. in prigonirea
locuitorilor de alte etnii separatistii abhazieni erau sustinuti de fortele rusesti sta-
tionate in bazele militare dislocate pe teritoriul Georgiei, in particular in regiunea
Gudauta, linga hotar cu Rusia. Stocurile de armament si proviziile necesare oferi-
te de militarii rusi au transformat conflictul intre grupurile entice intr-un conflict
armat de proportii.

Conform unui raport de incredere din 1995, pina la declansarea actiunilor mili-
tare, fortele abhaziene dispuneau de o cantitate relativ mica de armament, cu
exceptia armamentului de infanterie. Chiar daca ar fi dispus de citeva arme de
mare calibru, armamentul de infanterie mai tirziu in lupte a fost decisiv, la fel
existd multe indicii ca tot armamentul existent acolo a ajuns din sursele rusesti
sau sovietice’.

incepind cu 5 ianuarie 1993, fortele armate abhaziene si rusesti, atacind in co-
mun, au Tncercat fara success sa preia controlul cu forta de la garzile republi-
cane ale Georgiei asupra orasului Sukhumi. Fortele armate s-au confruntat cu
dificultati considerabile. Orasul avea o populatie etnic diversificata care numara
aproximativ 120000, dintre care 41,5% erau georgieni si doar 2,5% abhazieni. La
20 februarie 1993, Ministerul rus al Apararii a trimis bombardierul SU-25 pentru
a ataca orasul Sukhumi. Negind initial atacul aerian si invinuind Georgia de acest
atac, ministrul rus al apararii Pavel Graciov pina la urma a recunoscut, declarind
ca atacul “a fost o replica la bombardamentul de artilerie asupra regiunilor din
apropierea de Eshera, unde se afla un centru rusesc de informare si cercetare
in domeniul apararii, iar la nord de riul Gumitsa o baza militard”. Un alt incident
s-a produs la 19 martie 1993, cind fortele armate georgiene au doborit un bom-
bardier rusesc SU-27. Observatorii militari ai Natiunilor Unite au remarcat ca ”
avionul doborit era unul modern, iar actele gdsite asupra pilotului confirmau ca
era maior al fortelor aeriene rusesti”.

ntr-un raport independent se remarca urmatoarele: ,rolul fortelor militare ru-
sesti in conflict a devenit destul de pronuntat pe parcursul a sase luni ale anului
1993. Aceasta s-a intimplat tocmai atunci cind incalcarile drepturilor omului si
violarea regulilor de razboi puse pe seama armelor de mare calibru obtinute din

5 Human Rights Watch Arms Project, Human Rights Watch/Helsinki, “Georgia/Abhazia: violarea regulilor de razboi si rolul
Rusiei in conflict”, martie 1995, Vol. 7, No. 7, pp. 18, 37
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sursele rusesti, au devenit mult mai grave. De citeva ori militarii rusi s-au impli-
cat direct in actiuni militare, si se pare ca ei acordau Abhaziei suport logistic si
provizii”.®

Participarea rusilor la actiunile militare nu s-a limitat doar la bombardamentul
aerian. Tn acelasi raport se conchide ca: ,atacul aerian asupra orasului Sukhumi
a fost cel mai verificat caz al fortelor rusesti care sustineau Abhazia. Tns3 existau
si alte exemple, care demonstrau evident ca fortele militare rusesti au fost im-
plicate n logistica si aprovizionarea acestui conflict. Dupa debarcarea maritima,
in Tncercarea de a prelua controlul asupra orasului Sukhumi, e posibil ca fortele
rusesti furnizau soldatilor abhazieni un ajutor militar considerabil ... [in plus] cel
putin un anumit numar de arme de mare calibru, transport si combustibil au fost
furnizate de catre fortele militare rusesti”.

La 27 iulie 1993, dupa citeva luni de impas, Federatia Rusa a mijlocit incheierea
unui acord de Tncetare a focului, potrivit caruia armata georgiana Tsi retrage din
Sukhumi armamentul de mare calibru.

La 16 septembrie 1993, dupa ce Georgia si-a retras o mare parte din armamentul
militar, insurgentii abhazieni, cazacii si mercenarii din Caucazul de Nord, prin ac-
tiuni conjugate cu cele ale fortelor armate rusesti, au incalcat unilateral acordul
de Tncetare a focului si au reluat bombardamentul de artilerie si aerian asupra
populatiei civile.

Atacurile asupra etnicilor georgieni s-au incheiat la sfirsitul anului 1993, cind
aproape toti locuitorii de etnie georgiana, cu exceptia celor din regiunea Gali, au
fost stramutati din Abhazia.

Evenimentele au fost descrise succint in Raportul de stat din 1994 al Statelor
Unite privind exercitarea drepturilor omului: ,separatisii abhazieni au actionat
cu cruzime Tmpotriva populatiei civile georgiene, ucigind femei, copii si batrini,
capturind citiva ostatici si torturind persoane ... ei de asemenea au ucis un numar
mare de cetateni georgieni, care au ramas pe teritoriul ocupat de abhazieni. Se-
paratistii au initiat o guvernare bazata pe teroare indreptata impotriva populatiei
majoritare georgiene, desi si alte nationalitdti au avut de suferit ... Refugiatii din
Abhazia au facut declaratii extrem de credibile privind atrocitatile comise, inclu-
siv uciderea populatiei civile fara a se lua in seama virsta sau genul. Cadavrele,
recuperate de pe teritoriile ocupate de abhazieni, aveau semne de tortura”.’

Federatia Rusa a jucat un rol important in asigurarea victoriei fortelor militare
abhaziene. Raportul organizatiei ,Human Rights Watch” din 1995 relateaza:
,conflictul din Abhazia s-a intensificat dupa implicarea Rusiei, in mare parte
de partea Abhaziei, indeosebi pe parcursul etapei initiale a razboiului. Desi
Rusia a recunoscut integritatea teritoriala a Republicii Georgia, armamentul
rusesc a ajuns in miinile abhazienilor, avioanele rusilor au atins tintele civile

6 Human Rights Watch Arms Project, Human Rights Watch/Helsinki, “Georgia/Abhazia: violarea regulilor de razboi si rolul
Rusiei in conflict”, martie 1995, Vol. 7, Nr. 7, p. 37
7 Departamentul de stat al Natiunilor Unite, Exercitarea Drepturilor Omului in Georgia, 1993, 31.01.1994



de pe teritoriul controlat de Georgia, iar cele pilotate de aviatori abhazieni,
au facut posibil bombardamentul de artilerie asupra orasului Sukhumi con-
trolat de Georgia ...”®

Ca rezultat al acordului de incetare a focului din 24 martie 1994, Georgia trebuia
sa reziste unui sfert de million de refugiati din Abhazia. Peste 5 mii de persoane
civile au fost ucise, un numar similar au fost declarate disparute fara veste, exist-
ind suspiciunea ca nu mai sunt in viata.

4. Samachablo (Osetia de Sud) si Abhazia: 1994 - 2008

Suportind dupa destramarea URSS pierderi grele si expulzarea fortata a aproxi-
mativ 300000 de cetateni din Abhazia si Osetia de Sud, nedispunind de nici o al-
ternativa, la prima insistenta Georgia a acceptat cerinta Rusiei sa devinda membru
al CSI. La 24 iunie 1992 Georgia si insurgentii din Osetia de Sud au semnat Acordul
de la Soci. La 1 decembrie 1993 Georgia si insurgentii din Abhazia au semnat la
Geneva Memorandumul de intelegere reciproca si la 9 decembrie 1993 Georgia
a devenit oficial membru al CSI. Dupa aceasta ostilitatile au incetat.

La 14 mai 1994 separatistii abhazieni si guvernarea Georgiei au semnat la Mos-
cova Acordul de Tncetare a focului si demobilizarea fortelor militare. Acest Acord
a fost aprobat la 22 august 1994, printr-o decizie a Sefilor Statelor CSI, acordind
pacificatorilor rusi misiunea “de a facilita siguranta si revenirea refugiatilor din
zona de conflict la domiciliile lor permanente”.®

n loc s& influenteze separatistii abhazieni si osetini s permitd revenirea acasa
a persoanelor intern deplasate, Federatia Rusa a condus o politica de anexare a
ambelor regiuni. Federatia Rusa a acordat in mod unilateral cetdtenie la peste
90% de locuitori din Osetia de Sud si aproximativ 100,000 de locuitori din Ab-
hazia, exceptie facind etnicii georgieni din regiunea abhaziana — Gali, care au
refuzat sa accepte cetdtenia rusa, a exercitat asupra lor sa renunte la cetatenia
Georgiei. Timp indelungat Federatia Rusa a sustinut ca a fost in drept sa folo-
seasca forta pentru a-si proteja “cetatenii” de pe teritoriul Georgiei. Bineinteles,
Federatia Rusa a invocat acest argument drept justificare pentru invazia sa in
Georgia la 8 august 2008, afirmind ca ”“Federatia Rusa nu-si va lasa cetatenii sai
si pacificatorii din Osetia de Sud in voia sortii, ci va intreprinde toate masurile
necesare ca sa-i protejeze”.

Federatia Rusa a acordat sprijin financiar direct regimului separatist din Abhazia
si Osetia de Sud prin finantarea salariilor publice, a infrastructurii, serviciilor co-
munale si a serviciilor de transport, precum si a altor cheltuieli bugetare. Aceste
finantari contravin deciziei din 19 ianuarie 1996 a Consiliului sefilor statelor CSI
privind masurile de reglementare a conflictului din Abhazia, care interzice state-

8 Human Rights Watch Arms Project, Human Rights Watch/Helsinki, “Georgia/Abhazia: violarea regulilor de razboi si rolul
Rusiei in conflict”, martie 1995, Vol. 7, Nr. 7, p. 37

9 Decizia CSI privind utilizarea Fortelor Colective intru Mentinerea Pacii in Zona de Conflict Georgia-Abhazia, 22 August
1994.
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lor membre sa se implice economic, sd exporte sau sa efectueze alte operatiuni
cu autoritatile abhaziene.

Mai mult ca atit, pe parcursul a 15 ani, cu Tncurajarea Federatiei Ruse, cetatenii
rusi au facut investitii in Osetia de Sud si Abhazia, procurind in suburbiile orasului
Sukhumi si in alte localitati proprietati care apartin persoanelor intern deplasate
georgiene. De asemenea, companiile ruse au efectuat un sir de investitii impor-
tante si neautorizate in economia Osetiei de Sud, inclusiv in citeva mine pentru
extragerea otelului si a zincului.

Prin tentativele de a recunoaste independenta Republicii Osetia de Sud si acor-
darea de sustinere politica guvernarii separatiste din Osetia de Sud, Federatia
Rusa a subminat sistematic suveranitatea teritoriald a Georgiei. Una din incercari
a avut loc la 6 martie 1993, cind Consiliul Suprem al Osetiei de Sud, o subdivizi-
une politica a Federatiei Ruse, a recunoscut independenta “Republicii Osetia de
Nord”, iar la 22 martie 1993, Consiliul Suprem al Federatiei Ruse a inclus in ordi-
nea de zi chestiunea recunoasterii “Republicii Osetia de Nord”.

in pofida embargoului impus de Georgia si recunoscut de comunitatea inter-
nationald, Federatia Rusa a sporit substantial arsenalul militar al separatistilor.
Autocamioane cu arme de foc, munitii si echipament tehnic traversau cu regu-
laritate hotarul ruso-georgian prin tunelul Roki (care este controlat unilateral de
Federatia Rusa, Tn ciuda solicitarilor repetate ale Georgiei de a exercita un con-
trol comun asupra acestei regiuni). Armata a 58-a a Federatiei Ruse, care este
dislocata in Osetia de Nord, a transportat periodic din Osetia de Nord, o cantiate
impresionanta de echipament militar. Rusia si-a mentinut, baza militara Gudauta
din Abhazia, contrar deciziei Sumitului de la Istanbul din 1999, care obliga Rusia
sa lichideze baza pina in 2002. Aceasta baza este folosita pentru antrenarea si
echiparea fortelor separatiste abhaziene.

La 12 noiembrie 2006 separatistii din Osetia de Sud au desfasurat alegeri prezi-
dentiale, in care, cu o majoritate covirsitoare, a invins Eduard Kokoiti. Simultan,
in alegerile organizate paralel in orasele din Osetia de Sud controlate de georgi-
eni, Dmitrii Sanakoiev a cistigat alegerile prezidentiale cu peste 80% din voturi.
Cind a fost destituit de Kokoiti, Sanakoiev - fost separatist si prim-ministru din iu-
lie pina in decembrie 2001, a condus Uniunea de Salvare a Osetiei de Sud, obiec-
tivele principale ale carora era cooperarea multietnica si dezvoltarea economica
in regiune. Sanakoiev a creat guvernul in decembrie 2006 si la 10 mai 2007 a fost
numit de catre Presedintele Georgiei Mihail Saakasvili, Presedintele Administra-
tiei Provizorii a Osetiei de Sud. Ideea lui Sanakoiev, privind componenta multi-
etnica a Osetiei de Sud a generat disensiuni, nefiind acceptata de Kokoiti si a
provocat amenintari din partea separatistilor osetini. La 3 lulie 2008, Tmpotriva
lui Sanakoiev s-a produs o tentativa de asasinat in care el a supravetuit.°

10  Articolul “Trei raniti in Atacul asupra Escortei Georgiene in Osetia de Sud” Civil Georgia, 3 iulie 2008, accesibil pe: http://
www.civil.ge/eng/article.php?id=18674.



Prin Legea cu privire la crearea conditiilor favorabile pentru solutionarea pasnica
a conflictului de pe teritoriul fostei regiuni autonome Osetia de Sud, in mai 2007
Parlamentul Georgiei a instituit Administratia Provizorie. Jurisdictia Administra-
tiei Provizorii asupra intregului teritoriu al Osetiei de Sud, cu toate acestea, ea
n-a putut sa-si exercite puterea decit asupra zonelor populate preponderant de
etnici georgieni din 1992 controlate de guvernul georgian.

Tn iulie 2006 fortele militare georgiene au preluat controlul asupra regiunilor in-
vecinate Kodori Gorj din Abhazia de Sud. La 27 septembrie 2006, in pofida dez-
acordului rusilor si a separatistilor abhazieni, a fost instituita o guvernare multi
etnica si independenta, oferind populatiei georgiene locale posibilitatea de a lua
parte la alegeri, pentru prima datd in 13 ani de cind separatistii au ocupat aceasta
regiune.

La 29 mai 2008, Adunarea Natiunilor Unite a adoptat Rezolutia 62/249, prin care
si-a exprimat o profunda ingrijorare in legatura cu “schimbadrile demografice re-
zultate din conflictul din Abhazia, Georgia si regreta orice tentativa de modificare
a componentei demografice a Abhaziei, Georgiei stabilite pina la conflict”.

Reproducem un extras din Rezolutie sus citata: ,,Recunoaste dreptul de a se rein-
toarce al refugiatilor, persoanelor intern deplasate si al descendentilor acestora,
fara a tine seama de etnie abhaza sau georgiana; Accentueaza importanta prote-
jarii dreptului la proprietate al refugiatilor si al persoanelor intern deplasate din
Abhazia, Georgia, inclusiv al victimelor cazurilor denuntate de “epurare etnica”, si
face apel catre toate statele membre sa impiedice persoanele din jurisdictia lor
sa-si Tnsuseasca bunuri si sa procure proprietati de pe teritoriul abhaz, Georgian
prin violarea drepturilor persoanelor ce s-au intors; si Evidentiaza necesitatea
imperativa pentru elaborarea urgenta a unui plan pentru a asigura reintoarcerea
neintirziata si voluntara a tuturor refugiatilor si persoanelor intern deplasate din
Abhazia si Georgia.

De asemenea si-au exprimat ingrijorarea Secretarul General al NATO'?, Departa-
mentul de Stat al SUA?, Presedintele Uniunii Europene®3, Adunarea Parlamenta-

11 La 16 aprilie 2008 Secretarul General al NATO a emis o declaratie prin care si-a exprimat profunda ingrijorare vis-a-vis de
"actiunile pe care Rusia le-a intreprins intru stabilirea relatiilor juridice cu anumite regiuni ale Georgiei - Abhazia si Osetia de
Sud”. Alianta NATO, la intrunirea sa recenta de la Bucuresti, a reiterat suportul sdu pentru integritatea teritoriala, indepen-
densa si suveranitatea Georgiei. Actiunile Rusiei submineaza aceasta suveranitate. Eu indemn Federatia Rusa sa anuleze
aceste masuri, si fac apel catre autoritatile Georgiei sa continuie in a se abtine” Declaratia Secretarului General NATO in
privinta Abhaziei si Osetiei de Sud, Declaratia de Presa (2008)056, 16 aprilie 2008, accesibil pe: http://www.nato.int/docu/
pr/2008/p08-056e.html

12 in declaratia de presa a Departamentului de Stat a Statelor Unite din 18 aprilie 2008 se spune: "Noi suntem profound ingrijo-
rati de dispozitiile Presedintelui Rus din 16 Aprilie prin care s-a autorizat relatiile dintre guvernul Rus si regimele separatiste
din Abhazia si Osetia de Sud, fara aprobarea guvernului Georgian. Aceste actiuni pun sub semnul intrebarii integritatea
teritoriala a Georgiei si nu se potrivesc cu statutul de "mediator” in procesul de pacificare a Rusiei...Noi indemnam Rusia sa
actioneze conform declaratiilor sale de sustinere a principiilor de suveranitate si integritate teritoriala a Georgiei si sa anuleze
dispozitiile sale din 16 aprilie.” Declaratia de Presa, Sean McCormack, Washington, DC, 18 aprilie 2008, 2008/292,accesibil
pe: http://www.state.gov/r/palprs/ps/2008/apr/103732.htm

13 Presedintia Uniunii Europene, si-a exprimat profunda ingrijorare in privinta recentelor evolutii din zonele de Conflict Georgi-
an, mai ales in privinta ultimei decizii a Federatiei Ruse anuntata de Ministerul Rus al Afacerilor Externe din 16 Aprilie 2008,
prin care s-au stabilit, fara consimtamintul Guvernului Georgian, relatii oficiale cu institutiile autoritatilor de facto din Osetia
de Sud si Abhazia.” UE a reiterat "atasamentul sau ferm fata de suveranitatea si integritatea teritoriala a Georgiei in cadrul
hotarelor international recunoscute, la fel, reconfirmate prin rezolutia Consiliului de Securitate a ONU 1808 din 15 aprilie
2008” si a accentuat ca "deciziile Federatiei Ruse supun riscului implimentarea acestor principii.” UE cheama Federatia
Rusa "sa nu implimenteze aceste decizii.” Declaratia Presedintiei din numele Uniunii Europene in privinta Georgiei, Consiliul
Uniunii Europene, P/08/52, Brusel, 21 aprilie 2008, 8532/1/08 REV 1 (Presa 101), la: http://europa.eu/rapid/pressRelease-
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ra a Consiliului Europei'*, Presedintele Organizatiei pentru Securitate si Coopera-
re in Europa?®, si Parlamentul European?®,

La 3iulie 2008, cu o luna Tnainte de invazia Rusiei Tn Georgia, separatistii au comis
o tentativa de asasinat asupra lui Dimitri Sanakoiev, Presedintele Administratiei
Provizorii a Osetiei de Sud, detonind de la distanta o bomba. Cinci militieni din
escorta lui Sanakoiev au fost raniti. Sanakoiev - un fost militar si ministru al apara-
rii in guvernul separatist —a depus armele in 2006 pentru a promova idea reinte-
grarii pasnice a regiunii prin atribuirea acestuia a unui statut de autonomie larga.
Sanakoiev a fost ales presedinte Tn cadrul unor alegeri democratice, conducind in
jur de 50% din teritoriul regiunii.

La 15 iulie 2008, Federatia Rusa a declansat actiuni militare ample la hotarul de
nord al Georgiei. Ministrul Rus al Apararii a declarat ca au fost mobilizati peste
8000 de militari si utilizate 700 de unitati de artilerie grea, avind drept scop pre-
gatirea armatei pentru executarea fortata a operatiunilor de pacificare in regiu-
nile Georgiei — Abhazia si Osetia de Sud.

La 29 iulie 2008, militia separatista a declansat artileria grea bombardind orasele
controlate de Georgia. La 1 august 2008, la nord de orasul Tskhinvali, in apropi-
erea de enclava controlata de Guvern un autocamion cu sase ofiteri de politie
ai MAI al Georgiei, pe drumul lateral Eredvi-Kheiti, a fost aruncat in aer de un
explozibil detonat de la distanta.

La 3 august 2008, sursele mediatice ruse si-au anuntat mobilizarea totala a vo-
luntarilor din partea rusa a Caucazului de Nord, inclusiv promisiunea cazacilor de
a aduce in Georgia trupe de mercenari.

La 4 august 2008 separatistii au anuntat evacuarea populatiei civile din Tskh-
invali si din orasele regiunii controlate de ei. La 6 august 2008 televiziunea
Tskhinvali a anuntat ca aproximativ 150 de voluntari din Caucazul de Nord au
ajuns n Tskhinvali pentru a se aldtura grupérilor separatiste. In perioada 29
iulie pind la 7 august 2008 artileria grea a bombardat continuu. Tn seara zilei
de 6 august 2008, Tnainte de invadarea trupelor rusesti in Georgia, din orasele
Pranevi, Ubiati si Khetagurovo, separatistii au deschis focul cu proiectile de

sAction.do?reference=PESC/08/52&format=HTML&aged=0&language=EN&guiLanguage=fr

14 in privinta membrilor Adunarii Parlamentare, la 17 aprilie 2008 au adoptat o declaratie in privinta deciziei unilaterale a Fede-
ratiei Ruse privind legalizarea relatiilor cu regiunile Georgiei — Abhazia si Osetia de Sud, in care dumnealor exprima o profun-
da ingrijorare in privinta deciziei Federatiei Ruse de a stabili relatii oficiale bilaterale cu regiunile Georgiei — Abhazia si Osetia
de Sud, si a remarcat ca aceasta decizie destabilizatoare a subminat suveranitatea recunoscuta international a Georgiei si
considera ca vectorul politic referitor la integrarea unei parti din teritoriul Georgiei in Federatia Rusa a violat dreptul internati-
onal si grav a subminat eforturile Guvernului Georgiei spre o reunificare pasnica. Declararea deciziei unilaterale a Federatiei
Ruse privind oficializarea relatiilor cu regiunile Georgiei — Abhazia si Osetia de Sud, 17 aprilie 2008, Written Declaration No.
408, Doc. 11584, accesibil pe: http://assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc08/EDOC11584.htm

15 La 30 aprilie 2008, Presedintele Organizatiei pentru Securitate si Cooperare in Europa a statuat: "ultimile evenimente, inclu-
siv decizia Federatiei Ruse de a stabili relatii oficiale cu regiunile acaparate ale Georgiei ... si miscarea militard recenta, a
facut ca tensiunea in regiune sa se intensifice considerabil” A se vedea: Declaratia de presa, indemnul Presedinteluli OSCE
de a simplifica situatia din Georgia.

16 La 5 iunie 2008, Parlamentul European a adoptat rezolutia prin care a "indemnat Federatia Ruséa sa-si retraga imediat tru-
pele sale suplimentare din Abhazia” si sa ia in vedere ca "prezentul format de pacificare trebuia sa fie revazut de atunci de
cind fortele armate ruse si-au pierdut rolul sau de pacificatori neutri si impartiali”. Rezolutia "reda ingrijorarea sa profunda in
privinta escaladarii situatiei din Abhazia”, la fel si "profunda dezaprobare a notificarii Federatiei Ruse vis-a-vis de stabilirea
relatiilor oficiale cu institutiile din cadrul regimului separatist al ... Abhaziei”, Parlamentul European rezolutia 5 lunie 2008
privind situatia din Georgia.



mina asupra oraselor multietnice controlate de Georgia: Eredvi, Prisi, Avnevi,
Dvani si Nuli.

5. Epurarea etnica a populatiei georgiene datorate invaziei
ruse la 8 august 2008

Invazia rusa si ocuparea Georgiei, au fost insotite de epurari etnice fara prece-
dentin orasele din Osetia de Sud, in apropiere de regiunile Gori si Kareli, in Kodori
Gorge si Abhazia Superioara. Oficiul Tnregistrarii Civile al Ministerului de Justitie
al Georgiei la 3 septembrie 2008 atesta 125810 de persoane deplasate intern,
fortate sa paraseasca casele lor datorita atacurilor si bombardamentelor trupelor
rusesti, dupa care a urmat jefuirea caselor, devastarea bunurilor publice, agre-
sarea populatiei de etnie georgiana din Osetia de Sud, regiunile adiacente si din
Abhazia Superioara'’. Numarul persoanelor intern deplasate a crescut in urma
persecutiilor permanente asupra etnicilor georgieni din teritoriile controlate de
Rusia. Adaugind aproximativ 300,000 de persoane intern deplasate ca urmare
a conflictelor din 1990, numarul total al etnicilor georgieni goniti din casele lor
constituie aproximativ 10% din numarul total al populatiei georgiene. Aproape
42000 de locuitori ai regiunii Gali (Abhazia, Georgia) si citeva mii de georgieni
din Akhalgori se afla in pericol iminent de a fi supusi epurdrilor etnice. La Tnce-
putul lui august 2008, guvernarea centrala a Georgiei detinea controlul asupra
21 de orase populate de georgieni Th asa-numita zona de conflict Osetia de Sud.
Potrivit Departamentului de Statistica la 01.01.2008, numarul estimativ al po-
pulatiei din municipiile Tighva (valea Frone), Kurta (valea Didi Liakhvi) si Eredvi
(valea Patara Liakhvi) era de 14 500. La 03.09.2008 Oficiul inregistrarii Civile avea
inregistrati 13 260 de persoane intern deplasate din aceste municipii, ceea ce
fnseamna ca majoritatea absoluta a georgienilor a fost fortata sa-si abandoneze
casele. Conform datelor Departamentului de Statistica, la 1 ianuarie 2008 se nu-
marau aproximativ 1 900 de locuitori din municipiul Ajara (Abhazia Superioara),
nsa la 03.09.2009 Oficiul Inregistrérii Civile avea inregistrati 1 218 de persoane
intern deplasate.

Politica de epurare etnica promovata de militarii rusi in comun cu militia separa-
tista pune n pericol acum zeci de mii de etnici georgieni din regiunea Gali a Ab-
haziei, din oraselele situate in apropierea granitei cu regiunea Gori si Akhalgori,
regiuni care sunt detinute de catre Federatia Rusa. Aceastd politica consolidata
de politica de recunoastere de catre Federatia Rusa la 26 august 2008 a regimului
separatist, face acum imposibila reintoarcerea a etnicilor georgieni.

5.1. Samachablo (Osetia de Sud)

Trupele armatei rusesti si separatistii osetini au atacat intentionat populatia ci-
vila din oraselele Georgiei situate Tn vdile Didi Liakhivi, Patara Liakhivi si Frone

17  Ase vedea http://hrw.org/english/docs/2008/08/13/georgi19607.htm ;

65



66

din Osetia de Sud. ,Human Rights Watch”, ,,Amnesty International” si martorii
oculari au relatat despre distrugerea masiva a oraselelor georgiene din Osetia de
Sud si din regiunile invecinate. Politica de devastare a bunurilor si institutiilor pu-
blice a transformat orasele populate preponderent de etnicii georgieni, Tn orase
fantome?.

Imaginile foto executate prin satelit de catre UNOSAT demonstreaza clar distru-
gerile cauzate unor sate georgiene in jurul orasului Tskhinvali®®.

Executia barbatilor si femeilor de etnie georgiana, eliberarea unui ostatic din
Tskhinvali au fost relatate de organizatiile internationale, mass-media internati-
onala cit si martorii oculari. De asemenea, au fost facute cunoscute cazurile de
rapire a persoanelor. Una din victime, o georgiana avind 22 de ani, a fost rapita
de patru militari si tinuta in lagarul de ostatici din Tskhinvali. Taranii Tn virsta,
care fizic nu erau in stare sa-si caute addpost, au fost capturati si tinuti ca osta-
tici (mai tirziu au fost schimbati cu prizonierii de razboi). Casele care apartineau
etnicilor georgieni au fost jefuite si incendiate, urmare a politicii de epurare
etnica a georgienilor. Acest fapt a fost anuntat “cu aroganta” de catre liderul
separatist al Osetiei de Sud - Eduard Kakoiti, care a declarat ca scopul epurarilor
etnice este de a face imposibilda intoarcerea georgienilor din enclavele Osetiei
de Sud?®.

Dupa cum a observat ,,Human Rights Watch”: ,exagerarea intentionata de catre
guvrenul rus a numarului de persoane ucise in conflictul din Osetia de Sud, de
asemenea, a provocat acte de razbunare asupra ordselelor georgiene din Osetia
de Sud®. Presedintele Consiliului Suprem al Osetiei, Gasiev Z., a declarat despre
georgienii care locuiau Tn enclave: “Georgienii nu se vor mai intoarce aici — noi
am ars toate casele lor”.

5.2. Epurarea etnica a populatiei georgiene din afara
zonei de conflict Samachablo (Osetia de Sud)

Dupa ce militarii rusi si osetini au distrus ordselele georgiene din zona de conflict,
expulzind si ucigind populatia de etnie georgiana, ei s-au dezlantuit in ordselele
georgiene de la granita cu regiunile Gori si Kareli, aceste zone, indepartate de
zona de conflict, fiind considerate de ei “zona tampon”.

La 16 august 2008, detasamentele armatei ruse au intrat in regiunea Akhalgori,
care era o parte a Republicii Autonome Osetia de Sud Tn timpurile sovietice, cind
osetinii si georgienii convietuiau pasnic. Fortele de ocupatie rusesti au amenintat
populatia locala cu expulzari daca nu vor accepta cetatenia rusa si nu vor renunta
la cetatenia Georgiei. Ca rezultat, populatia de etnie georgiana a parasit regiu-

18 ase vedea: Photos, Human Rights Watch. http://www.hrw.org/photos/2008/georgia_galleries/

19 asevedea: http://unosat.web.cern.ch/unosat/

20 Interviul cu liderul separatist al Osetiei de Sud din publicatia Rusa “Komersant” din 15.08.08; No144, http://www.kommersant.
ru/doc.aspx?fromsearch=ef093ba1-b275-41da-8576-5d73596075da&docsid=1011783 si Interviul Speaker-ului parlamentu-
lui Osetiei de Sud Znaur Gasiev cu publicatia “Komsomolskaia Pravda” din 22.08.08. http://kp.ru/daily/24150/366813;

21 ase vedea http://www.guardian.co.uk/world/2008/aug/14/georgia.russial;



nea, multi dintre ei instalindu-se in taberele pentru persoanele intern deplasate
din Gori. Agresarea si discriminarea citorva locuitori de etnie georgiana ramasiin
regiunea Akghalgori continua.

5.3. Abhazia si Kodori Gorge

Aproximativ 42000 de locuitori de etnie georgiana din o regiune a Abhaziei,
Gali sunt agresati si amenintati cu expulzari. Au fost lipsiti, de dreptul la edu-
catie in limba materna. Conform informatiilor, localnicii din Gali — izolati de
restul Georgiei din cauza inchiderii hotarelor administrative de la Podul Enguri
— sunt agresati si amenintati cu expulzarea daca nu vor accepta pasapoartele
rusesti.

6. Violarile drepturilor omului comunicate de organizatiile
internationale

Numeroase organizatii internationale si ONG-uri relatau in continuu despre per-
manentele violari a drepturilor omului. Doua rapoarte ale organizatiei ,Human
Rights Watch” relateaza despre atacurile sistematice de proportii asupra popu-
latiei civile de origine georgiand: “Am constatat situatii teribile de distrugere a
patru ordsele populate exclusiv cu locuitori de etnie georgiand. Potrivit declarati-
ilor populatiei locale, ofiterii militiei Osetiei de Sud, care se deplasau de-a lungul
drumului, jefuiau ordselele georgiene si le incendiau...”??

Al doilea raport, despre rolul Rusiei in ,,aplanarea conflictului”, relateaza ca, desi
”Rusia era obligata sa asigure securitatea si sandtatea populatiei in zonele con-
trolate de ei ... este evident ca populatia nu este protejata”.?

fnaltul Comisar al Natiunilor Unite pentru Refugiati si-a exprimat ingrijorarea
pentru noile expulzari operate de militieni, care au jefuit partea de nord a Geor-
giei, orasul Gori, situat in apropiere de granita cu regiunea separatista Osetia
de Sud.”?* Potrivit ICNUR, grupul respectiv de persoane intern deplasate consta
din: ,persoane in etate care, in pofida conflictului, au rdmas in casele lor, acum
insd au fost fortati, de cdtre fortele armate, sd fugd. Persoanele recent deplasate
ziceau cd unii au fost bdtuti, agresati, jefuiti, trei persoane au fost ucise. Au avut
loc jafuri si in asa-numitele zone de securitate de-a lungul liniei de frontierd cu
Osetia de Sud.”?®

n calitatea sa de Presedinte al OSCE, Ministrul Afacerilor Externe al Finlandei,
Alexander Stubb, a relatat ca in regiunea Gori el insusi a fost martor la faptul cum
"fortele de urgenta Ruse au adus doua autocamioane pline cu oameni in etate”

22 “"Human Rights Watch”, “Orasele georgiene in Osetia de Sud, arse si jefuite”, 13 august 2008.

23 “Human Rights Watch”, ‘EU: protejarea civililor in regiunea Gori, securitatea civililor trebuie sa fie centrala in discutiile cu
Rusia’, 28 august 2008

24  UNHCR, “Raportarea dezordinelor create de deplasare fortata in Georgi”, 26 august 2008

25 UNHCR, “Raportarea dezordinelor create de deplasare fortata in Georgi”, 26 august 2008
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na

din "Osetia de Sud care si-au parasit casele”.?® in concluzie a spus: ei ”intr-adevar

fncercau sa goleasca Osetia de Sud de georgieni.”?

Numeroasele declaratii ale martorilor, de asemenea, relateaza despre existenta
violentei in scopul de a obliga populatia de etnie georgiana sa paraseasca teri-
toriile ocupate. Din declaratiile martorilor rezulta fara echivoc: populatia entica
georgiana nu avea altd alternativa decit sa pardseasca casele lor ca sa nu fie ucisi.
Ei au atentionat asupra caracterului sistematic al jafurilor si incendiilor caselor
populatiei fortate sa plece. Din imaginile facute prin satelit anexate la acest do-
cument se vede clar acest lucru. Politica de epurare etnica a fost confirmata de
asa-numitul “Presedinte” al Osetiei de Sud, Eduard Kokoiti, care, in interviul sau
din 15 august 2008, acordat publicatiei ruse ,Kommersant” la intrebarea daca ”li
se permite cetatenilor georgieni sa se intoarca, a raspuns: “Noi nu planificam sa
mai primim pe cineva aici.”*®

Reprezentantii Statelor Unite, care au fondat organizatiile ,,Human Rights Watch”
si”Memorial”, au relatat ca ”nici o guvernare locald din Osetia de Sud sau armata
rusd nu au asigurat o protectie adecvatd cetdtenilor din teritoriul separat dupd

mai multe luni de rdzboi intre Rusia si Georgia.”*

7. Controlul Rusiei asupra autoritatilor separatiste

Avind n vedere evenimentele recente, nu mai exista dubii in privinta faptului ca
Rusia detine controlul asupra autoritatilor separatiste din ambele regiuni geor-
giene. Este remarcabil faptul ca cele mai importante oficialitati ale guvernarii de
facto sunt sau militari, sau fosti ofiteri ai serviciului de securitate, care sunt in
serviciul Federatiei Ruse si se supun direct ei. Fara indoiala, multi din ei in prezent
sunt angajati de-ai institutiilor militare sau de securitate si, respectiv, ei tin sub
control fortele paramilitare supranumite de citre Tnaltul Comisar al Natiunilor
Unite pentru Refugiati “militieni tilhari”.®

Declaratiile victimelor confirma politica de epurare etnica promovata de trupele
Ruse. Ana Datashvili, o locuitoare a oraselului Tamarasheni, in virsta de de 73 de
ani a marturisit ca ”soldatii rusi s-au reintors in orasel, impreuna cu cazaci, ceceni
si alti banditi din Nordul Caucazului” si “au inceput sa jefuiasca si sa incendieze
casele georgienilor”. Ea a povestit in detaliu cd un soldat rus a Tnceput sa strige
la ea, dar ea nu intelegea ce vroia el sa spuna deoarece nu cunostea rusa. Pina la
urma, un osetin i-a explicat Tn georgiana ca soldatul rus i-a ordonat sad pardseasca
casa deoarece ei o vor face scrum. Ea a intrebat, de ce ei fac aceasta odata ce ei
sunt rude. Ea i-a explicat ca este pe jumatate osetind, deoarece mama sa era de
origine osetina. ins3 ei i-au zis ci este de etnie georgiana si nu are loc cu ei. Ei au
zis cd georgienii niciodata nu vor mai trdi pe acest teritoriu.

26 BBC News, “Osetia de Sud curatata de georgieni” 25 august 2008

27 BBC News, “Osetia de Sud curatata de georgieni” 25 august 2008

28 New Agency, din Republica Osetia de Sud, conferinta de presa condusa in centrul de presa din Tskhinvali, 26 august 2008
29 Vezi REUTERS, “Jafuri, incendii furioase din Osetia de Sud: grupurile pentru drepturi”, 11 septembrie 2008

30 UNHCR, “Raportarea dezordinelor create de deplasare fortata in Georgi”, 26 august 2008



Apoi a povestit amanuntit ca un soldat osetin “a incendiat casa aruncind la pri-
mul etaj a casei mele un obiect asemdndtor cu o bombd”. Existda un numar mare
de declaratii ale martorilor care contin informatii similare.

8. Executarea, detentia arbitrara, tratamentul inuman si
degradant aplicate fata de cetatenii georgieni.

n timp ce fortele armate ruse au invadat Osetia de Sud (8-9 august), fortele mili-
tare ale Osetiei de Sud au intrat in oraselele georgiene. Fortele ruse si osetine au
arestati pe multi, majoritatea fiind in etate si au ramas pentru a-si apara casele
si proprietatile; cei tineri s-au refugiat in primele zile dupa declansarea conflic-
tului armat. Tn urmatoarele zile in regiunea Gori fortele militare osetine au luat
n captivitate persoanele care au incercat sa fuga de jaful fortelor osetine. ,Hu-
man Rights Watch” le-a documentat cazurile de jefuire si incendiere a caselor din
oraselele georgiene. Nu exista dovezi ca persoanele detinute de fortele armate
rusesti si osetine prezentau un pericol pentru securitate. Vreo 10 oameni arestati
au ncercat sa fuga insa au fost prinsi, iar un detinut a fost executat. Citiva deti-
nuti au fost pusi cu fata in jos in spatele furgonului, loviti cu picioarele si pistoale-
le, spunindu-li-se sd nu-si ridice capetele. Un detinut a povestit reprezentantului
,Human Rights Watch” ca un tinar de aproximativ 25 de ani, care zacea linga el, a
ridicat capul de citeva ori si un osetin n-a rabdat si I-a impuscat in cap de trei ori.
Au aruncat cadavrul din furgon, amenintindu-i pe ceilalti ca ”in final va vom ucide
pe toti”. Ulterior acesti oameni au fost dusi in cladirea Ministerului de Interne al
Osetiei din Tskhinvali.

Cel putin 160 de cetateni georgieni, inclusiv multe persoane in etate si aproxima-
tiv 40 de femei, au fost inchisi in subsolul cladirii Ministerului de Interne al Oseti-
ei din Tskhinvali. Detinutii au descris conditiile groaznice in care au fost tinuti. Ei
sustineau ca ntr-o incapere intunecoasa, slab ventilata, existau cinci celule des-
tinate detinutilor pe termen scurt. Aceste celule erau supraaglomerate, iar deti-
nutii erau fortati sa doarma in coridor sau intr-o incapere ingradita, si mai mica,
plimbarile se faceau in curtea Tncaperii. Exista un numar mic de paturi, iar majori-
tatea detinutilor dormeau jos intinsi pe podea. Exista un singur veceu pentru toti
detinutii si deseori nu era apa. Li se dadea sa bea apa murdara si foarte putina
hrana. In primele zile de detentie gardienii aruncau in celule patru sau cinci piini,
zicindu-le "Mincati, porcilor!”. Detinutii au relatat c3, la mijloc de august dupa o
vizitd a Comitetului International al Crucii Rosii (CICR), au fost hraniti mai bine, li
s-a dat hriscd, mai multe bucati de pline si ceai. Majoritatea detinutilor au relatat
ca in timpul detentiei au slabit considerabil. La acel moment orasul Tskhinvali nu
avea electricitate, era foarte putina hrana si foarte putind apa. Citiva oameni au
declarat ca au fost batuti in momentul arestarii, cind au fost transferati si cind
au sosit la locul detentiei. De asemenea, citiva oameni au fost fortati sa lucreze,
trebuiau sa stringa cadavrele descompuse de pe strazile Tskhinvali, sa sape gropi
si sa arda cadavrele, sa curate strazile de ruine. Ei nu au primit nici o compensatie
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pentru lucrul efectuat. Conform dreptului umanitar, populatiei civile i se poate
cere sa lucreze, daca este necesar, pentru executarea anumitor servicii publice
sau pentru necesitati umanitare, insa ei trebuie sa fie platiti. Munca neplatita
sau fortatd, sau munca care ar consta in participarea la operatiuni militare, este
strict interzisa. La 21 august 2008, 61 de detinuti, majoritatea batrini si femei, au
fost eliberati, oficial au fost schimbati pe opt detinuti militieni potrivit informatiei
oferite de militarii georgieni. Alte persoane civile au fost eliberate in zilele urma-
toare, la 27 august a fost eliberat un grup mare de 81 de oameni, care, potrivit
Ministerului Apararii al Georgiei, au fost schimbati pe patru militieni, retinuti in
timpul luptelor, si noua osetini care isi ispaseau pedeapsa n inchisorile din Geor-
gia, pentru savirsirea anumitor crime.

n timpul razboiului din august, militia osetind a incendiat si a jefuit majoritatea
oraselelor populate cu etnici georgieni din Osetia de Sud, pentru a face imposibild
intoarcerea a 20000 de locuitori care si-au parasit casele din cauza conflictului.

UE a desfasurat o misiune privind politica de aparare si securitate in Europa,
iar OSCE a expediat observatori militari Tn teritoriul incontestabil al Georgiei, Tn
apropiere de hotarul cu Osetia de Sud. Tn orice caz, ambele grupuri de observa-
tori nu a avut accesul in Osetia de Sud. La 23 decembrie 2008, Rusia a refuzat sa
aprobe resursele bugetare prevazute pentru prezenta OSCE in Georgia, solicit-
ind o misiune speciala a OSCE in regiunile separatiste ale Georgiei. La momentul
elaborarii raportului, OSCE Tsi inchidea oficiilor sale din Georgia, si isi incheia
activitatea de monitorizare pe teritoriile indiscutabile ale Georgiei in apropiere
de Osetia de Sud.

Organizatia neguvernamentala "Articolul 42 al Constitutiei” este formata din
peste 400 de persoane, care pledeaza in fata Curtii Europene pentru Drepturile
Omului. Din cauza lipsei de resurse umane si financiare, nu a avut posibilitatea
sa studieze multe plingeri ale victimelor rézbloiului din august. In cereri se invoc
violarea articolelor 2,3,4,5,8,13, p.1.1, p.4.2 si 14 luat Tmpreuna cu toate arti-
colele mentionate, in functie de circumstantele de fapt ale cauzelor concrete.
Prezentam aici doar citeva exemple:

Reclamantii G. Babutsidze (sot) si E. Babutsidze (sotie) Thainte de 10 august 2008
locuiau in ordselul Achabeti, regiunea Gori. Dupa inceperea razboiului la 7 august
2008, copiii reclamantilor au parasit ordselul, Tnsa G. si E. Babutsidze au decis
sa ramina si in timpul bombardamentului de pe 7 august 2008 se ascundeau Tn
subsolul casei. La 8 august, soldatii osetini si rusi au intrat Tn orasel. Reclamantii,
din cauza pericolului de a fi ucisi, s-au ascuns in gradina de linga casa. De citeva
ori soldatii au venit si si-au insusit toate lucrurile pe care le-au gasit in casa. La 10
august 2008 reclamantii nu au reusit sa fuga in timp ce soldatii Tn uniforma rusa
au intrat Tn casa lor. Ei au tras un foc din arma in directia picioarelor reclaman-
tului E.Babutsidze, dar din fericire a esuat. Reclamantii s-au speriat foarte tare.
Dupa insulte grosolane, reclamantii au fost dusi in inchisoarea din Tskhinvali. G.
Babutsidze fusese plasat impreuna cu prizonieri barbati intr-o cameruta nelu-
minata, fara ventilatie. G. Babutsidze impreuna cu alti 15 detinuti imparteau o



camera de 36 de metri patrati, cu doar 3-4 paturi, li se dadea putind mincare o
datd pe zi. Detinutilor nu li s-a dat nimic pentru igiena personala. in urmatoarea
zi de detentie G. Babutsidze a fost transportat in Tskhinvali si fortat sa care 50
de cadavre pe parcursul zilei. El a supravietuit ca prin minune, cind un soldat
osetin a decis sd ucida toti detinutii georgieni. A lucrat pina la sfirsitul zilei, iar la
orele 24 reclamantul a fost readus inapoi n Tnchisoarea din Tskhinvali. Sotia sa
era foarte ingrijoratd, crezind ca sotul ei este deja mort. in fiece zi, G. era fortat
sa indeplineasca orice munca. in a treia zi de detentie, vecinul reclamantului, V.
Lagazidze, a fost adus si el in inchisoare, si a povestit ca casa lor a fost arsa. Aceste
noutati au fost socante pentru G. Babutsidze. Cu ajutorul CICR, E. Babutsitdze a
fost eliberata la 22 august, iar G. Babutsidze a fost eliberat la 27 august 2008. De-
tentia reclamantilor a fost abuziva si grosolana, deoarece dupa aceasta ei au avut
nevoie de un tratament de lunga durata Tn Centrul de Reabilitare Psihica pentru
victimile supuse torturii, violentei si cu un impact de stres pronuntat.

La 6 februarie 2009, cererea a fost expediata Curtii. Reclamantii au invocat vi-
olarea articolelor 2,3,4,5,8, p.1.1., p.4.2. si 14 ale Conventiei Europene pentru
Drepturile Omului.

Actiunile militare, mai concret bombardarea aeriana a oraselului Kheiti de catre
fortele Federatiei Ruse, s-a efectuat la 8 august 2008. Parintii reclamantului D.K.
si L.K. au ramas in orasel. La 13 august 2008, L.K. a izbutit sa paraseasca oraselul
Kheiti, regiunea Gori. Tatal reclamantului a ramas in orasel, deoarece nu era in
stare sa se miste, fiind foarte bolnav. Reclamantul a solicitat ajutor de la Curcea
Rosie pentru a-si transporta tatal sau intr-un loc mai sigur, insa fard succes. La 20
septembrie 2008, T.Q., care isi cauta fratele sau, I-a vazut pe D.K. ucis Tn propria
casa din ordselul Kheiti. D.K. a avut citeva rani in zona stomacului. Mai tirziu, casa
reclamantului Tmpreuna cu alte case din Kheiti au fost incendiate de persoane
necunoscute, insd este semnificativ faptul ca, incepind cu 8 august 2008 si pina
in prezent, acest ordsel se afla sub controlul Federatiei Ruse.

Oraselul Charebi, regiunea Gori a fost bombardat de cdtre fortele Federatiei Ruse
la 8 august 2008. Tatal reclamantului A.L. a fost ucis si apoi ars in propria casa din
Charebi de catre persoane necunoscute la 2 octombrie 2008. Ancheta a fost con-
dusa de catre autoritatile locale (incepind cu 8 august 2008 si pind acum acest
orasel este sub controlul efectiv al Federatiei Ruse). Martorul ocular este sotia
lui A.L. cu numele N.L. (de origine osetina, de aceea a si supravietuit), care a
vazut ucigasii venind spre casa lor impuscind din mitralierd. Speriata ea a fugit
si a vazut Tmpreuna cu ruda sa E.L. cum a fost facuta scrum casa lor. Vecinul,
S.R., a vazut persoana care a impuscat victima A.L. Un alt martor este Z.R., care
a auzit Tmpuscaturi in noaptea zilei de 2 octombrie 2008, iar in dimineata zilei
de 3 octombrie 2008 a vazut ca arde in flacari casa lui A.L. El a fost interogat de
anchetatorii din Tskhinvali.

La 2 octombrie 2008, tatal reclamantului J.R. a fost ucis in propria casa din ora-
selul Charebi, regiunea Gori, Georgia, de persoane necunoscute. Ancheta a fost
initiata de catre autoritatile locale de facto (nu stim cind). Nu exista martori ocu-
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lari. Martorul, vecinul Z.R., a auzit impuscaturi in noaptea din 2 spre 3 octombrie
2008, cind a iesit, a vazut trupul neinsufletit al tatalui reclamantului J.R. Barbatul
avea doua Tmpuscaturi Tn frunte. Martorul Z.R. fusese interogat de anchetatorii
din Tskhinvali si Dmenisi. Opt militieni, de asemenea, I-au interog pe el si pe alti
martori. J.R. a fost iInmormintat de catre Z.R., S.R. si V.R. in gradina casei sale.
Reclamantul a fost informat de catre Z.R. ca tatal sdu a fost ucis la 3 octombrie.

La momentul actual, ca si alti georgieni, noi nu avem posibilitatea de a circula
pe teritoriul Osetiei de Sud si Abhaziei pentru a proteja drepturile omului pe
teritoriul ocupat. Dupa ce a blocat misiunea OSCE, Rusia a blocat in Georgia si
misiunea de observatori a Natiunilor Unite, din cauza polemicii asupra statutului
acestor doua regiuni separate. Acum este mult mai riscant pentru georgieni sa
ramina absolut neprotejati pe teritoriile ocupate.



9. RECOMANDARI

1. Dezvoltarea cooperarii reciproce cu ONG-urile transnistrene pentru protec-
tia drepturilor omului.

Pentru aceste scopuri:

e Organizarea intilnirilor comune, a tratativelor, conferintelor si meselor ro-
tunde, impreund cu ONG-urile transnistrene pentru protectia drepturilor omu-
lui;

e Crearea programelor comune cu ONG-urile transnistrene, pentru protec-
tia drepturilor persoanelor care locuiesc n regiune;

e Dezvoltarea cooperarii reciproce cu ONG-urile transnistrene pentru a spo-
ri informarea publicului asupra exercitarii drepturilor omului;

2. Dezvoltarea culturala, economica si cooperarea comerciala cu transnistria.
Pentru aceste scopuri:

e Implicarea oamenilor de afaceri transnistreni in crearea programelor co-
mune de dezvoltare economica a tarii;

e Crearea programelor culturale comune in diferite regiuni ale Moldovei;
e Promovarea ideii de egalitate si oportunitati pentru fiecare;

e Dezvoltarea economica a tarii, ceea ce va atrage Transnistria pentru coo-
perare cu autoritatile centrale;

e Crearea unui mediu de afaceri favorabil pentru dezvoltarea economica a
tarii.
3. Implementarea standardelor legale internationale in cadrul tarii

Pentru aceste scopuri:

e Crearea unor strinse relatii cu tarile europene si inceperea unei integrari
rapide in organizatii internationale si europene

¢ Implementarea dreptului european si international in cadrul tarii
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SURSELE UTILIZATE:

1. Human Rights Watch, Macelul din Caucaz: Violarea dreptului umanitar si
Drepturilor Omului Tn conflictul dintre Georgia si Osetia de Sud, martie 1992,
accesibila pe http://www.hrw.org/reports/pdfs/g/georgia/georgia.923/georgia-
923full.pdf;

2. Human Rights Watch, Tn flicdri; Violarea dreptului umanitar victimele civile in
conflictul din Osetia de Sud, 23 ianuarie 2009, accesibil pe http://www.hrw.org/
en/reports/2009/01/22/flames-0;

3. Adunarea Parlamentara a Consiliului Europei, Rapoartele Comitetului de Mo-
nitorizare;

4. Rapoartele Secretarului General al Natiunilor Unite privind situatia din Abha-
zia, Georgia;

5. Rezolutiile Parlamentului European

6. Cererea Guvernului Georgiei expediata Curtii Internationale de Justitie
-http://www.justice.gov.ge/haaga/12%20August%202008%20Application%20
Instituting%20Proceedings%20.pdf

7. Ordonantele Dumei de Stat a Federatiei Ruse

8. Declaratiile Secretarului General al NATO



Promo - LEX

Studiu privind dreptul la libertatea si
securitatea persoanei in regiunile din fosta
lugoslavie pe parcursul conflictului si dupa

incetarea conflictului

Chisindu 2009
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1. Originea conflictelor din fosta lugoslavie

Destramarea fostei lugoslavii' a inceput in 19912, dupa ani de criza institutionala,
tensiuni etnice, lipsa unor mecanisme si proceduri efective pentru solutionarea
democratica a problemelor. La 4 iulie 1992, Comisia Arbitrald a Conferintei pen-
tru lugoslavia a conchis ca procesul legal de dizolvare a RSFI a luat sfirsit si din
acel moment RSFI nu a mai existat®. intre 1991 (conflictul armat din Slovenia) si
2001 (conflictul armat din Macedonia) toate fostele republici lugoslave au fost
afectate de diverse conflicte armate, care au fost calificate ca internationale, ne
internationale si internationalizate®. In consecintd, crimele de razboi si gravele
incalcari ale drepturilor omului au devenit o realitate dura pe parcursul anilor 90,
inclusiv si genocidul® din Srebrenica (Bosnia si Herzegovina).

Paralel cu destramarea lugoslaviei si conflictele armate, schimbarile constitutive
si legislative au Tnceput nu doar in noile state, dar si in teritoriile ne controlate
de noile state (Srpska Krajina din Croatia, Republika Srpska si Croatian Republic
of Herceg Bosna in Bosnia si Herzegovina). Dupa incheierea conflictelor, reinte-
grarea a fost initiata atit in cazul conflictelor internationale (Croatia, Bosnia si
Herzegovina), cit si in cazul conflictelor locale (Serbia de Sud, Macedonia). Cazul
Kosovo a fost atipic, fortele NATO fiind nevoite sa intervinad pe parcursul conflic-
tului armat din 1998 si 1999, existind grave incalcari ale drepturilor omului. Dupa
incetarea bombardamentelor, Consiliul de Securitate al ONU a votat Rezolutia
1244, prin care in Kosovo s-a introdus conducerea provizorie a ONU (UNMIK) si a
fost autorizata plasarea fortelor NATO pentru mentinerea pacii — KFOR. Rezolutia
1244 prevedea autonomia Kosovo Tn cadrul Republicii Federative a lugoslaviei
si confirma integritatea teritoriala a lugoslaviei, succedata legal de Republica
Serba. Dupa zece ani, in Kosovo s-a intemeiat un nou sistem judiciar, insa dupa
declararea independentei® regiunea de nord din Kosovo (populata preponderent
de sirbi) nu este Tnca controlatd pe deplin nici de guvernarea Kosovo’ si nici de
autoritatile Serbiei.

2. Implementarea standardelor internationale cu privire la
libertatea si securitatea persoanei

Luind Tn consideratie caracterul conflictelor din fosta lugoslavie si crearea Tribu-
nalului Penal International pentru fosta lugoslavie (ICTY), este evident ca stan-

-

Republica Federativa Socialista a lugoslaviei (RFSI)
2 Conform Opiniei Nr. 1 a Comsiei Arbitrare a Conferintei privind lugoslavia, din 29 Noiembrie 1991 "Republica Federativa
Socialista a lugoslaviei in procesul destramarii”

3 Opinia Nr. 8 a Comsiei Arbitrare a Conferintei privind lugoslavia din 4 Julie 1992

4 Termenul de conflict armat internationalizat include razboiul dintre doua grupari interne ambele dintre care sunt sustinute
de diferite State; ostilitatile directe dintre doua State straine care interveneau in conflictele armate interne intru sustinerea
partii oponente; si implicarea fortelor straine intru sustinerea grupului de insurgenti care luptau impotriva guvernarii stabilite”.
D. Schindler, "Dreptul international umanitar si internationalizarea conflictului intern armat”, international Review of the Red
Cross, 1982

5 Procurorul v. Radislav Krstic - Trial Chamberi - Judgment - iT-98-33, Tribunalul Penal International pentru fosta lugoslavie, 2
August 2001

6 Declararea independentei Kosovo, Adunarea Kosovo, 17 Februarie 2008

7 Municipalitatile Zubin Potok, Leposavic, Zvecan and Mitrovica
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dardele dreptului umanitar international erau aplicabile in toate conflictele ar-
mate din tarile ex-iugoslave.

Majoritatea conventiilor relevante ale ONU au fost ratificate pina la declansarea
conflictului, toate statele ex-iugoslave, dupa declararea independentei, au conti-
nuat sa le aplice. Conventia impotriva torturii si altor tratamente crude, inumane
si degradante a fost ratificata de RSFI la 20 iunie 19918. Conform raportului de
stat, opiniilor Comitetului impotriva torturii si rapoartelor organizatiilor non-gu-
vernamentale, pe parcursul anului 1990, toate statele au implementat aceasta
Conventie, insa nu integral.

Republica Socialista Federativa lugoslava a ratificat Conventia internationala
privind eliminarea tuturor formelor de discriminare rasiala (ICERD)°, Conventia
internationald privind drepturile economice, sociala si culturale (ICESCR)*° si Con-
ventia internationalad privind drepturile politice si sociale (ICCPR)!!, Conventia
privind eliminarea discrimindrii impotriva femeilor (CEDAW)? si Conventia pri-
vind drepturile copiilor (CRC)*. Prin urmare, toate cele mai importante conventii
ale ONU privind dreptul la libertatea si securitatea persoanei, functionau in fosta
lugoslavie mai mult de zece ani.

Ca si in alte state comuniste, deciziile privind arestarea si privarea de libertate
erau luate de politie si armata. Pina la declansarea conflictului, intre republici nu
au existat mari diferente in ceea ce tine de aprecierea standardelor internatio-
nale la nivel local.

La inceputul conflictului doi membri ai federatiei (Serbia si Muntenegru) au for-
mat Republica Federativa lugoslavia (RFI)!*, noua federatie a pretins a fi unica
succesoare a RSFI. Cu toate acestea, Comisia Arbitrald a Conferintei privind lu-
goslavia a decis ca nici o republica nu are calitatea de succesor si, respectiv, de
membru Tn numele RSFI, al organismelor internationale, deci, fiecare stat va tre-
bui sa obtina statutul de membru al acestor organizatii®. Pozitia Republicii Fede-
rative lugoslavia a ramas neschimbata si pe parcurs au fost elaborate si expediate
rapoarte tuturor comitetelor ONU. Transformarile democratice din 2000, au de-
terminat Republica Federativa lugoslavia sa obtina calitatea de membru al ONU.
Republica Federativa lugoslavia a fost succedata de Uniunea Statala a Serbiei si
Muntenegru (2003). Dupa ce Muntenegru in 2006 isi declara independenta, Ser-
bia devine succesorul acestor state. Avind in vedere prevederile constitutionale
privind aplicarea directa a standardelor internationale, nu exista dubii privind
validitatea conventiilor ONU atit in Serbia, cit si in Muntenegru.

8 Monitorul Oficial al Republicii Socialiste Federative a lugoslaviei — international treaties, No 9, 2 August 1991
9 Monitorul Oficial al Republicii Socialiste Federative a lugoslaviei— international treaties, No 6/1971

10  Monitorul Oficial al Republicii Socialiste Federative a lugoslaviei— international treaties, No 7/1971

11 ibid

12 Monitorul Oficial al Republicii Socialiste Federative a lugoslaviei— international treaties, No 11/1981

13 Monitorul Oficial al Republicii Socialiste Federative a lugoslaviei- international treaties, No 15/1990

14 Proclamat la 27 April 1992

15 Opiniea No 9 a Comsia Arbitrare a Conferintei privind lugoslavia, din 4 Julie 1992



Dupa retragerea fortelor Sarbe din Kosovo, aplicarea legii a fost efectuata prin
intermediul reglementarilor UNMIK, unele legi vechi ramineau in vigoare doar
daca contraveneau cadrului constitutional®® si reglementarilor UNMIK. Conform
cadrului constitutional privind guvernarea autonoma provizorie®’, citeva docu-
mente internationale au fost aplicate direct in Kosovo, devenind "o parte a ca-
drului constitutional”®®: Declaratia universala a drepturilor omului, Conventia
europeana pentru protectia drepturilor omului si a libertatilor fundamentale si
protocoalele sale, Conventia privind eliminarea tuturor formelor de discrimina-
re rasialda, Conventia internationala privind drepturile economice, sociale si cul-
turale, Conventia internationala privind drepturile politice si sociale, Conventia
privind eliminarea discriminarii impotriva femeilor si Conventia privind dreptu-
rile copiilor, Carta europeana pentru limbile regionale sau a minoritatilor si Con-
ventia privind protectia minoritatilor nationale®. Constitutia Republicii Kosovo,
adoptatd dupa declararea independentei, a inclus Conventia impotriva torturii si
tratamentelor sau pedepselor crude, inumane si degradante, in lista conventiilor
cu o aplicabilitate directa®.

Toate statele ex-iugoslave, la sfirsitul anului 2002, au ratificat Statutul de la Roma
al Curtii Penale internationale?!. Pe durata procesului de ratificare, nu au interve-
nit probleme politice majore, deoarece functionarii si societatea stiau prea pu-
tine despre Curtea Penald Internationald. Ca rezultat, implementarea Statutului
de la Roma in legislatia nationala nu s-a produs fara dificultati. Cu toate acestea,
procesul in cauza decurge incet si nu s-a incheiat in majoritatea statelor vest-bal-
canice. Inclus in codurile penale, dreptul la libertatea si securitatea persoanei in
cadrul conflictelor armate in viitor va fi mai bine protejat, iar persoanele vinovate
de violarea drepturilor omului vor comparea in fata justitiei.

Jurisprudenta Curtii Europene pentru Drepturile Omului nu a avut un mare im-
pact asupra tarilor ex-iugoslave. impotriva Serbiei, Macedoniei, Bosniei si Herze-
govinei, Curtea Europeana a emis mai putin de 50 de hotariri, in timp ce impotriva
Croatiei au fost emise 151 de hotariri, iar impotriva Sloveniei 219. Nu s-au emis
hotariri Tn cauzele referitoare la Muntenegru, iar Kosovo nu este membru al Con-
siliului Europei. Majoritatea hotdrarilor de condamnare a statelor ex-iugoslave se
referd la standardele unei judecati echitabile (articolul 6 al Conventiei Europene),
un numar relativ mic de hotariri vizeaza alte articole. in statele vest-balcanice
jurisprudenta CEDO a contribuit la perfectionarea sectorului judiciar si imple-
mentarea la scara nationald a standardelor unei judecati echitabile. Numarul mic
de cauze referitoare la dreptul la libertatea si securitatea persoanei (articolul 5 al
Conventiei Europene ) nu a cauzat mari dezbateri in statele Balcanilor de Vest.

16 Regulamentul 2001/09, 15 Mai 2001

17  ibid

18 Capitolul 3, Cadrul Constitutional pentru Guvernarea Autonoma Provizorie

19 ibid

20 Articolul 22, Constitutia Republicii Kosovo, 8 Aprilie 2008, intrata in vigoare din 15 iunie 2008

21 Serbia si Muntenegru, Croatia si Slovenia in 2001, Bosnia si Herzegovina si Macedonia in 2002. Dupa dizolvarea Uniunii
Statale a Serbiei si Muntenegru, Muntenegru devine parte a Statutului de la Roma
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3. Standardele nationale privind dreptul la libertatea si
securitatea persoanei

n RSFI, la nivel federal, erau aplicate Codul de procedurd penald? si Codul pe-
nal? continind si acestea reglementarile de baza referitoare la actele procedurale
si calificarea infractiunilor. Majoritatea standardelor nationale erau unice pentru
intreaga federatie. Republicile adoptau propriile legi, care reglementau domeni-
ile neacoperite de legile federale. Avind in vedere ca noile state isi reformeaza
sistemele pentru a deveni membre ale UE* si toate sunt membre ale Consiliului
Europei?®, standardele privitoare la detentie si dreptul la libertatea si securitatea
persoanei sunt identice sau similare.

Majoritatea reglementarilor relevante pentru acest studiu sunt incluse in noile
constitutii, codurile de procedura penala si codurile penale ale statelor corespun-
zatoare. Conform recentelor analize?, in toate statele ex-iugoslave a fost micso-
rat termenul maxim al detentiei preventiva, s-au introdus reglementari stricte re-
feritoare la informare, s-au facut interpelari pentru a asigura prezenta avocatului
in timpul operarii arestului si detentiei, excluderea detentiei Tn anumite situatii
de verificare a identitatii persoanei.

n pofida existentei standardelor relativ bune si regulilor clare de procedurd, pe
parcursul anului 1990, arestarea si detentia erau operate cu mari incalcari. Drep-
tul la libertatea si securitatea persoanei era violat in toate statele, prin diferite
metode si sub diferite forme, deseori fard o reactie adecvata a politiei sau a in-
stantelor de judecatd. Mai mult ca atit, in majoritatea cazurilor infractorii erau
ofiteri de politie insisi sau ei nu efectuau corect investigatiile, aceste cazuri avind
loc in perioada conflictelor armate, atacurilor motivate etnic sau politic?’.

3.1. Schimbarile recente in cazul Serbiei*

Adoptind Legea cu privire la modificarea Codului de procedura penala® la mij-
locul anului 2007, Adunarea Nationald a amanat pina la 31 decembrie 2008,
implementarea Codului de procedura penala (CPP), adoptat la mijlocul anului
2006%. Cu regret, intirzierea de optsprezece luni nu a fost suficienta pentru a im-
plementa noul CPP anuntat de Ministerul Justitiei doi ani in urma. in ultima sa zi
de lucru din 2008, Adunarea Nationald a modificat din nou clauzele tranzitorii ale
CPP, aminind implementarea acestuia pina la 31 decembrie 2010. Aceasta amin-
are a extins situatia problematica din legislatia Serbiei — pina va intra Tn vigoare

22 Legea privind Procedura Penala, Official Gazette of SFRY 4/77, 14/85, 74/87, 57/89 si 3/90

23 Codul Penal, Monitorul Oficial al RFSi 44/76, 34/84, 74/87,57/89, 3/90 si 38/90

24  Slovenia este deja mambru al UE

25 Kosovo nu este membru al Consiliului Europei

26 “Arestul si detentia in Balcanii de Vest: cadrul legal”, lecture/session leaded by Goran Zekovic (Croatia), Sarajevo, 16 June
2005

27  “Atacurile motivate politic” este termenul larg raspindit nu doar de partile oponente, dar de asemenea si de societatea civila,
media si comunitatea academica din cauza cerintelor pentru modificarile democratice intr-un stat anumit.

28  Drepturile omului in Serbia 2008, Centru pentru Drepturile Omului din Belgrad, Februarie 2009

29 Legea cu privire la Modificarea Codului de Procedura Penald, monitorul oficial a RS, 49/07

30 Codul de Procedura Penala, Monitorul Oficial Official a RS, 46/06. Acest studiu include prevederile din ambele legi.



noul CPP, care a modificat substantial procedura penala, se va aplica vechiul CPP.
Unele modificari operate in noul CPP se referad la esenta realizarii dreptului la
libertatea si securitatea persoanei.

Constitutia Serbiei garanteaza tuturor persoanelor dreptul la libertate si securita-
te (art.27 (1)). Pentru asigurarea dreptului la libertatea si securitatea persoanei,
statul este obligat sa interzica, sa investigheze efectiv si sa pedepseasca orice caz
de privatiune ilegala a libertatii, inclusiv cele operate de persoane, care evident
nu sunt reprezentanti ai statului. in acest sens, Codul penal include astfel de in-
fractiuni ca privarea ilegald de libertate (art.63), rapirea de persoane (art.64) si
traficul de fiinte umane (articolele 388 si 389).

Constitutia Serbiei nu include prevederea care exista in Carta Uniunii Statale Ser-
bia si Muntenegru, conform careia "nimeni nu poate fi privat in mod arbitrar de
libertate” ci doar stipuleaza ca privarea de libertate “trebuie sa fie admisa doar
in baza unor temeiuri si in cadrul procedurii prevazute de lege” (art. 27 (1)). CPP
impune regula, conform careia doar o instanta competenta poate ordona deten-
tia si doar in cazurile prevazute de lege, daca scopul detentiei nu poate fi atins
prin alte mijloace (articolele 173-175). Decizia privind detentia in timpul investi-
gatiei se prezinta persoanei la momentul retinerii sau in 24 de ore din momentul
retinerii sau cind compare in fata judecatorului de instructie. Persoana retinuta
poate contesta decizia prin apel care nu suspenda executarea. Apelul este exami-
nat timp de 48 de ore. Durata detentiei trebuie sa fie redusa maximum. Persoana
retinuta trebuie sa fie informatd imediat despre motivele retinerii si invinuirile
careiseaduc (art. 5(2), CEDO). Termenul de 24 de ore stabilit pentru respectarea
cerintei informarii “imediate” depinde in primul rind de faptul, daca informatia
furnizata persoanei la momentul retinerii este suficienta pentru ca acesta sa in-
teleagd motivele retinerii®’.

CPP permite politiei si procurorilor sa retina persoanele suspecte doar in cazuri
exceptionale (art. 264). Persoana retinuta se bucura de toate drepturile invinu-
itului, Tn special de dreptul la avocat. Ministerul de interne sau procurorul, ime-
diat sau Tn maximum 2 ore, trebuie sa emita decizia cu privire la retinere si sa i-o
inmineze persoanei. Durata retinerii este de maximum 48 de ore. Judecatorul
de instructie trebuie sa fie informat imediat despre aceasta retinere si s aiba
posibilitatea de a solicita ca persoana retinuta sa fie adusa imediat in fata lui
(art.264 (4)). Persoana retinuta poate depune o plangere impotriva deciziei de
retinere. Plingerea nu suspenda executarea retinerii. Judecatorul de instructie
trebuie sa decida asupra plangerii timp de 4 ore. Pentru persoana retinuta, cea
mai importanta garantie este imposibilitatea de a fi interogata in lipsa avocatului.
Interogarea se amina pentru 6 ore, pina la sosirea avocatului. Daca in 6 ore nu va
fi asigurata prezenta avocatului, politia va trebui sa elibereze persoana sau sa o
aduca in fata judecatorului de instructie.

31 Compatibilitatea Legii iugosalve si practicii cu cerintele CEDO, CoE, Octombrie 2002
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Noua Lege cu privire la delicte, adoptatad in noiembrie 2005%, a inceput sa fie
aplicata la 1 ianuarie 2007. Potrivit dreptului la libertatea si securitatea persoa-
nei, acest act prescrie ca invinuitul, intr-o procedura penala, poate fi tinut in de-
tentie Tn temeiul unui mandat de judecata si in urmatoarele cazuri: (a) n cazul
cind identitatea sau domiciliul sdu permanent nu poate fi determinat si exista
suspiciuni rezonabile ca se va eschiva; b) in cazul cind prin iesirea din tara se
poate eschiva de la raspunderea pentru infractiunea a carei sanctiuni prevede
inchisoarea; c) in caz cind este prins in flagrant delict, iar retinerea este necesara
pentru a preveni sdvarsirea altor infractiuni. In orice caz, detentia nu poate fi or-
donata de organul de stat care conduce procedura, doar de catre instanta. Noul
act contine prevederi care nu corespund standardelor internationale. Articolul
168 prevede "retinerea obligatorie a persoanelor in stare de ebrietate, conduca-
tori de autovehicule, cu minimum 1,2 g/kg de alcool in singe sau sub influenta
drogurilor, de asemenea, persoanele care refuza sa treaca testul de alcoolemie
sau droguri.” Standardul general este ca privarea de libertate trebuie sa fie me-
reu justificata ca necesar3, iar justificarea urmeaza sa fie apreciata de instanta de
judecata in fiecare caz in parte.

Dreptul de a fi informat asupra motivelor arestului si acuzatiei, dreptul de a fi
adus n fata instantei pentru o judecata intr-un termen rezonabil, dreptul de a
ataca in instanta privarea de libertate, dreptul la compensatie pentru privarea
ilegala sunt garantate, insa in unele cazuri ele ramin neclare si prin aceasta lasa
loc pentru violarea drepturilor omului de catre ofiterii de politie.

Aditional, la responsabilitatea pentru persoanele retinute in orice mod si in co-
respundere cu competenta organelor de stat, statul este obligat sa protejeze per-
soanele aflate in libertate, dar a ciror securitate este pusd in pericol. in acest
sens, este necesar sa fie investigat pericolul si sa se intreprindd masurile nece-
sare in functie de gravitatea cazului. Pentru respectarea acestei cerinte, Codul
penal include infractiuni care pun n pericol securitatea (art. 138).

3.2. Cauze recente din nordul Kosovo:

Dupa incetarea bombardamentelor in Kosovo s-a instalat administratia provi-
zorie a ONU (UNMIK), care controleaza regiunea. Pind la declararea indepen-
dentei**, comunitatea sarba din nordul Kosovo colabora partial cu administratia
ONU. Dupa declararea independentei situatia a devenit instabild, iar prezenta
ONU se micsoreaza dramatic. Nordul Kosovo nu este controlat nici de guvernarea
Kosovo, nici de autoritatile sarbe.

Securitatea tarii depinde de functionarea institutiilor sale, in special a politiei,
procuraturii, instantelor de judecata, vamilor, autoritatilor locale. Politia Koso-

32 Legi cu privire la Delicte, Monitorul Oficial a RS 101/05

33 Situatia de Securitate in Mitrovica/Mitrovice in perioada Decembrie 2008-Januarie 2009, Centru de Drept Umanitar din
Kosovo, 2009

34 Declaratia de independenta a Kosovo, Asambleia Kosovo, 17 Februarie 2008



vo (PK) este unica institutie care functioneaza in nordul Mitrovicé. Sectorul de
politie din nordul Mitrovicé coopereaza strins cu politia regionald din partea de
sud a orasului Mitrovicé®. Cind se produc incidente, ele actioneazad in comun,
fiind ajutate de politia regionala EULEX®¢. EULEX nu este inca destul de activa in
Kosovo. Prima provocare cu care s-a ciocnit EULEX a fost consolidarea prezentei
sale Tn tot teritoriul Kosovo, inclusiv la doua hotare care intretaie lantul muntoas
din nordul Serbiei.

Prezenta EULEX Tn Kosovo are trei obiective: justitia, politia si vama. Elementul
EULEX ce tine de justitie are misiunea de a ameliora si a consolida sistemul ju-
diciar din Kosovo, de a-l face multi etnic, impartial si independent de influenta
politica, capabil de a realiza o justitie echitabila, conforma standardelor interna-
tionale si europene. EULEX numeste judecatorii internationali, care lucreaza in
colaborare strinsa cu judecatorii nationali. Judecatorii si procurorii EULEX, pre-
cum si mentorul, monitorizeaza si consulta colegii lor. Conform datelor statistice
oficiale, 10% din personalul EULEX, sau 300 de persoane, activeaza in justitie. 70
de persoane lucreaza in sistemul penitenciar, 40 sunt judecatori, 20 procurori.
Misiunea abia si-a Tnceput activitatea si orice concluzie privind impactul sau asu-
pra domeniilor supravegheate, inclusiv asupra exercitarii dreptului la libertatea si
securitatea persoanei, ar fi prematura.

Tncepind cu 20 februarie 2008, institutiile judiciare, inclusiv Curtea de Circum-
scriptie Mitrovicé/Mitrovica, Procuratura de Circumscriptie si Curtea Municipala
pentru delicte minore, nu functionau. La 22 februarie 2008, Ministerul de Justitie
al Serbiei a luat sub controlul sdu instantele municipale si instantele pentru de-
licte minore din Leposavié¢/Leposaviq si Zubin Potok/Zubin Potok. S-a constatat
ca pe parcursul anului 2008 la peste 2000 de cetateni le-a fost refuzat accesul la
justitie si dreptul la o satisfactie echitabild in instanta judecatoreasca. Structuri
paralele exercita functiile instantelor de judecatd pentru delicte minore si ale
instantelor municipale. in special ele examineazs dosare civile (desfacerea cisa-
toriei, legalizarea, mostenirea etc.), aplicind legislatia Serbiei. Legile Serbiei sunt
incd aplicate in toate cauzele penale.

Din cauza cd partea de nord a Kosovo se afla sub influenta Serbiei si a sistemului
sau monetar si a sistemelor energetic, postal si telecomunicatii, Kosovo nu dispu-
ne de 0 moned3 unicd care ar fi folositd pe intreg teritoriul ei. In partea de nord
a Kosovo este folosit dinarul. De vacuumul institutional profitd criminalii care
si-au intensificat activitatile ilegale. Nefiind Tmpiedicati de nimeni, fiind implicati
in afaceri ilegale si contrabanda, se lupta intre ei, semanind frica in rindurile lo-
cuitorilor.

35 Partea de Sud este populatd majoritar cu Albanezi

36 Legea Uniunii Europene privind Misiunea in Kosovo, constituitd in paralel cu proclamarea independentei. Scopul principal
este asistarea si suportul autoritatilor Kosovo in domeniul legislativ, in special in ceea ce tine de politie, sistemul judiciar si
vamal. Misiunea din Kosovo nu este instituitd pentru a guverna sau legifera. Este o misiune tehnica care va monitoriza, con-
duce si consulta pina ce va detine puteri limitate executive. in activitatea sa EULEX se conduce de cadrul legal al Natiunilor
Unite Rezolutia de Securitate 1244 si are un sistem unificat de conducere in Brusel.
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Sectorul de politie din Kosovo din Nordul Mitrovica/Mitrovicé functioneaza din
august 1999. El nu si-a sistat activitatea dupa ce Kosovo si-a declarat indepen-
denta. 62 de ofiteri de politie sirbi si suplimentar 44 ofiteri de politie care pina
la proclamarea independentei Kosovo activau in directia regionala de politie din
Mitrovicé/Mitrovica, in prezent activeaza in sectorul de politie din nordul Mitro-
vica/Mitrovicé. Potrivit informatiei accesibile, politia din nordul Kosovo opereaza
aresturile in conformitate cu Codul de procedura penala al Serbiei.

4. Violarea dreptului la libertatea si securitatea persoanei
legate de conflict

Tn ultimii 20 de ani, sub pretextul situatiei de conflict, au fost comise grave viol3ri
ale drepturilor omului, privarile ilegale de libertate fiind deseori justificate prin
necesitatea “protectiei persoanelor si a statului”. Violarea dreptului persoanei
la libertate si securitate a capatat forme grave, degenerind in crime de razboi,
inclusiv genocid?’. Tn citeva tari (Bosnia si Herzegovina, Serbia, Muntenegru) au
fost create lagare de concentrare fata de persoanele retinute aplicinduli-se trata-
mente crude si inumane. Erau frecvente omuciderile si rapirile. Dreptul la viata
statuat de Constitutie a devenit literd moarta. in Serbia, detentiile ilegale, moti-
vate etnic si politic erau o consecintd a conflictului din 1990. Tn multe cazuri s-a
exagerat intr-atit incit a fost incalcata Conventia privind Statutul Refugiatilor®.

4.1. Rapirea de persoane in Sjeverin

Membrii minoritatilor nationale din Bosnia (Mehmed Sebo, Zafer Hadzi¢, Medo
HadZi¢, Medredin HodZi¢, Ramiz Begovi¢, Dervis Softi¢, Mithat Softi¢, Mujo Aliho-
dzi¢, Alija Mandal, Sead Pecikoza, Mustafa Bajramovi¢, Hajrudin Sajtarevi¢, Esad
Dzihi¢, Ramahudin Catovi¢, idriz Gibovi¢ and Mevlida Kold?i¢) erau cetdteni ai
Republicii Federative lugoslavia (RFI) care locuiau in ordselele din municipalita-
tile Sjeverin, Priboj. in ziua fatald de 22 octombrie 1992 ei plecau spre Priboj
pentru a expedia citeva colete obisnuite. Ei au urcat Tn autobuzul care circula pe
ruta Rudo-Priboj, un drum regional, care trece pe linga ordselul Mioce prin teri-
toriul Bosniei si Herzegovinei (BiH). Osvetnicii (razbunatorii) lui Milan Luki¢ din
Visegrad au oprit autobuzul. Dupa ce au verificat actele, au scos din autobuz 16
bosniaci, i-au bagat intr-un autocamion si i-au transportat pe malul riului Drina.
Aici toti au fost executati, insa cadavrele inca nu au fost gasite.

Curtea de circumscriptie Belgrad i-a condamnat (in absentd) pe Milan Luki¢ si
Oliver Krsmanovi¢ la 20 de ani privatiune de libertate. Dragutin Dragutinovic si
Dorde Sevi¢ au fost condamnati la 15 ani privatiune de libertate. Conform ho-
taririi Curtii de circumscriptie Belgrad, mentinuta de Curtea Suprema a Serbiei,

37  Procuror v. Radislav Krstic - Trial Chamber i - Judgment - iT-98-33, Tribunalul Penal international pentru fosta lugoslavie, 2
August 2001
38 Adoptata in 1951, a intrat in vigoare la 22 Aprilie 1954



condamnatii erau membri ai gruparii paramilitare Avengers, care dupa cum reie-
se din numeroase probe si marturii au facut parte din Armata Republicii Srspska
Brigada ViSegrad. Dovezile prezentate pe parcursul procesului demonstreaza ca
statul-major al Brigazii VisSegrad i-a livrat lui Milan Luki¢ armament.

Rudele persoanelor rapite au initiat procese judiciare, in care au revendicat de
la stat despdgubiri, deoarece statul avea obligatia sa interzica circulatia autobu-
zelor pe acel drum, care comporta un risc sporit din cauza disensiunilor etnice
destul de ample in BiH, sau sa asigure securitatea persoanelor. Curtea a respins
aceste argumente, acceptind argumentele neconfirmate documentar ale Procu-
raturii Generale, potrivit careia Ministerul de interne, in conformitate cu legile
in vigoare, nu era obligat sa anuleze cursele de autobuze sau sa acorde protec-
tie cetatenilor Republicii Federative lugoslavia care zilnic circulau prin zona pe-
riculoasa®. Mai mult ca atit, potrivit legilor in vigoare, statul are obligatia de a
despagubi membri de familie ale vicitimilor de razboi, persoane civile. Familiile
civililor rapiti din Sjeverin au fost lipsite de orice ajutor material, deoarece statul
nu a considerat ca membrii familiilor acestora sunt victime de razboi. Conform
definitiei legale victima este “persoana care a suportat daune fizice cel putin n
proportie de 50%, din cauza ranilor care au lasat urme vizibile, cauzate de tortura
sau privare de libertate de catre adversarii Tn razboi, in timpul operatiunilor mili-
tare, din cauza ramasitelor materiale militare ramase sau actele teroriste”.

4.2. Rapirea de persoane in Strpci

La 27 februarie 1993, un grup de militari ai Armatei Republicii Srpska*, sub con-
ducerea lui Milan Lukié¢ pus sub acuzare de Tribunalul de la Haga a rapit din trenul
cu numarul 671 in statia de trenuri Strpci 19 persoane, dintre care 18 musul-
mani si un croat. Persoanele rapite au fost duse Tn orasul Prelovo din vecinatatea
orasului Visegrad (Bosnia si Herzegovina), intr-un gimnaziu, unde au fost aliniati
Iinga un perete, perchezitionati si batuti cu bestialitate. Cu miinele legate au fost
urcati intr-un autocamion si dusi in alt orasel spre Visegrad. Linga riul Drina, intr-
un garaj, de catre Milan Luki¢, Boban Indi¢ si altii, persoanele au fost executate.

Un singur criminal a fost pedepsit. La 9 septembrie 2002, Curtea Suprema de Jus-
titie din Bijelo Polje (Muntenegru) |-a condamnat pe Nebojsa Ranisavljevic la 15
ani privatiune de libertate. in 2004 Curtea Suprema de Justitie din Muntenegru
a confirmat sentinta. Curtea a intrat in posesia dovezilor care confirmau ca cele
mai Tnalte autoritati ale Republicii Federative lugoslavia au stiut cu o luna Thainte
de rapire Tnsa nu au intreprins nimic pentru a preveni crima. De asemenea s-au
adus probe privind participarea si a altor persoane la comiterea acestor crime
odioase. Anchetele Tmpotriva altor persoane inca nu au fost initiate.

39 Documentele din arhiva Centrului de Drept Umanitar
40 Armata Serbilor Bosnieci
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4.3. Detentia ilegala a lui Albert Nebih si Skender Isufi

La 26 Martie 1999, in timp ce fortele de securitate sirbe bombardau oradselele
albaneze din municipiile Domanek/Damanek, Glogovac/Gllogovc (Kosovo)*, Al-
bert Nebih impreuna cu familia s-a refugiat in ordselul Strubulov/Shtrubullove
din acelasi municipiu. Colaboratorii Ministerului de Interne al Serbiei si soldati
ai armatei iugoslave au intrat in casa in care Albert Nebih locuia, ordonindu-i
impreund cu tatdl si verisorul sdu Ekrem Nebih s&-si caute altd casa. in timpul
perchezitiei, soldatii I-au lovit cu patul armei, dupa care toti au fost aruncati afara
in strada si aliniati la perete cu miinile in sus. Apoi au fost dusi in oraselul Novo Ci-
katovo/Qikatove, de unde ei au fost transportati cu autocamionul spre Glogovac/
Gllogovc. Tn Glogovac/Gllogovc le-au fost luate datele personale; li s-a ficut un
test cu parafina pentru a se determina daca au folosit recent arme si apoi inchisi
intr-un depozit, unde se afla mai multi detinuti de origine albaneza.

n seara zilei urmatoare, soldatii le-au ordonat detinutilor s3 iasa din depozit si
sa urce in autobuze. Potrivit declaratiilor lui Albert Nebih, erau citeva autobuze
si in fiecare erau cite 50 de barbati. Fiind adusi in inchisoarea din Lipljan/Lipjan
(Kosovo), au fost batuti de gardieni imediat ce au coborit din autobuze. Dupa
ce au fost Tnregistrati, gardienii le-au confiscat obiectele personale. Conditiile Tn
inchisoare erau groaznice, celulele erau supraaglomerate. Pe zi ei primeau cite
o patrime de franzela uscata. Dupa 12 zile, ofiterii Ministerului de interne al Ser-
biei au decis sa transfere pe unii detinuti, inclusiv si Albert Nebih in inchisoarea
PoZarevac (Serbia). Imediat ce au iesit din autobuze, istoria s-a repetat. Bataile
au continuat pina au fost incarcerati in celule. Detinutii albanezi din Tnchisoarea
PoZarevac nu aveau voie sa iasa la plimbari, sa se aseze pe paturi. Li se permitea
sa facd o baie n doud saptamini. Tn timpul detentiei in inchisoarea din PoZarevac
Albert nu a fost interogat niciodata, nu s-a emis nici un mandat de arest sau si
nu i s-a Tnainteze nici o Tnvinuire. La 20.11.1999 Albert Nebih a fost eliberat. in
martie 2005, dupa un examen medical a fost diagnosticat cu tulburarea stress
post traumatica, drept consecinta a torturii.

La 28 Mai 1999 patru membri ai fortelor de securitate ale Serbiei, au intrat si in
casa cetdteanului Skender Isufi din ordselul Novo Cikatovo/Qikatove (Kosovo), in
care multi fugari din oraselele din Tmprejurimi isi gdseau refugiu, acolo au selec-
tat 13 barbati, pe care i-au batut cu patul armei ore in sir. Dupa aceea barbatii au
fost dusi spre riul Drenica unde ofiterii de politie si militarii le-au ordonat sa intre
in apa si sa se rostogoleasca Tn namol, tragind focuri de arma si amenintind-i cu
moartea. Trei ore mai tirziu au fost dusi spre Glogovac/Gllogovc, in barul Qerima
Desiskuja, unde au fost loviti cu criuzime cu vergi de metal si bite de baseball.
Dupa aceea, militarii au adus o caldare cu apa pentru detinuti ca sa se spele de
singe, dupa care i-au fortat sa bea acea apa. A doua zi, citiva albanezi au fost dusi
intr-o Tncapere devastata, unde i-au interogat. Patru inspectori de politie I-au
intrebat pe Skender Isufi despre Armata pentru Eliberarea Kosovo (AEK). El a fost

41 Tn acea perioada Kosovo era sub controlul total al Republicii Serbe



interogat o zi intreaga pe parcursul cdreia a fost batut in permanenta. Cind fsi
pierdea cunostinta, era dus in veceu sa-si revina, dupa scurt timp, era interogat
si batut din nou.

n dimineata zilei urmé&toare, detinutii albanezi au fost transportati cu autobuzul
la Tnchisoarea din Lipljan si abia in a cincea zi de detentie li s-a permis sa se fo-
loseasca de veceu. Citeva zile mai tirziu au fost transportati cu autobuzele spre
inchisoarea din PoZarevac, de unde Skender Isufi a fost eliberat la 14 aprilie 2000,
in baza deciziei Ministerului de Justitie al Serbiei, fara sa i se prezinte un act de
punere sub acuzare sau de alta natura. El nici nu a fost interogat ulterior. Din
martie 2004 se trateaza de tulburarea stress post traumatica.

Tn numele lui Albert Nebih si Skender Isufi, Centrul de Drept Umanitar (CDU) de
la Belgrad, la 17 mai 2007, a intentat o actiune impotriva Republicii Serbia pen-
tru exercitarea dreptului sdu la repararea prejudiciilor, actiune ce face parte din
programul de suport al victimelor violarilor drepturilor omului*?. La 18 decem-
brie 2008 CDU a primit hotarirea Curtii municipale din Belgrad, prin care Serbia
este obligata sa achite lui Albert Nebih si Skender Isufi despagubiri in valoare de
185000 dinari (aproximativ 2000 de Euro) fiecaruia, pentru detentia ilegala timp
de 11 luni pentru care se face responsabil statul. Din cauza ca suma este nejustifi-
cat de mica, CDU a inaintat apel la Curtea raionala Belgrad. Procedura continua.

4.4. Mobilizarea fortata a refugiatilor

2

n vara anului 1995, Ministerul Afacerilor Interne al Serbiei a fortat ilegal apro-
ximativ 10,000 de refugiati din Croatia si Bosnia si Herzegovina sa participe la
operatiuni militare desfasurate de Armata Republicii Srpska Krajna* sau Armata
Republicii Srpska*. Multi au fost in lupte, altii nu si-au vindecat nici azi ranile.

Centrul de Drept Umanitar, in numele refugiatilor mobilizati fortat, a initat peste
1000 de actiuni judiciare impotriva Republicii Serbia. Gugleta Stojan, Kasap Mile,
Simi¢ Porde, Dereta Zdravko, Zivkovié¢ Slavko, Kosovi¢ Duro si Ljubidi¢ Mirko te-
mindu-se pentru vietile lor si a familiilor lor au fugit din Croatia si s-au refugiat
in Serbia pe timpul operatiunilor militare cunoscute sub denumirea de ”“Oluja”
(Furtunad) Tn august 1995. Sosind in Serbia, au obtinut statut de refugiati in con-
formitate cu prevederile legale si Conventia privind Statutul Refugiatilor. Cu toate
acestea, statutul de refugiat nu a constituit un obstacol pentru Ministerul Afa-
cerilor Interne al Serbiei ca foarte curind sa priveze refugiatii de libertate. Fara
explicatii sau bazindu-se pe temeiuri false, cu utilizarea fortei si in prezenta mem-
brilor de familie, multi refugiati au fost arestati de catre ofiterii de politie imediat
dupa trecerea hotarului; unii din ei au fost arestati in taberele pentru refugiati.
Dupa ce i-au arestat au fost transportati de gardieni voluntari sirbi intr-o tabara

42 Sustinut de Swedish Helsinki Committee for Human Rights
43 Armata Serbilor Croati, pe parcursul razboiului din Croatia
44  Armata Serbilor Bosnieci, pe timpul razboiului din bosnia si Herzegovina
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din Erdut (Croatia). Dupa incheierea “training-ului”# in tabara, ei au fost inrolati
fortat in trupele militare ale Republicii Srpska Krajina.

n acest caz, la 19 iulie 2006 Curtea Suprema de Justitie a Serbiei a respins ce-
rerea statului, prin care se cerea curtii municipale din Belgrad sa reexamineze
actiunea fnhaintata de Centrul de Drept Umanitar (CDU) pe parcursul anului 1998,
in numele a 7 refugiati din Croatia mobilizati fortat. Prin acest act, Curtea Supre-
ma a confirmat responsabilitatea Serbiei pentru violarea dreptului la libertatea
si securitatea persoanei garantate de Conventia privind Statutul Refugiatilor. Prin
aceasta hotdrire, Curtea a obligat statul sirb sa achite victimelor despagubiri ma-
teriale In suma de 2380000 dinari (aproximativ 25,000 Euro). Hotariri similare au
fost adoptate si in alte mii de cauze.

4.5. Retinerea grupului in Djakovica*

Pe timpul lui Milosevic*’, Guvernul a condamnat in procese inechitabile si a n-
temnitat 1,900 de etnici albanezi. Dosarele au fost intentate Th baza prevederilor
Codului penal al lugoslaviei referitoare la punerea in pericol a integritatii terito-
riale, conspiratie sau crearea de grupuri pentru activitati de subminare a puterii
de stat (a ordinii constitutionale). in majoritatea cazurilor s-a invocat art. 136 al
Codului penal, care sanctioneaza "asocierea pentru conducerea unor activitati
distructive”, sau art. 125 al Codului penal privind terorismul.

Membrii grupului Djakovica (143 de etnici albanezi din Kosovo) au fost arestati in
intervalul de timp de la 11 la 15 mai 1999, fiindu-le inmanate mandate de arest
pentru 30 de zile. Tinind cont de bombardamentele NATO asupra lugoslaviei,
pind la 15 iunie 1999, intemnitarea lor era conforma legilor Serbiei. De la 15 iunie
si pind la 17 noiembrie 1999, detentia lor a devenit ilegald. Majoritatea procese-
lor s-au desfasurat la inceputul anului 2000, grupul fiind condamnat la 1632 ani
de inchisoare.

n februarie 2001, noul Guvern a declarat amnistia, ca urmare aproape toate per-
soanele condamnate n baza art.125 Cod penal, au fost eliberate. Curtea Supre-
ma a modificat decizia privind grupul Djakovica si a dispus reexaminarea proce-
sului pentru luna aprilie 2001. Prin aceeasi decizie a fost anulata detentia tuturor
membrilor grupului.

Tn decembrie 2001, se mai aflau in detentie 173 de persoane, dintre care, 90 erau
detinuti politici de etnie albaneza. Ceilalti 83 de detinuti erau condamnati pentru
infractiuni ce tin de incdlcarea ordinii publice. Pe parcursul anului, majoritatea
detinutilor, inclusiv grupul de 143 de persoane Djakovica, care a fost condamnat
in 1999, au fost eliberati atit in baza apelurilor depuse, cit si a amnistiei, iar in alte
cauze si dupa expirarea termenului detentiei.

45 “Training-ul” includea citeva zile de umilire, tortura si tratament inuman si degradant, explicindu-le ca ei sunt "tradatori ai
poporului Serb”

46 Djakovica/Djakova — oras in Kosovo

47 Inainte de 5 October , 2000



n noiembrie 2000, Guvernul lugoslaviei si Serbiei au semnat un acord cu Misiu-
nea ONU in Kosovo (UNMIK) care, printre altele, a luat masuri pentru reexami-
narea tuturor acestor cauze si pentru transferul detinutilor kosovari, albanezi in
Kosovo, pentru a-si ispasi pedeapsa, daca probele confirmau sentinta. Pe parcur-
sul anului 2001, acest acord a fost in mare parte implementat.

4.6. Reprimarea politieneasca a miscarii “Otpor” in Serbia*

>

Miscarea "Otpor” (Rezistentd) a fost initiatd in octombrie 1998 de un grup de
studenti al Universitatii din Belgrad, care erau nemultumiti de activitatea structu-
rilor academice existente si de esecul protestelor impotriva caracterului represiv
al Legii universitare din Serbia. La miscare au aderat alte universitati din Serbia,
protestatarii revendicand public "alegeri libere si echitabile, o universitate de-
politizata si independenta, presa independenta si libera”. Miscarea s-a raspindit
rapid Tn multe orase si ordsele din Serbia. Incluzind la inceput grupuri mici de
studenti, miscarea s-a transformat intr-o miscare a oponentilor politici ai guver-
narii. Simbolul miscarii ,Otpor”, un pumn strins, este recunoscut ca un simbol al
curajului si luptei pentru instalarea valorilor democratice in Serbia. Ca raspuns
guvernul Serbiei a initiat in mass-media o campanie, calificind ,,Otpor” drept o
organizatie ostila iar in mai 2000 a organizat o actiune a politiei pentru arestarea
membrilor miscarii. Fard a se tine cont de campania electoral3, zilnic erau reti-
nuti activisti ai miscarii ,Otpor”.

n luna mai si pind la mijlocul lui septembrie 2000, politia a arestat peste 2000
de activisti ai miscarii ,,Otpor”, 400 de membri ai partidelor politice de opozitie
si aproximativ 100 de activisti ai organizatiilor neguvernamentale. Investigatiile
Centrului de Drept Umanitar (CDU), care includ interviuri cu victimele actiunilor
ilegale ale politiei si probe scrise, demonstreaza ca Ministerul Afacerilor Interne
ainitiat, la Tnceputul lunii mai anul 2000, o larga campanie impotriva tinerilor din
Serbia in general si impotriva activistilor miscarii ,Otpor” in special. Majoritatea
persoanelor arestate aveau peste 25 de ani, 200 dintre ei aveau intre saizeci si
optzeci de ani. Vreo 300 de activisti ai miscarii ,Otpor” au fost retinuti de cinci
sau de mai multe ori. Cu ocazii diferite, politia a retinut treizeci de femei, care au
luat parte la actiunile miscarii. O analiza indica faptul ca politia a fost antrenata
intr-o actiune organizata si sincronizatd, cu indicatii clare, instructiuni si obiecti-
ve. Desi actiunea era realizata in toata Serbia, tinta ei era evident Vojvodina®.
Procedura unica aplicata in toate cauzele, demonstreaza ca ofiterii de politie au
actionat la ordin, Tncalcind intentionat Constitutia si alte legi. Siguranta cu care
politia a Tncalcat legea convinsi cd vor fi exonerati de la orice raspundere — atit
disciplinara, cit si penala.

Politia zilnic retinea barbati, tineri sau femei, copii sau alti cetateni care se iden-
tificau drept activisti sau simpatizanti ai miscarii ,,Otpor” si care fie lipeau afise

48 Din 2 Mai pina la 24 Septembrie 2000
49 Provincia de Nord a Serbiei
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sau distribuiau materiale de propaganda, fie criticau public autoritatile si purtau
maiouri si embleme cu simbolurile miscarii. Pe parcursul lunilor iunie, iulie si
august 2000, Tnainte de declansarea campaniei electorale, politia a adunat toti
activistii inregistrati ai miscarii ,,Otpor” intr-un anumit loc inainte de vizita condu-
cerii locale a PSS*° si a PSI°?, i-a tinut la postul de politie pina ce oaspetii au plecat.
Arestdrile activistilor miscarii ,,Otpor” in perioada campaniei electorale a PSS si

PSI a fost atit de mediatizatd, incit societatea s-a obisnuit cu ele.

Fortele de ordine au recunoscut ca au executat ordinul de a retine toate persoa-
nele care poarta maiouri cu emblema miscarii ,Otpor” si care distribuie mate-
riale de propaganda, pentru motivul cd miscarea ,Otpor” este considerata de
minister o organizatie interzisa. CDU a documentat in iulie si august peste 600 de
cazuri de retinere a tinerilor, minorilor si copiilor care purtau “maiouri interzise”
in locurile publice.

Pe parcursul campaniei electorale politia a intensificat persecutiile Tmpotriva ac-
tivistilor miscarii ,,Otpor” si a participantilor la actiunile desfasurate sub lozincele
"Este terminat” si "A sosit timpul”. Exista probe care demonstreaza ca politia a
inregistrat cu meticulozitate fiecare nou activist sau simpatizant al miscarii.

n legatura cu impuscarea unui oficial al conducerii partidului, politia a retinut si
a interogat peste 200 de activisti ai miscarii ,Otpor” din Novi Sad si din alte orase
ale Serbiei, ca justificare afirmind sa sunt “conversatii informative” conferindu-le
actiunilor lor o bruma de legalitate pentru a acoperi disensiunile politice. Docu-
mentele CDU demonstreaza cd in toate aceste cazuri politia a actionat ilegal in
baza indicatiilor superiorilor.

Aproximativ in zece cazuri au fost expediate citatii fird a se indica motivele. in
citeva cazuri au fost indicate motivele: “conversatie informativa” sau ”luarea de
amprente dactiloscopice”. in timpul interogérilor inspectorii au folosit un chestio-
nar unic, pentru a afla cind si de persoanele au aderat la miscarea ,,Otpor”, obiec-
tivele organizatiei, contactele cu persoane de peste hotare, sursele de finantare,
locul intrunirilor, identitatea liderilor, conceptiile politice si numele rudelor. Unii
au fost intrebati daca existau Tn cadrul miscarii ,Otpor” grupari extremiste sau
teroriste. Au fost retinuti de asemenea minori si tineri interogati despre concep-

tiile politice.

Dupa instaurarea democratiei, CDU a depus cereri in justitie cu privire la cazurile
de privare de libertate si abuzurile ofiterilor de politie. In majoritatea cauzelor,
instantele din Serbia au declarat statul vinovat de abuzurile politiei si privarile
ilegale de libertate.

50 Partidul Socialist al Serbiei
51 Partidul de Stinga al lugoslaviei



5. Masurile luate de catre Serbia si alte tari

Desi situatia n statele fostei lugoslavii este inca instabild, anul 2000°? este con-
siderat anul cind a luat sfirsit conflictul, in special in Serbia. Prin urmare, Serbia
ultima Tn regiune a procedat la reforme importante pentru asigurarea dreptului
la libertate si securitatea persoanei.

Paralel cu cercetarea detentiilor ilegale si a altor violari grave ale drepturilor
omului, noua guvernare si-a dedicat timpul proiectarii si adoptarii noii legisla-
tii in domeniu. Modificarile n legislatie, in majoritatea cazurilor, erau efectuate
de Ministerul Justitiei Tn strinsa cooperare cu expertii Consiliului Europei (CE),
Organizatia pentru Securitate si Cooperare in Europa (OSCE) si societatea civila
din Serbia. Legile provizorii din acest domeniu (Legea privind procedura penals,
amendamentele la Codul penal, Legea politiei etc.) au fost de asemenea urmate
de adoptarea diferitelor acte subordonate legilor si regulamente precum Codul
privind etica politica®. Facind o comparatie cu alte tari balcanice si est-europene,
Serbia cel mai tirziu a procedat la realizarea reformelor, dar s-a conformat tutu-
ror standardelor statelor membre ale OSCE si CE.

Instruirea ofiterilor de politie era cea mai importantd masura pe care noul guvern
a intreprins-o impreuna cu partenerii si expertii internationali. Ca baza a servit
studiul realizat de expertii OSCE in scurt timp dupa reforma democratica. Citeva
recomandari importante vizau problema referitoare la privarea de libertate si
standardele, majoritatea fiind implementate. Cu toate eforturile depuse, in pofi-
da programelor educationale, politistii isi schimbau incet obiceiurile.

Modificarile contineau prevederi clare referitoare efectuate de catre politie, dis-
cutiile informative, investigatii, dreptul la aparare in timpul procedurii prejudicia-
le etc. O modificare importanta a constituit reducerea duratei procedurilor preju-
diciale, inclusiv a detentiei. Pe linga aceasta, au fost depuse mai multe interpelari
pentru prelungirea termenului arestului preventiv.

ninspectoratul General de Politie, a fost creata o structura speciala pentru inves-
tigarea abuzurilor politiei comise Tn exercitiul functiunii. Totusi controlul intern
vechi inca exista. Rezultatele activitatii subdiviziunii de control in ultimii noua ani
a fost nesatisfacatoare.

A fost instituit un nou sistem judiciar pentru a optimiza combaterea crimelor de
razboi, crimelor organizate, traficului de fiinte umane, fiind create Camere speci-
ale in cadrul instantelor de judecata pentru crime de razboi si crimelor organiza-
te, procedura in fata acestor camere a fost apreciata pozitiv.

Dupa incetarea conflictului, Serbia a solicitat acordarea statutului de membru al
ONU si OSCE si a prezentat structurilor ONU, stabilite prin Conventiile ONU, ratifi-
cate anterior de cdtre RSFi. Tn 2003, in scurt timp dupa asasinarea primului minis-

52 in societatea Sirba, data de 5 octombrie 2000 este perceputa ca data schimbarilor democratice
53  Codul de etica politica, Monitorul Oficial al Republicii Serbia 92/06
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tru Djindjic, Serbia>* a devenit membru al Consiliului Europei. Starea de urgent3,
instituitd imediat dupa asasinat, a redus garantiile referitoare la dreptul la liber-
tatea si securitatea persoanei. A fost prelungita durata arestului preventiv, au
devenit posibile interogarile in lipsa avocatului etc. Organizatiile neguvernamen-
tale au intervievat persoanele arestate, acestea relatind despre diferite incalcari
ale procedurii de arest preventiv, comportamentul brutal al fortelor de ordine pe
durata arestului, tinerea in arest timp de citeva saptamini fara a fi interogati.

Dupa prezentarea raportului catre organele ONU si CoE, organizatiile nationale
si internationale si-au intensificat activitatea de monitorizare. Aceste activitati
erau secondate de o larga campanie de advocacy, inclusiv asistenta juridica gra-
tuita persoanelor ale caror drepturi au fost violate sau care au suportat detentii
ilegale. Campania de ridicare a constiintei juridice si diferitele proiecte in acest
scop urmareau informarea cetatenilor asupra drepturilor lor Tn procedura pre-
judiciala. Au fost organizate mese rotunde asupra acestui subiect, discutindu-se
violarea dreptului omului in prezent si trecut, in special pe parcursul anilor 90.

Dupa exemplul Serbiei, au fost create Camere pentru crimele de razboi in Croa-
tia, Bosnia si Herzegovina, care examineaza cele mai grave abuzuri aupra drep-
turilor omului comise in timpul conflictului armat. De asemenea, n aceste trei
state au fost instituite procuraturi speciale pentru crimele de razboi. Majoritatea
cazurilor supuse judecarii au avut un impact pozitiv in regiune, in ciuda dificulta-
tilor legate de prezentarea martorilor, probelor si presiunea societétii. in Koso-
vo si Muntenegru nu au fost create camere speciale, insa instantele raionale au
competenta de a examina crimele de razboi si abuzurile grave asupra dreptului
omuli pe durata conflictului.

Camerele pentru crimele de razboi, isi axeazd activitatea pe examinarea cazuri-
lor de omucideri, rapiri de persoane, torturd si disparitie. incalcarea dreptului la
libertatea si securitatea persoanei a fost doar o parte a rechizitoriilor inaintate,
fara a se pune accente speciale. Cu toate acestea, instantele de judecata au exa-
minat Tncalcarile de acest gen, mult mai atent in cazurile deportarilor si lagarelor
de concentrare. Conform opiniei judecatorilor si procurorilor din aceste state,
detentia ilegala si incalcarea dreptului la libertatea si securitatea persoanei con-
stituie metodele de savirsire a crimelor de razboi si de aceea nu sunt aratate in
partea importanta a rechizitoriului.

6. Recomandari

a) Pentru Autoritatile Publice Centrale

e Perfectionarea cadrului legal si aducerea lui in conformitate cu standarde-
le CoE/OSCE.
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e Ratificarea tuturor conventiilor relevante in domeniu, in special Statutul
de la Roma.

e Crearea unor mecanisme judiciare speciale si ne-judiciare, pentru exami-
narea gravelor violari ale depturilor omului, inclusiv violarea dreptului la liberta-
tea si securitatea persoanei.

¢ Indiferent de solutionarea conflictului, realizarea cooperarilor mai largi cu
toti subiectii care pot contribui la investigarea gravelor incalcari ale drepturilor
omului.

e Crearea unor institutii ad-hoc, care vor acorda asistenta in implementarea
celor mai importante standarde ale drepturilor omului (asa-numita organizatie
de cooperare a fost instituita in timpul conflictului din Serbia de Sud).

b) pentru organele politiei si judecatorii

e Instituirea unei structuri independente, functionale, care va investiga plin-
gerile asupra abuzurilor comise de ofiterii de politie.

e Pedepsirea adecvata pentru privarile ilegale de liberate.

e Colectarea de date in cazurile cind infractorii au fost pedepsiti pentru in-
calcarea drepturilor la libertatea si securitatea persoanei.

e Aplicarea directda a standardelor internationale in special a comitetelor
ONU, si jurisprudentii Curtii Europene pentru Drepturile Omului.

e Aplicarea directa a standardelor internationale (inclusiv standadele men-
tionate de Curtea Europeana) in activitatea politiei.

c) pentru societatea civila

e Promovarea ideii de organizare a unei structuri independente, care va co-
lecta dovezi, marturii si alte materiale pe parcursul diferendului.

e Organizarea de campanii permanente pentru ridicarea constiintei juridice
si informarea asupra dreptului la libertatea si securitatea persoanei.

e Cooperarea de lunga durata cu mass-media in investigarea cazurilor de
abuzuri ale politiei, privarea ilegala de libertate si tortura.

e Acordarea de asistenta juridica gratuita in orase mici si reprezentarea vic-
timilor in instantele de judecata, in special in cazurile legate de conflict.

e Actiuni simultane de strada (flash-mob) in diferite orase pentru a demon-
stra ca dreptul la libertate este acelasi pretutindeni.

e Desemnarea unei coalitii sau proiect care va permite, intr-un timp foarte
scurt, alertarea sistemului in cazul comiterii de detentii ilegale sau alte violari
similare. Aceasta va include un biroul de avocati, mass-media, internet etc.
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1. UcTopunyeckunin 3KCKypc 1 pasButre npo6nembl

Tak HasbiBaemas «[MpuaHecTpoBcKas Mongasckaa Pecnybnaunka» (aanee «[MMP»)
3aHMMaeT nopagka 4000 KB.KM, TO ecTb 0Kono 12% Tepputopum PM.!

CornacHo npeaBapuUTeNbHbIM
pesynbTatam nepenucu Hace-
neHus, nposegeHHon B 2004
rogy, Ha TEppUTOPMUAX, KOH-
TPOANPYEMbBIX CEMAPATUCTCKOMN
aAMUHUCTPALMEN, NPOXKUBAET
555,5 Tbicay yenosek (Ha 170
000 meHbLue, 4em B 1989 roay).
B 1989 roay, 39,9% HaceneHus
neBobeperkHbiX paioHoB [He-
CTpa cocTaBasAn mongasaHe/
pymbiHbl, 28,3% - yKpauHLpbl
n 25,4% - pycckune. Ha ceroa-
HA, eCNM BepuTb pes3ynbTaTam
nocnegHen nepenucu, «mosn-
JaBaHe» COCTaBAAOT BCEro
31,9%, a pyccKMe wn yKpauH-
ubl 30,3% 1, COOTBETCTBEHHO,
28,8%*. lNpeanonaraercs, 4To
nopsaka 400 TbiC. *KuUTeNei NPUAHECTPOBCKOrO PermoHa MMeHT rPaxKaaHCTBO
PM. CornacHo oduumanbHOM MHPOPMaLMK, [OCTOBEPHO MOXKHO YTBEPXKAATb,
yTo Ha deBpanb 2009 roaa, 223 580 yenosek bbiAK rpaxkaaHamm PM ¢ npasom
rosoca.

Il

B 3HauMTeNbHOM Mepe, C UICTOPUYECKOWN TOUKM 3peHuUsA, peKa [lHecTp BbINoAHANA
pPO/b rPaHULbl MeXay pasnnyHbiMmu Mmnepuamm n focygapctBamm, cerogHALL-
HAA TEPPUTOPUA NPULHECTPOBCKOrO PErmoHa 1 6bina YacTbio 3TUX 0O6pa3oBaHUA.
HaunHas, c 1791 roga Poccuiickaa Mmnepua pacwmpsaeTca Ao pekun [Hectp, a ¢
1812 ropa po peku Mpyt. B 1918 roay tepputopua mexay Npytom n IHectpom
(Beccapabus) BoccoeanHstoTca ¢ Koponesctsom PymbiHuK. HacnegHuk Poccuid-
ckolt Mmnepumn, CoseTckuii Coto3 HesycnewHo npeabasaset TpebosBaHUA Ha
MeXAYyHAapO4HOM YyPOBHE O TOM, YTODbl BHOBb 3aHATb AaHHY TeppuToputo. B
OAQHHOM KOHTEKCTe, A8 NoAroTOBKM APYruX cueHapues, B YKpauHe B 1924 roay
obpasyetca Mongasckaa ABToHOMHan Counanuctnyeckas Cosetckan Pecnybniu-
Ka (MACCP) co cTtonunueii B r. banTta. B pamkax AaHHOM CTPYKTypbl ,,u306peTaeT-
cs” MoNAaBCKUI A3bIK, afidaBUT KOTOPOro OCHOBAH Ha Kupuaauue (4tobbl oT-
NINYATLCA OT PYMbIHCKOTO).

1 http://images.google.com/images?gbv=2&hl=en&q=republica+moldova&sa=N&start=216&ndsp=18
2 Muxaii I'peky, Anaton LiapaHy, Monutuka nuHreuctudeckon ynctkun B Mpuarectposbe. KnwnHes, 2005
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MNoanucaHue MakTa PubbeHTpona-MonotoBa 1 okkynauusa beccapabum 3actas-
naet CCCP npeAnpuHATL Mepbl, KOTOpble MpeaoTBpaTuAM 6bl BHOBb NoOTeEpHO
pernoHa, Taknm obpasom, obpasyetrcas MCCP. 1na aToro, 4acTb CTPaTErMYECKUX
Tepputopuin beccapabum BKAoYatoTcA B cocTaB YKpaunHckoi CCP, a Hebonblian
yacTtb 13 coctaBa MACCP (5 paiioHoB) BK/toueHa B coctaB MCCP. Takum 06pasom,
OHa Hblna NONHOCTLIO IMLEeHa BbIXoAa K [yHato n YepHOMY MOPIO, MHTENIUTEH-
umA genoptmposaHa B CMbUpPb namn uctpebaeHa Ha MecTe, a ,,MONZABCKUIA” A3bIK
Ha OCHOBE KMPWUINULbI BBEAEH COBETCKOM BNACTbIO Ha Bcelt Tepputopun MCCP. B
nepuoa COBETCKOM B1AaCTU BOCTOYHAS YacTb pecnybnKm (To ecTb, NpUAHECTPOB-
CKMI pervoH) npeobpasyetca B NPOMbILLJIEHHYIO 30HY, @ 3anagHas OCTaeTcsa B
60/IbLUIMHCTBE CBOEM CE/IbCKOXO3ANCTBEHHOM.

OOHOBPEMEHHO C 06bsABNEHMEM OEMOKPATUYECKMX U3IMEHEHUN, UMEHYEMbIX
,MIEPecTpoiikoin”, HoBas HauMoHanbHaA HTennureHumns MCCP TpebyeT Bo3BpaTa
K TaTUHCKOMY andaBuUTy, NeEpeMMeHOBAHUA U NPULAHMA CTaTyca FrOCYAapCTBEH-
HOro PYMbIHCKOMY f3blKy. B ganbHenwem, ABUXKEHWE HALMOHANbHOMO OCBO-
60xxaeHna MongoBbl CTAaHOBUTCA OAHMM U3 CaMbIX aKTUBHbIX HA 9KC-COBETCKOM
NpOCTpaHCTBe, YTO Noasurno Kpemnb Ha waHTax PM gBymA cenapaTUCTCKUMM
06pa3oBaHNAMM Ha €€ TePPUTOPUM, EC/IN OHA HEe NMepecTaHeT HACTanBaTb Ha He-
3aBMCMMOCTM M COOTBETCTBEHHO, BOCCOEAMHEHNN C PymbiHMeN. LLIaHTaXK Bce ke
6bl1 NPUMEHEH, a NOJIUTUYECKan 31uTa KMwKnHeBa He cMorna npegoTBpaTUThb
nposoKaymio. Tak, B 1991 rogy co3aatoTcA BOEHU3NPOBAHHbIE OTPAAbI, B YacT-
HOCTM, C y4aCTMEM MHOCTPAHHbIX HAEMHUKOB, SKUMMPOBAHHbIX Boenpunacamm u
BoopyKeHnem 14 Apmuun. B 1992 roay B neBobepexkbe [JHecTpa BCMbIXMBAET BO-
€HHOe Hacunue, BCNeACTBME KOTOPOro KOHCTUTYLMOHHbIE BnacTu PM notepsanm
KOHTPO/Ib Hag, aHHON TeppUTOpPUEN.

02.09.1990 «[MMP» npoBo3rnawaeT CBO He3aBMcumocTb oT PM. B oTtcyTcTBume
KOHTPOAA CO CTOPOHbI KOHCTUTYLMOHHbIX M 3aKOHHbIX CTPYKTYP, MbITKKX, MOXULLLE-
HWA, HacUne, NCYe3HOBEHMA, HE3aKOHHbIe 3a4epKaHuA 1 ybuincrea ctaHOBATCA
HOPMOM B CPaBHEHMM C OCTa/IbHOM TeppuTopuen cTpaHbl. OTBETCTBEHHOCTb 33
[aHHYI0 CMTYauMio He 6bina B3ATa Ha cebA HU KOHCTUTYLUMOHHBIMW BNACTAMM, HU
npeacTaBUTENAMM HE3AKOHHbIX CTPYKTYP Ha 3TOM TeppuTopun, HM Poccminckom
depepaumeint, KoTopaa NpesoCTaBUIa BCHO MOMOLLb CENaPaTUCTCKUM CTPYKTY-
pam, HeobxoaMMy0 418 OPraHU3aLMK U 3aXBaTa KOHTPOA HaZ AAaHHOWN Teppu-
TOpWeMN, a y4acTb Aen He U3BeCcTHa 06LLeCcTBEHHOCTH.

Ocobyto posib B paMKax JaHHOro KOHGMKTA cbirpana u urpaet PoccuincKasn
depepauma, KOTOPON BCe XKe yAanochb 3anony4ymTb CTaTyC NocpeaHuKa Uam
,FOCyAapCcTBa-rapaHTa”, HECMOTPA Ha TO YTO €€ BOWMCKA, AUCNOUMPOBAHHbIE
Ha TeppuTopuM PM, 6bIAM HenocpeacTBEHHO BOB/AEYEHbl B BOEHHble Ael-
CTBMA Ha CTOPOHe cenapaTtmctos. 21 utona 1992 roga npesnpeHT PO, Bopuc
EnbuuviH, n npesngent PM, Mupuya CHeryp, noganucanu B MocKkBe mongo-
poccuiickoe cornalleHue o ,,MPUHUMNAxX MUPHOTo yperyJimpoBaHUsa BOOpY-
YKEHHOro KOHG®/IMKTA B MPUAHECTPOBCKOM pernmoHe PM”, Ha oOCHOBaHUMU
KOTOPOro co3aaeTtca ,MexaHu3m noggepraHusa mupa”, obpasyetca 30Ha



BesonacHoctM U ObbeanHeHHaa KoHTposb-
Haa Komuccua.

XoTa noanucaHWe KOHBEHUWMW OKas3anoCb He-
30 dEKTUBHBIM U HeBbirogHbIM ana PM u ee
HapoAa, 3TO BCE *Ke MPMUBE/O K NPEeKPaLEeHUIO
BOEHHOrO HAcWAMA, NpPefocTaBuB 0bLLECTBY
BO3MOXHOCTb BEPHYTbCA K NOBCEAHEBHOW MMUp-
HOM *KM3HW. C 3TOr0 MOMEHTA, BOMPEKU KOHCTU-
TYLMOHHbIM HOPMaM M NMPUHUMNAM MeXayHa-
pogHOro npasa, Tak Ha3blBAEMbIM MeXaHWU3M
noAagepXaHua mMmupa Ben NMlb K YKPenaeHuto
CenapaTUCTCKOro pexkuma. KnoueBoi Urpok
B AaHHOM dopmate, Poccuitickas Pegepaums,
NMOCTOAHHO M HEUM3MEHHO NPezOoCTaB/Ana BCHO
HeobxoaAMMylo MoAAEPIKKY (3KOHOMMYECKYIO,
NpaBoBYIO, MONUTUYECKYIO, BOEHHYIO U T.4.) CO-
OTBETCTBYIOLLEMY MPOLECCY, BONPEKN obULM-
aNbHbIM 3asB/IEHMAM O TOM, YTO OHa yBaKaeT
N NOAAEPKMBAET TEPPUTOPMAbHYIO LLeoCT-
HOCTb PM.

MOLDOV?

C notepeit 3pPeKTUBHOTO KOHTPONS Hag, AAaHHOW TeppPUTOPUEN, KOHCTUTYLMU-
OHHble opraHbl PM He cMOrM AOCTUTHYTb BUAMMbIX YCNEXOB B peasnm3aumm u
3aLLMTE OCHOBHbIX MPaB Ye/I0BEKA, BK/OYAs NMPaBO Ha CBOOOAY U IMYHYIO He-
NPUKOCHOBEHHOCTb. MocTeneHHo BaacT PM oTKa3anncb NpakTUYECKM OT 1060
OTBETCTBEHHOCTM 33 MOJIOXKEHUE TParkAaH NPUAHECTPOBCKOrO PernoHa, npoBo-
[OA HEeMNocnef0BaTeNbHYIO U HECBA3HYIO MOAUTUKY Ha HALMOHA/NbHOM U MeXay-
HAapPOAHOM YPOBHSIX.

C 1991 roga nNMYHasA HENPUKOCHOBEHHOCTb CTaNa OYeHb cepbe3Hoi npobiemon
O1R NPUAHECTPOBCKOro pernoHa. TMpacnonbCkmMe He3aKOHHbIE CTPYKTYPbl NpaK-
TUYECKM He MPEKPaTU/IM OKasblBaTb GU3MYECKOE M MCUXONOTUYECKoe AaBeHNe
Ha Ntofel C UHbIMM B3MNSAaMM, OTKPbITO NPU3bIBas HAaceNeHMe K pacnpase Hajg,
TEMMU, KTO MPOTUBOCTOUT BBEAEHUIO HE3AKOHHOMO U YyXKAO0ro pexkmma. laseta
,Tpygoson Tupacnonb” ot 28.11.1991 onybaunkoBana Gpamuanio m AOMaLLHWUMA
aapec HayanbHUKa Muanumu r. Tupacnons B. LLep6aToro n Apyrux cOTpyaHUKOB,
KOTopble, AKOObI, ,4eNCTBOBAIM NPOTUB NoAUTUKKM MMP”, npusbiBas yntatenemn
BbIOPaTb MO OTHOLWIEHMUIO K 3TUM rparkAaHam Mo3uUMi0 HerogoBaHMA U 06BU-
HeHu. Ta e raseta 24 noHA 1992 roga B nepurog caMbiX KPoBaBbiX cODObITUI
MO 40-POCCUIACKON BOMHbI 1992 roaa, onybanKoBana CMUCOK BCEX NUL, OTKa-
3aBLUMXCA OT NPU3BAHUA B HE3aKOHHble BOEHU3MPOBaHHble POPMMPOBAHMUS, C
yKasaHnem GaMuamnii, MMeH, LOMaLLHUX U CY*KebHbIX aapecos.

Cnyyamn NoXMLWEHUA N UCTPEBNEHUA MMEN MECTO M Noc/e NognucaHsa Moaao-
POCCMIACKOrO COMMalLEHNA O MPEeKpaLleHUM OrHA M nepeaade MosiHbIX NoJHO-
MOYMIA CTPYKTYpam Mo nogaepaHuio mupa. Hanpumep, B aHeape 1993 roaa,
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Bopwuc BapruH, 28 net, oTnpasuacs B 1eBobepexkbe [HecTpa, YTobbl HABECTUTD
CBOIO MaTb, HO OblN 3agepKaH BOOPYKEHHbIMWU NMLAMKM, KOTopble n3bunum ero
0o cmepTtu. Kpome Toro, B aHBape 1993 roga Hag ropogom TurnHa (BeHaepbl)
6b1n1 pa3bpocaHbl IMCTOBKM € NPU3biIBaMK K HaceneHuto youTtb BukTtopa lycns-
KOBa, KOMMCCAapa MECTHOrO OTAENEHUA NOSNLMMN.

CambIiMK ,HECTabUNbHBIMW” HaceNeHHbIMM NYHKTaMKU M 30HaMK cTanu r. yboc-
capsl, r. beHaepsl, . Kop»KoBa, ¢. KuuKaHs, c. lopoukas, c. KowHunua, c. Kouneps,
c. MbicKa, c. JlyHra, HEKOTOpble HaceNeHHble NMYHKTbl [PUIOPMONOBbCKOrO paitioHa
U T. 4. IMEHHO B 3TUX HaceNeHHbIX NMyHKTax 6blan 3aperncTpupoBaHbl MHOrO-
YyMCNeHHbIE C/lyYaum KeCcTOKoro obpalleHus, rpabexelt, rmbenn nam ncyesHose-
HUA UL, KOTOpble MPUAEPKMBANUCL APYIUX B3MNALOB, HEXEAN TeX, KoTopble
HacUNbHO 6bINN HaBA3aHbI HE3aKOHHbIMM CTPYKTypamum®. Hanpumep, B nepuos,
1990-1993 rogos, 13 nopaaka 1000 kutenei c. Kopxosa [lyboccapckoro paino-
Ha 6blM YOUTLI MM Nponann 6e3 BecTn 60 yenosekK, B Tom uncse 10 aeBoyek,
KOTOpble OblIM MOXMLLEHbI Ka3akamu 1 3anepTbl B nogsane [lyboccapckoi M3C,
rae VX NPUHYAWIM 3aHUMATbCA NPOCTUTYLMER®.

PeanbHoe UNCNO KepTB 1 cyabba Aen B TOUHOCTU HEe U3BECTHbI 06LLECTBEHHOCTMH,
[axe no npoluectsnn 18 neT nocse npekpalieHns BOMHbI U AEUCTBUA ,,MUPO-
TBOpYeckoro” popmara.

Mocne ycTaHOBNEHUSA KOHTPO/IA HE3AKOHHOTO PEXMMa, OCHOBHbIE MPaBa M rapaH-
TUW 1L, OCTABLUMXCA B PErMOHE, BblN INLLEHbI BCAKOTO CMbicaa. Cenapatuct-
CKas aAMUHUCTPaLMA BbipaboTana arpeccMBHYO M HECTEPTNIMMYH MHPOPMALMOH-
Hyt0 Cpesly, No4AePKUBAEMYH MUINTAaPU30BAHHOM cucTeMoi. Miaeonornyeckas
06paboTKa HaceneHus ctasna 3aKOHOMEPHOI HOPMO, Fae NpaBaM U OCHOBHbIM
cBobosam yesoBeKka He OblI0 MecTa, pelweHnsa NPUHUMAZINCE Y3KOW rpynmnown
1L, B3ABLIMX Ha cebA PYKOBOACTBO PerMoHOM. B 3Tux obcToATeNnbCTBaX, Hesa-
KOHHbIN PEXXMM He A0MYyCKas HUKAKMX MHbIX B3rNA40B, KpoMe ,,0duLMnanbHbIX”,
HaBfA3aHHbIX BceM. Kpome Toro, nonuTtuyeckas 6opbba M sSKOHOMUYECKoe BAUA-
HWe B pernoHe TaKKe BesUCb NoJ SI03YHIOM ,BHELIHel yrpo3bl”, HECOMHEHHO,
€O cTopoHbl PM. B 37101 60pbbe ncnonb3osasmch Bce BO3MOXKHbIE CPEACTBA.

ArpeccuBHOCTb CUA U CTPYKTYP PErMOHA M3HAYa/IbHO CO342a/1a U NOCTOSHHO NoA-
OeprKmBana B obuectse aTmochepy, OCHOBAHHYIO Ha CTpaxe, TaKMM 0b6pasom,
4TO6bl HUKTO HE MOT YyBCTBOBATb ceba B 6e30nacHOCTH, eC/iM OH NpUAEPKUBaA-
€TCA UHbIX B3MMALOB U MHEHMUI, OT/IMYHBIX OT MECTHOM MponaraHabl Mo Bonpocy
o byayuwem ctaTyce perroHa. TonbKo 3a nepuog, ceHTAbpb-oKkTAGPL 1998 roaa, B
Tupacnone, B 6opbbe 3a chepbl BANAHMA Bbl0 paccTpenaHo 16 yenosek. Mo akc-
nepTHbIM OLLeHKaM, nopsaaka 70% 6roaKeTa NPUAHECTPOBCKOIO permoHa nonon-
HA/ICA 3@ CYET KOHTpPabaHAbl NPWU NOCPeACTBE TOProBbIX CTPYKTYP, CO3LAHHBIX U
KOHTPOZIMPYEMBIX NPEeACTaBUTENAMMN TMPACNONBCKOTO PeXMMa®.

3 Bnap 'peky, O viziune din focarul conflictului de la Dubasari, Knwnnes, 2005
4 MpaBa Yenoseka B Pecny6nuke Mongoea, KuwuHes, 2002, CHDOM
5 MpaBa Yenoseka B Pecny6nuke Mongoea, KuwnHes, 2002, CHDOM



Hanbonee 3Ha4YMMbIN M M3BECTHbIN C/lyYali HapyLLUeHMA MpaB Yes0BeKa, B TOM
ymcne HopM, OTHOCALLMXCA K Npasy Ha cBOOOAY U NNYHYIO HENMPUKOCHOBEHHOCTD,
6b11 OTMEYEH B cUTyaumu rpynnbl Mnawky. Jeno 6bino paccmotpeHo bonblioi
Manatoi EBponerickoro Cyaa 8 2004 roay®. YneHbl 3TON rpynnbl, XUTteau r. Tu-
pacnons, Benn 60pbby Ha CTOPOHE KOHCTUTYLIMOHHbIX CU U BblNW 3a4eprKaHbl
BO Bpems BOEHHOro Hacunuma B 1992 rogy npu noanepKe poCCUMCKNX BOWCK B
3TOM pervoHe, 3aTeM NOMeLLEHbl B UX BOMHCKME YACTU, OCYKAEHbI MECTHbIMM
»CYAEOHBIMU MHCTaHUMAMKU” K Pa3NIMYHbIM CPOKaM AnwweHua csoboapl, a inaep
rpynnsl Mnne Mnawwky — K CMepTHOM KasHU.

[axe ecnv 3T0ro He BblI0 AOCTAaTOYHO, BCE e He0HX04MMO OTMETUTb, YTO 3TO
6bIN OAMH M3 HEMHOTUX CNy4aeB, KOr4a KOHCTUTYLIMOHHbIE BAACTU NPUIOKUAN
BCE YCU/IUSA, HaNpaB/IeHHbIe, KaK Ha 0CBODOXAEHME, TaK M Ha rapaHTUpOBaHue
MWHUMaNbHOW 6e30MacHOCTM, MOMOLLUM U YCAYT NMLAM, 3a4epXKaHHbIM UAN CO-
AEePKALLMMCA HE3aKOHHbIM PEXMMOM Ha 3ToW Tepputopun. Esponerickuin Cyz,
ycTaHoBMA, 4yTo PM He npogonKuna npunaratb AeNCTBEHHbIX YCUAUMA U HE Npu-
HANa 3GPEKTUBHBIX Mep AN NpeceyeHns HeNpepbIBHbIX HAPYLLUEHUI NpaB Ye-
HOB 3TOM rpynnbl. B KOHe4yHOM uTore, PM 1 P® 6b1aM npu3HaHbl BUHOBHbIMU B
HapyLleHUn Npas 1 cBoboga 4 nunu, KoTopble ObIIM HE3AKOHHO NLLEHBI CBOBOAbI
Ha 9, 12 n cooTBeTcTBEHHO 15 ner.

2. Peanusauua mexgyHapoaHbix 06Aa3aTenbCcTB B
oTHowweHuw Tepputopun NMNMP

Mocne npoBo3rnalieHna ceoelt HesaBncumocTtn, PM noagnucana v patuouumpo-
Basa pAf, MeXAyHapoAHbIX AOKYMEHTOB M NAKTOB, KOTOPbIe B MPUHLUNE A0/XK-
Hbl MPUMEHATBLCA Ha BCEN TePPUTOPUM CTPaHbI, B TOM umcne B ,,lTMP”. OcHoBHbIe
OOKYMeHTbI B 0bnacTn npas Yyesnoseka: Bceobwana Jeknapauusa MNpas Yenoseka
(BONY), EBponeiickan KoHBeHUMA o 3awmTe Mpas Yenoseka (EKMNY), PIDPC ra-
PaHTUPYIOT PAaBEHCTBO BCEX Nepes 3aKOHOM. PaBHbIM 06pa3om rapaHTMPOBAHO
npaBo Ha 3pPeKTMBHOE BOCCTAHOB/JEHME B MpaBax KOMMETEHTHbIMU HaLMO-
Ha/IbHbIMM CyAaMU B C/lyYaax HapyLIEHUA ero OCHOBHbIX MNPas, NpeaoCTaB/eH-
HbIX €My KOHCTUTYLMEN AN 3aKOHOM.

KOHCTUTYLMOHHOE NONOXKEHME O NPUOPUTETE MEXKAYHAPOAHbIX HOPM O NpaBax
yesioBEKa NPeBaIMPYeT Haf 3aKoHaMU U APYTMMU BHYTPEHHUMMW HOPMATUBHbI-
MW aKTaMW. ITO MOJIOKEHNE OTHOCUTCS KO BCEM 3aKOHAM, HEe3aBUCMMO OT MX
npuHATUA. NpaBo Ha cBO60oAY M NYHYIO HEMPUKOCHOBEHHOCTb /1MLA, HaxoAas-
Lerocs Ha TepputTopun PM rapaHTMpPOBaHO, KaKk HaLMOHa/IbHbIM 3aKOHOAATE N b-
CTBOM, TaK ¥ MEXAYHAPOAHbIMU AOKYMEHTAMM.

OpaHako, oAHOBpeMeHHO ¢ paTudukaumen EKMY, focyaapcTeo cHAMO ¢ cebs oT-
BETCTBEHHOCTb 3a 6e34elCTBUA M AesHMA, COBepLIaeMble Ha TEPPUTOPUN, KOH-

6 Decizia din 8 iulie 2004, llascu s.a. vs Federatia Rusa si Republica Moldova, nr.48787/99 http://cmiskp.echr.coe.int/tkp197/
view.asp?item=18&portal=hbkm&action=html&highlight=ilascu%20%7C%20MOLDOVA&sessionid=29714915&skin=hudoc-
en
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TPO/IMPYEMOM HE3AKOHHbBIM TUPACMONBCKUM peMmom. CneslyeT OTMETUTb, YTO
TaKoM noaxof K npobneme He ABNAETCA MPaBUAbHBIM U 3aKOHHbIM. TOT dakT,
YTO KOHCTUTYLIMOHHbIE B/IACTU HE KOHTPOJIMPYIOT YacCTb TEPPUTOPUU CTPaHbI,
He npeaocTaBaAeT UM BO3MOXKHOCTb OTPULATL M OTBepraTb Ntobble ycuama no
obecneyeHno KOHCTUTYLMOHHBIX NPaB rpaxaaH. B Takon cuTyaLMm mbl MOXKeEM
roBOPUTb O AUCKPUMMHALMM KUTENEN NN BbIXOLLEB U3 MPUAHECTPOBCKOrO pe-
r'MOHa, COPa3MepHO C APYrMMM KaTeropuamm rpaxkgaH. Tem He meHee, B pelue-
Hun EBponeickoro Cyaa o npuemnemoctu xanobbl, nogaHHoW Mnawky u gp.
npotMe PM un P®, yTBepKAanoch, 4YTo 3asAB/eHMNE He ABAseTcs 060CHOBAHHOM
OrOBOpPKOW.

OaHoBpeEMEHHO, AOoMYCKas, YTo Mo/A0Ba He OCYLLECTBAAET HUKAKOro KOHTPOIA
Hag, TeppUTOpMEn CBOEro BOCTOYHOTO pernoHa, Cya He nMo3Bo/MA Noapasyme-
BaTb, uTo MongoBsa byaeT HECTU NPAMYIO OTBETCTBEHHOCTb 3a HapylLueHusa npas
yenoseka. CKopee, 6bI71I0 YCTAaHOB/IEHO, YTO OTBETCTBEHHOCTb M0O/LOBLI 3a Ta-
KOr0o pofia HapyLlIeHUA NOMKMUTCA Ha HEeE No NPUUYUHE HEBbINOJHEHUA CBOUX MO-
3UTMBHbIX 06A3aTE/NbCTB, COCTOALLMX B NPUHATUN AOCTAaTOUHbIX, 3PPEKTUBHbIX U
coobpasHbIX Mep, B LeAX NPU3HAHUA NpaB YesoBeKa, onpeaeneHHbIX B KoH-
BEHLIUW.

Mo3utuBHble 06A3aTeIbCTBa, B3ATble Ha ceba PM, gomkHbl obecneynsaTtb To,
UTO KOHCTUTYLLMOHHbIE BNACTM MPUIOXKAT BCe yeunua ansa 3GGeKTUBHOMN 3aLuTbI
npae 1 cBo60s ML, NOCTOAHHO WM BPEMEHHO HaXOAALWMXCA Ha HEKOHTPOIU-
pyemoit Tepputopuun. MNo3nTuBHbIE 06A3aTeIbCTBA XapaKTepU3yIOTCA Mnpexae
BCEro TeM, YTO OHU KOHKPETHO TPebyloT OT BaacTen ,,MPUHATUA HeobXoauMbIX
Mep Aaa 3auuTbl npas”, uau eue 6oaee KOHKPETHO, ,MPUHUMATDL Pa3yMHble U
afekBaTHble Mepbl g obecneyeHma npas anua’.

ToT daKT, YTO KOHCTUTYLIMOHHbIE BIACTM HE KOHTPOAMPYIOT de-¢hakmo npugHe-
CTPOBCKWI PErMoH, He ocBOBOMKAAEeT MX OT OTBETCTBEHHOCTM 33 CUTyaLMIO B
JaHHOM pernoHe. B gene AccaHmase npotus [py3uun, paccmoTpeHHom Esponeii-
ckum Cyzom, Cyg nocymTan, yto cT. 1 ,,BneyeT 3a cobon u TpebyeT npmBeseHuUn
B AeNCTBME roCcyAapCcTBEHHON cucTeMbl, cnocobHoMn obecneunTb cuctemy KoH-
BEHLMW Ha BCel CBOEM TEPPUTOPUN UM MO OTHOLLIEHUIO K KaXKA0MYy YesioBeky”,
a B Aene Mnalwky nocuutan, yto ,,B Cy4anx, KOr4a YacTb TEPPUTOPUU B CBA3M C
cenapaTUCTCKUM PEXMMOM HEe MOXKET KOHTPO/IMPOBATLCA, FOCYAAPCTBO NPOAO-
¥KaeT HecCTU OTBETCTBEHHOCTb Mepes, HapoAOM, NMPOXKMBAIOLWMM Ha 3TON Teppu-
Topumn”. 06s3aTeNbCTBA, BO3/1aratolwmMecs Ha rocyLapcTBo, MPoMcTeKatoT 13 CT. 1:
rocyapcTso 0653aHO NPUHATbL HEOBXOAMMbIE MepbI, C OAHOM CTOPOHbI, A8 BOC-
CTAHOBJ/IEHWUSA CBOEr0 KOHTPO/IA HAZ AAHHOMN TePPUTOPUEN, @ C APYrOi CTOPOHDI,
ONA 3aWNUTbI, MPOXKMBAOLLMX Ha HEW NtOAEN.

O6paTvm BHMMaHMWe, 4TO NO3UTMBHbIe 06s3aTenbcTBa focygapcTea onpeaeneHsbl
[OCTaTOYHO YETKO U TPEBYIOT YCU/IUIA C ero CTOPOHbI B TOM, YTO OTHOCUTCSA K CO-
6ntoaeHUI0 M obecneyeHnio Npas M OCHOBHbIX CBO60OA Yenoseka. KOHCTUTYL M-
OHHbIE MOJIOXEHMA B 06/1aCTV NpaB 1M cBO6O/, Ye0BEKa HE MOTYT TOJIKOBATLCA U
NPUMEHATLCA BbIBOPOUYHO NAN ANCKPUMMHALMOHHO.



K coxkaneHuto, Bnactm PM He NpuKNaabiBalOT KaKMX-1MBO YyCUIUIA B STOM Ha-
npaB/ieHMM, B YaCTHOCTMK, MO 3aLLMTE M COBNOAEHUNIO NPABa Ha CBOHOAY U INYHYIO
HEMNPUKOCHOBEHHOCTb /ML, Haxoaawmxca B ,,[TMP”. B 3TOM KOHTEKCTe, B NepByto
oyepenb HEOOXOAMMO NPOAHANM3MPOBATL NONOKEHME /UL, APECTOBAHHbIX UK
OCYXAEHHbIX CenapaTUCTCKOM agMUHUCTpaumel. Boneli-HeBonen, B AaHHOM
pervoHe, exeaHeBHO apeCcTOBbIBAOT, 3a4EPHKMBAOT U OCYXKAAOT MHOTOYUC/IEH-
HOE KO/IMYeCTBO NunL, rpaxkgaH PM v He TonbKo.

[JaHHaa npobnema Ao/KHa ObITb MPOAHAIM3MPOBAHA C TOYKM 3PEHUSA NOJIOXKE-
Hui cTaTbk 5 EKMNY. B nepsyto oyepeab, TpebyeTcs oTBeTa Ha BONPOC, SIBASETCA
NN 3afeprkaHune, apecT Uau coaeprKaHue Nog apecTom UL, HE3AKOHHbIM PeXun-
MOM ,,3aKOHHbIM”, U MOTYT 1M PACCMaTPMBATLCA B Ka4YeCTBe , KOMMNETEHTHbIX” Te

#Cyabl”.

Kak 370 yKe 6bl10 HEOAHOKPATHO YCTAaHOB/IEHO MpeLeAeHTHbIM npasom Cyaa,
cnoso “tribunal” , ncnonb3dyemoe BO ppaHLy3CKOM TeKcTe KOHBEHUMM - cTa-
Tbe 5 M Apyrux cTaTbfAx, B YaCTHOCTM, B cTaTbe 6 KOHBEHUMM, OTCbINaeT, Npexae
BCEro, K opraHy, Co3[aHHOMY Ha OCHOBaHMM 3aKOHa U yA0BNETBOPAIOLLEMY PAaY
TpeboBaHW, TaKMX KaK HE3aBUCMMOCTb, BecnpmucTpacTHOCTb, CPOK MOJHOMO-
YuiA, rapaHTMM B paMKax npotiecca.

OpHoBpemeHHo B gene Unawky ECMY otmeuaet, 4yto, ,Npu onpeneneHHbIX
0bCcTOATEeNbCTBAX, HPUCANKLMIO, NPUHAANENKALLYIO CyaebHOM cucTeme Henpu-
3HAHHOMO HM OAHUM MEXKAYHAPOAHbIM 3aKOHOM, 06pPa3oBaHMA, MOKHO Ha3BaTb
TPUBYHaNOM, ,,CO34aHHbIM HAa OCHOBAHUW 3aKOHA”, yUNTbIBaAs, YTO 3TO AABNAETCS
YacTblo OENCTBYIOLLEN ,,HA KOHCTUTYLLMOHHOM M 3aKOHHOM OCHOBAHWK” cucTe-
Mbl, OTparkatollel cyaebHyo Tpaanuuo coeMmecTUmMmyto ¢ KoHBeHUMel, 4To no-
3BOJIUT JIOAAM BOCMO/1b30BaTbCS rapaHTUAMU KoHBEHUMK”.

Al cuMTalo, YTO 3TM acnekTbl MMET 0coboe 3HaAYeHUe AN1A TeX, KTO CKaXKeT, YTo
npeanonaraemas ,npaBosan” cuctema MpuaHecTposba byaeT UMeTb ,MPaBo Ha
M3Hb". K X pazoyapoBaHu1Io, Mbl YIOMAHEM B NEPBYO o4epenb HECKO/IbKO 3a-
KntoueHni u3 Joknaga bopo AgsokaTos WwTata Hbto-Mopk:’

1. MpMAHECTPOBCKUIN PErMOH He COAepPKUT B cebe A0CTaTouHO ybeanTesbHbIX
3/1IeMEHTOB 4/1A TOro, YTObbl YyTBEPKAATb O €ro NpaBe Ha cCamoonpeseneHne nu
oTaeneHue.

2. daKTMUYECKMI KOHTPO/Ib CO CTOPOHbI TMPACMONbCKOW agMUHMUCTPALMM Haf,
NPUAHECTPOBCKUM perMoHom PM npeactasnset coboil peskmMm, KoTopblit Mo
aHaNoOrMMM MOMKHO PacCMaTPMBaTh, KakK KOHTPO/Ib, OCYLLECTBASEMbI OKKyMaLu-
OHHbIMK BRaCTAMU. TakKnm obpasom, camonposo3rnaweHHas ,,[MVIP” neranbHo
orpaHuyeHa B CBOMX AEUCTBUAX HA PYKOBOAMMOWM €10 TEpPUTOPUN.

Byayuu, orpaHMYeHHbIM B CBOMX AENCTBUAX Tepputopuein nesobepexba [He-
CTpa M OTCYTCTBUEM NETUTUMHOCTU, TUPACNONbCKUI PEXUM He MMeeT MpaBsa
NMwath nogein ceobogbl. B pasHoe Bpemsa YCUAMA KOHCTUTYLMOHHbIX BaacTein

7 www.nycbar.org/pdf/report/NY City%20BarTransnistriaReport.pdf
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0cBO6OANTb MOJIUTUYECKMX 3aKNtoYeHHbIX (Mnawky, MBaHUoK, MNeTpos-MNona m
Jlewko) 661K 3HAUYMTENBHBIMW, U OLEHEHDI, KaK HAaLMOHANbHOW 06LLEeCcTBEHHO-
CTbto, TaK M EBponelickum Cyaom. B 3TOM KOHTEKCTE, IOTMYHO 3a4aTbCA BOMPO-
COM, He JO/MKHbI N 6binn BRactn PM, paBHbiMm 0b6pa3om AelCcTBOBaTb BO BCEX
C/ly4anx apecToB UK 3a4epKaHUM, LOBEAEHHbIX 10 UX CBeAeHUA. Hamu He 6binn
OTMeYEeHbI MOXOXKME YCUANA, NPUIOKEHHbIE NO Apyrum genam. Haobopor, npu
paccMoTpeHun nogasnstowero 60/bWMHCTBA Kanob nam obpaleHnin, oTBeT
6bIn OAHO3HAYHBIM: ,,B CBA3M C MOAUTUYECKON CUTyaLMei, CNOXKMBLUEHCA noce
1992 ropa, NPaBOOXpPaHUTE/IbHbIE OPraHbl HE UMEKOT BO3SMOXHOCTW BMeELLATbCA
B 3aLLMTY NPaB U 3aKOHHbIX UHTEPECOB KUTenel NPUAHECTPOBCKOrO pernoHa”.
Nnu xe, uto PM He obnagaeT apPpeKTUBHbIM KOHTPONEM HaZ 3TON TeppUTOPU-
e, ynyckaa BO3MOXKHOCTb YBEAOMMUTb MOTEpreBLIEro nau ero NpeacTaBuTens o
TOM, YTO ,,04HOBPEMEHHO C paTuduKaumen EKMNY, a TakKe HekoTopbix eé Mpo-
TOKO/N0B.., MongoBsa 3aaBMAa, YTO He cMOXKeT obecneunTs cobntogeHme nonoxe-
HUI KOHBEHUMM B OTHOLIEHUW YNYLLEHUN U OEAHUM, COBEpPLUaeMbIX OpraHaMmm
CaMonpoBO3I/1alleHHOM NPUAHECTPOBCKOM pecnybanKn Ha TeppuTOpUM, Haxo-
asuwenica nog ux aGpPeKTUBHbIM KOHTPOIEM A0 OKOHYATe/IbHOTO Yperyinposa-
HUA KOH(IMKTA Ha AaHHOW TeppuTopmun”.8

MonoxeHus KoHseHUUKU o cBoboae U IMYHON HEMPUKOCHOBEHHOCTM Npeanona-
ratoT MHOrOYMC/IeHHble acneKTbl. CocTaBuTen KoHBeHUMK, 03aboYyeHHble npar-
MaTU3MOM, NMPUAEPKMUBANNUCL BONbLLOK TOYHOCTU NPU GOPMYINPOBKE YCNOBUIA,
NpU KOTOPbIX Ye/I0BEK MOXKET ObITb INEH CBOOOAbI, @ TaK¥Ke rapaHTUi, KOTo-
PbIMU MOXKET M AOMKHO COMPOBOXAATLCA NMWeHne cBoboabl. MpeueaeHTHoe
npaso ECMY ewe 6onble aopaboTano 3TM yCnoBUA, OrTPpaHUYEHUSA U rapaHTUun.
Mo3Tomy, C cCoXaneHnem OTMeTMM, YTO BaacTi PM, He cMOTps Ha TO, YTO B3A-
/1 Ha cebs OTBETCTBEHHOCTb, HE MOTYT obecneunTb aPpPEeKTUBHYIO peasnmsaumto
3TOro NPaBa C TOYKU 3PEHUA MEXKAYHAPOAHbBIX AOKYMEHTOB M He NPUKNaAbIBaoT
HUKAKWUX YCUAUIA B STOM HanpaB/ieHnun.

3. MexaHusm peanusauyuu npas B “IMMP”

CorflacHO KOHCTUTYLMOHHbIM MOMOMKeHMAM, PM cyBepeHHoe W He3aBuCK-
Mo€e, eflMHOe U HeeIMMOe rocyLapcTBo, leMOKPaTUYECKOe MPaBOBOE rocyAap-
CTBO, B KOTOPOM A0CTOMHCTBO Ye/10BeKa, ero npasa u ceobogbl, ceoboaHoe pas-
BUTUE YeN0BEeYECKOM IMYHOCTH, CNPaBeaIMBOCTb U MONUTUYECKUIA NAOPANU3M
ABNAIOTCA BbICLIMMM LEHHOCTAMM W rapaHTUPYIOTCA. HaumMoHanbHbIN CcyBepeHu-
TeT NPUHAANEXUT Hapody PM, ocylLecTBAAOLLEMY €70 HEMOCPEACTBEHHO U Ye-
pes cBOM npeacTaBuUTeNbHblE OpraHbl B dopmax, onpeaeneHHbix KoHCTUTyumei.
Hu ofiHO YacTHOe /ML, HU OAHa YacTb HApPOAa, HM OAHA CcoLManbHas rpynna,
HW OZHA NOAUTUYECKAsA NapTUA UM MHOE 0bLLecTBEHHOE 0bbeanHEHME He MO-
ryT OCYLLEeCTBAATb TOCYAAPCTBEHHYIO BNACTb OT CBOETO WMMEHMW. Y3ypnauums ro-
CYAApPCTBEHHOM BNACTU ABAAETCA TAMYaWLWMM NPecTynaeHmem npoTue Hapoaa.

8 Belaepxku s otsetoB MeHepanbHoi Mpokypatypel PM



Tepputopua Pecnybnvkn Mongosa HeOTUYKAAaeMa, FPaHULLbl CTPaHbI 3aKpen/ie-
Hbl OpraHMYeckKMM 3aKOHOM C cobntogeHnem obLenpusHaHHbIX NPUHLMMOB U
HOPM MEXAYHAPOAHOro Npasa.

MpaBocyane OCyLecTBASETCA MMEHEM 3aKOHA TO/IbKO CyAe6HbIMU MHCTaHUMA-
mu. Mpasocyane ocywectsaneTcs Boicwei CyaebHolt ManaTtoi, anennaumoHHbI-
MW nanatamu n cygamu. OpraHusauma M KOMNeTeHUMa cyaebHbIX UHCTaHLMIA,
cyaebHan npoueaypa yCcTaHaBAMBAKOTCA OPraHMYECKMM 3aKOHOM.

TaK Ha3blBaeMble “cyaebHble MHCTaHUMK” 1 “NpaBooOXpaHnUTENIbHbIE OpraHbl” pe-
rMOHa ABAIOTCA HE3AKOHHBIMW U HE MOTYT OCYLLECTB/IATb NPABOCYANE, TaK Kak
661K co34aHbl HE3aKOHHBIMMU U @aHTUKOHCTUTYLIMOHHBIMWU CTPYKTYpamK, 3axea-
TUBLUMMM HELEMOKPATUYECKMMM CPeACTBAaMM KOHTPO/Ib Hag, 3TON Tepputopuei
nyTeM BOEHHOIO HaCWU/MA U COXPaHAoLWLMMK ero. OHM He MPU3HAHbI MeXAyHa-
POAHbBIM COObLLLECTBOM. 3a4acTyto, KOTAa KepTBbl 06paLLatOT BHUMAHWE Ha Ha-
pyLWeHUs NpaB YesioBeKa, NPEACTaBUTENN STUX CTPYKTYP CYXO MOATBEPNKAAIOT,
»Mbl He Mpu3HaHbl”, ByAyun yBEPEHHBIMM, YTO HAKa3aHWA 33 UX AENCTBUA He
cywecrtsyeT. bonee Toro, ycnosus HeobxoaMmble 418 HE3aBUCUMMOCTU U Becnpu-
CTPaCTHOCTU NPUAHECTPOBCKUX ,,CyA0B” He cobnoganvcb U He cobatogatoTca.
CuuTtaetca, yto ntobas cyaebHan MHCTAHLMA LOMKHA BbITb HE3aBUCMMOM OT UC-
NMOJIHUTEIbHOW BIACTU U CTOPOH.

[NA OUEHKM YPOBHA HE3aBMCUMMOCTU CyAa, AO/XKHbI BbITb NPOaHaNN3UPOBaHDI
TaKue acrekKTbl, KaK NOPAAOK HasHaYeHUs Cyaein, CPOK MX MOSTHOMOUMIA, HaNN-
yme rapaHTMin NPOTUB BHELIHEro AaBaeHus 1 obnagaer M opraH NpusHaKamm
He3aBMCUMMOCTU. CnocobeH I HE3aKOHHbIW PEXKMM, 3aXBaTUBLLIMI KOHTPOAb Ny-
TEM BOEHHOIO HaCW/IMA NPU NOALEPKKE U3BHE, COXPAHAIOLWMIACA METO4aMM U
cpeacTBaMu Mo NpMpoje CBOEN ANKTATOPCKUMM (OAHO U TO e MU0 PYKOBOAMT
pernoHoMm BOT y:Ke noyth 19 net) obecneunTsb ,,cyaebHyr0” HE3aBUCMMOCTb.

C gpyroit CTOPOHbI, METOAOM PELLUEHUA, NPUMEHAEMbIA HA NPOTAXKEHUU MHO-
TMX NeT, KOHCTUTYLUMOHHbIMW OpraHaMu Mo OTHOLUEHMIO K CUTyaLuW B BOCTOM-
HOM pernoHe, ABAAETCA NPUOCTAHOBKA PaccnefoBaHMIA. ITO, KaXKeTCA 3aKOHHbIM
AN NPABOOXPAHUTEIbHBIX OPraHOB M KOMMPOMMCCOM A8 NOAUTUKOB. C Hawekn
TOYKWM 3PEHUSA, CYUTAEM, YTO 3TO HE MOMKET ObITb afAeKBaTHbIM, 3PPEKTUBHBIM
W NPUBETCTBYEMbIM METOAOM pelleHus. baarogaps AaHHOMY Npeanosiaraemo-
My ,,Komnpomuccy” aena BoobLLe-ToO 0CNOXKHUAUCH elle bonblue. MNpaBooxpa-
HUTE/IbHbIE OPraHbl MO JOATY CNYXKObl LOMKHbI PAaCCMaTPUBATL AeNa M Kanobbl
POACTBEHHMKOB W/IW KepTB, MPUHUMARA PELLIEHNA COrMacHO HaLMOHalbHOMY 3a-
KOHOZATeNbCTBY, C COBNOAEHMEM BCEX MPAB U NPOLLECCYyabHbIX rapaHTUIA.

CoBepLIeHHO 04YEeBUAHO, YTO CEMApPATMUCTCKAA agMUHUCTPALMA NOMbITAaeTCA CO-
NPOTUBNATLCA HEKOTOPbLIM PEeLUEHUAM, BbIHECEHHbIM KOHCTUTYLIMOHHbIMMK BAa-
CTAMM, KaK 3TO yKe ObIBasNo, HO Pe3ynbTaT TaKoro poAa pelleHuit mor 6bl, No
KpalHen mepe, yMepuTb SIBIEHUA HapyleHWN NpaB YeNoOBeKa B pernoHe. B
TO e Bpems, Mbl ybexaeHbl, uto Mnne MnalwKky He 6bl1 KasHEH UMEHHO W3-
33 peakuMn KOHCTUTYLMOHHbIX Bnactei. Ykas lMpesnaeHta PM ot 09.12.1993
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O HEe3aKOHHOCTU MPUTOBOPOB, BbIHECEHHbIX B OTHOLLEHUW TPYMMbl, U OTKPbITHE
MpoKypaTypoit gena NpoTUB Cyaei, MPOKYPOPOB U MHbIX /ML, MPUYACTHBIX K Cy-
AebHOMY npecsiefoBaHMIO M OCYXKAEHWNIO 3TUX 4 UL, YMEePWUA He3aKOHHYI0 aj-
MWHUCTPALMIO.

ITOT cayyai, ewe pas AeMOHCTPUPYET TOT GaKT, YTO Ha HaLMOHA/IbHOM YPOBHE
€CTb MexaHM3Mbl M NnpoLeaypbl HeE0bxoaMMble, KaK MUHUMYM A5 OCYLLECTBe-
HUA 31eMeHTapHOro NPaBOBOro KOHTPOAS HaA, cobbITMAMK B pernoHe. M3gaHue
TaKUX aKToB, No3soaunno 6bl Mpasutensctsy PM unmn paxke obsasano 6bl ero,
npunaratb 60/s1ee OlYTUMbIE YCUINA B LENAX BO3BPaTa NOJHOIO KOHTPOAA Haf,
OaHHbIM perMoHom. Mbl elle pa3 HaNnoOMHUM O NO3UTUBHbBIX 0bs3aTenbcTBax lo-
CyAapcTBa B TaKMX C/ydaax: npeanpMHUmaTh HeobxoaMmble Mepbl, C OAHOMN CTO-
POHbI, /19 BOCCTAHOBEHUSI KOHTPOJIA HaZ HEKOHTPOJIMPYEMOM TEPPUTOPUEN, C
OPYroi CTOPOHbI, 3aLiMLLaTb, MPOXKMBAIOLWMX Tam Ntoaen. Takasa cuTyauma npuy-
MHOXKUNa 6bl yCUINA BNACTEN Ha NOJIUTUYECKOM U AUTNJIOMATUYECKOM YPOBHSX,
M HECOMHEHHO NpaKTuYeckn ocsoboamnna bbl MpaBruTensCcTBo PM 0T BO3SMOXHbIX
HakasaHui B ECMY.

Ha cerogHs, cuTyauma Henpuvemaema, Kak c TOYKM 3peHUs BHYTPEHHEro npasa,
TaK M MO3UTMBHbIX 06A3aTeNbCTB, Nexalmx Ha lNpasuTtenbctee PM. OgHako,
npeacTaBUTENN NPABOOXPAHUTE/IbHbBIX OPraHOB HYXKAAIOTCA B 3aLUMTE M MOMOLLM
CO CTOPOHbI MECTHbIX W LEHTPaibHbIX Ny6AnYHbIX Bnactei. C 04HOM CTOPOHDI,
BCEM M3BECTHO O CTbIYKaxX M Aaxke 06 ocKopbaeHMsAX NOANLENCKUX cenapaTUCT-
cKolt muamumeit B [lyboccapax u TurvHe, a ¢ APYroi CTOPOHbI Ha/MLO BCE NPK-
3HaKW HEKOEro COTPyAHMYECTBA MeXKAY 3TUMM 2 CTPYKTypamu. Mog npeanorom
60pbbbl C NPECTYNHOCTbIO, KOHCTUTYLMOHHbIE MPABOOXPaHWUTEbHbIE OpPraHbl
MHOrA4a nepeaatoT Nogel B 3aKNH0YEHME aHTUKOHCTUTYLMOHHbBIM CTPYKTYpaMm.
Mepenaya Ntogei B 3aK/OUEHME PEKMMY, B KOTOPOM CMEpPTHasA KasHb He bbina
OTMeHeHa (Ha Heé BBeAEeH /IMLLb MOpPaTOpWiA), NpeacTaBaseT coboi oueHb ce-
pbesHbI Bonpoc ans PM. Takxe 6blv OTMeYeHbl Clydaun, Korga npeacrasutenm
NpPaBoOOXPaHUTE/IbHBIX OPraHOB y4acTBOBa/M BMeCTEe C NPeACTaBUTENAMM cena-
PaTUCTCKMX OPraHoB NP 3a4epKaHUN HEKOTOPbIX NL, UK 06biCKe Ha LoMmy Y
JINL, COAEPKALLMXCA NOL apecTOM CenapaTUCTCKON MUAULMK.

HauMOHaNbHbIN MEXaHU3M OCYLLLECTBEHUA NPABOCYAUA U 3aLLMUTbI KOHCTUTYLLU-
OHHbIX NPaB GYHKUMOHMPYET B M0oN40BE COMMAcHO HaLMOHaIbHOMY 3aKOHOAa-
TE/NIbCTBY M COOTBETCTBYET OCHOBHbIM MEXKAYHAPOAHBIM KPUTEPUAM.

OpaaHbl BHympeHHux den - [lonuyus

3aKoH 0 MoAuuMK onpeaenseT MecTo, Posib U NPUHLMMbI AEATENbHOCTU MONU-
LMW B CUCTEME OPraHOB LEHTPANbHOrO M MeCTHOro nyb/MyYHOro ynpasneHus,
YCTaHaB/IMBAET OCHOBHbIE 3a434M NOAULMKN, 0B6A3AHHOCTU M NpPaBa, OTBETCTBEH-
HOCTb M NOPALOK HaA30pa 3a ee AeATeNbHOCTbI0. Monnuma npeacTasnset cobol
BOOPYKEHHbIN MPaBOOXPAHUTENbHbIN OpraH Ny6/iMYHON BAACTWU, NPU3BAHHbIN
Ha OCHOBe CTPOroro cob/taeHNA 3aKOHOB 3aLLMLLATL KM3Hb, 340POBbE, NPaBa



1 cBO6OAbI FpaXKAaH, MHTepechl 0bLLEeCcTBa U rocyAapcTBa OT MPECTYMHbIX U UHbIX
NPOTUBOMNPABHbIX NOCATaTe/NbCTB, U ABNAETCA COCTaBHOM YacTbio MB/.

Monunums BTopraeTcs B npasa U cBo6OAbI rpaskaaH TO/bKO B TOM C/lyyae, ecnm
6e3 3TOro He MoryT 6biTb BbIMOJHEHbI BO3/I0XKEHHbIE Ha Hee 06A3aHHOCTM.
BcAkoe orpaHuyeHue rpaxkaaH B UX npasax U cBobogax A0MYCTUMO NULLb Ha
OCHOBaHMAX U B MOpAAKe, NPeayCMOTPEHHbIX 3aKOHOM. [parkaaHe Brnpase no-
NY4UTb OT COTPYAHMKOB MOAMLMKN Pa3bACHEHMA MO MOBOAY OrpaHUyYeHUsa Ux
npas u ceoboga,

KaKk npaBooxpaHuTesbHbIV opraH nybauyHol Baactu noauuma PM noapasgae-
NAETCA Ha rocyAapCTBEHHY U MyHWUUMNanbHy. [ocygapcTBeHHAA noanums
BbINO/IHSAET CBOM 0053aHHOCTM Ha BCel TeppuTopum PM, myHMLMNaAbHasA - Ha
TEPPUTOPUM COOTBETCTBYHOLLLEN aAMUHUCTPATUBHOM EANHNLbI.

B npuaHecTpoBCKOM perMoHe HeT TepputopurasbHbix KomuccapmaTtos Moanumu,
3a UCK/oYEeHWeM MyHUUMNUKM TuUrMHa 1 [lyboccapckoro paiioHa, AeATeNbHOCTb
KOTOPOM B 1060M C/lydae CpbiBaeTcA AeNCTBUAMM CUNOBbIX CTPYKTYP pervoHa.

OpzaHbl npoKypamypesl

MpoKypaTypa ABASETCA aBTOHOMHbIM yypexaeHMemM B cucteme cyaebHomn Bna-
CTW, KOTOPOE B Npeaenax CBoMX NoJIHOMOYMIA U KOMMETEHUMN 3alLmLLaeT oblime
MHTepecbl obLiecTBa, NPaBoONoOpPAAOK, NpaBa M cBobOAbl rPakAaH, PyKoBOAMT
YrO/I0BHbIM Mpec/iefoBaHMEeM W OCYLLEeCTBASET ero, NpeacTaBaAseT B COOTBET-
CTBUM C 3aKOHOM OBBUHEHME B CyAebHbIX MHCTaHLMAX.

MpoKypaTypa COCTaBASAET e4MHYI0 LEHTPAZIM30BaAHHYIO MePapXMYECKyto cUcTe-
My, BK/ItOUatoLLyto feHepanbHY0 MPOKypaTypy, TepputTopmasbHble NpoKypaTy-
pbl U CreunannsnpoBaHHbie NPoKypaTypbl. KOAMYeCcTBO opraHoB NpoKypaTy-
pbl, UX MECTOHaXOXAeHWe, OKpyra AeATeNbHOCTU U YUCIEHHOCTb NepcoHana
YTBEPKAAIOTCA M M3MeHAITCA MapaameHTOM Mo NpeasioKeHuto feHepanbHOro
npoKypopa.

Ha 3anpoc Accoumaumm Promo-LEX, FeHepanbHaa MpoKkypaTypa Mongossbl co-
obwuna 4yto B nepuog 1990-2009r., NPOTMB AN, 3aHMMAIOLWUX PyKoBOAALLME
[OMKHOCTM B CAaMOMNPOBO3INALLIEHHON M.M.p., HAapyLUMBLUMX 3aKOHOAATENbCTBO
CTpaHbl U NpaBa Ye/I0BEKA, bbl10 BO36YKAEHO 32 Yyro/IoBHbIX Aena. 29 U3 HUX Ha-
XOAATCA B NpoLLecce yroNo0BHOro paccaefoBaHma, a no 3 genam paccnefoBaHue
6bI10 MPUOCTAHOB/IEHO C 0ObABAEHMEM B PO3bICK 0OBUHAEMBIX.

Takke, B nepuog 2005-2009r., oT *Kutenein nesobeperkHblx paioHOB [HecTpa
noctynuno 456 Kanob, Kotopblie 6blM 3aperncTpMpoBaHHbl U nepesaHsbl K
PacCMOTPEHUIO COracHO KomneTeHumu. M3 Hux, 251 Kanob Kacatotcs pea-
OUNUTALMN KepPTB NONAUTUYECKUX penpeccuid; 99 Kanob nNpoTUB OKOHYaTe b-
HbIX MPWUrOBOPOB, BbIHECEHHbIE HALMOHA/NbHbIMM CyAEOHbIMU MHCTAHUUAMM
MonzgoBsbl; 33 *Kanobbl NPOTUB NPUrOBOPOB BbIHECEHHbIE TaK Ha3blBaeMbIMU
CcynebHbIMM MHCTAHUMAMM CaMO-MPOBO3rAaWEHHON N.M.p.; 32 Kanobbl npo-
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TMB MPOLLECCYya/ibHbIX aKTOB TaK Ha3biBAaeMbIX MPABOOXPAHUTE/IbHbIX OPraHoB
CaMO-MNpPOBO3I/IALLIEeHHOM N.Mm.p.; 14 Kanob NpoTUB NpoLeccyasibHbiX aKTOB Op-
raHoB yronoBHoro npecnenosaHus PM; 10 »kanob KacawoLlmeca HeMcrnosiHeHusn
cyaebHbIx pewweHnin; 12 kanob NpoTMB AENCTBUIA COTPYAHUKOB Tak Ha3blBaeMbIX
TaMOMEHHbIX OPraHOB CaMOMPOBO3I/IALLIEHHOM M.M.p. U 5 }Kanob o HapylleHnn
KOHCTUTYLLMOHHbIX NPaB.

He cmoTtps Ha 1O, uTo 22 mtons 2005 roga MapnameHT PM npuHan 3akoH o6
OCHOBHbIX MOJIOKEHNAX 0COBOro MPABOBOIO CTATYCa HACE/NEHHbIX MYHKTOB J1IEBO-
bepexkba [HecTpa (MpuaHecTpoBbs), TeppUTOpManbHbie opraHbl MpokypaTypbl
B WKW ANA AAHHOTO PerMoHa TaKk U He Bbln Co34aHbl, 33 UCKAOYEHUEM MYHUL M-
nua TurnHa n yboccapckoro panoHa.

CyOebHble uHCMaHyuu

CynebHble MHCTaHLMM OCYLLECTBAAOT NPaBocyamne B LeNax 3aliuTbl M peanusa-
LMK OCHOBHbIX NPaB 1 CBOBOA rpaskaaH U Ux 06beauHEHUI, a TaKkKe npeanpu-
ATUIA, yUpexaeHnin n opraHmsaumin. CyaebHble MHCTaHLMM CO34al0TCA Ha OCHO-
Be NMPMHUMNA Ha3HayeHuA cygei. Jlioboe Lo MmeeT NpaBo Ha apdeKkTUBHOE
BOCCTaHOB/IEHME B NPaBax KOMMNETEHTHbIMMU CyAaMW B C/lyyae HapyLIeHWUa ero
npas, cBo60a4, M 3aKOHHbIX MHTepecoB. Bce rpaxkgaHe PM paBHbI nepeg, 3aKo-
HOM 1 cyaebHOM BNACTbiO HE3aBMCUMO OT Pachl, HaLMOHAIbHOCTM, STHUYECKOTO
NPOMUCXOXKAEHUA, A3bIKA, PEAUrUK, Noaa, B3rAAa, NOAUTUYECKON NPUHALNENK-
HOCTU, MMYLLLECTBEHHOTO MOJIOMEHWUA UAN COLMANBbHOIO NPOUCXOXAEHMSA, @ TaK-
e OT Apyrux o6CToATeNbCTB.

B cooTtBeTcTBUM € 3aKOHOM O cyaoycTpoicTtee Ne 514-XIll ot 6.07.1995, 6binun
CO34aHbl OKPYKHble (TeppuTopuanbHble) cyaebHble MHCTAHUUKU ONS MYHULMU-
nues TurnHa (beHaepbl) M Tupacnonb, a TakKe PbibHULKOro, [dyboccapckoro,
Mpuropuononsckoro n Cnoboazenckoro paioHoB. HKutenm KameHcKoro paioHa
npukpenaeHbl K Cyay PbIGHULbI.

Co3faHune TeppuUTopManbHbIX CyAebHbIX MHCTaHLUMIA A8 NPUAHECTPOBCKOIO pe-
r'MOHa He obecneymBaeT He ANCKPUMMNHALMOHHbBIN AOCTYN rparkAaH K cyaebHbim
WHcTaHuMAM. Bonee Toro, cornacHo oduumanbHon nHbopmaumn,’ Cya KameHKm
He 6bln co3aaH, a TeppuTopuanbHble Cyapl PeibHULa, Tpuropuonons, Choboa-
31A 1 Tupacnosb He COOTBETCTBYIOT 3aKOHHbIM KpuUTEpMAM. Bo-nepBbix, OHU He
MMET OTAE/NbHbIX MOMELLEHWUI, PAcnofarasch B MOMELLEHUAX MO MECTOHAXOX-
OEHUI0 ApYruX cyaebHbIX MHCTaHumMl (Pe3unHa, KuwmnHes 1 cooTBeTcTBEHHO LLTe-
¢daH Bopa. Cya Tupacnona He pacnonaraet noMeLLeHUem, To ecTb, GU3NYECKU He
cylectsyeT). B To e Bpems, yncno cyael mexblwel’, yem npegycmotpeHo 3a-
KOHOM 0 cygoycTporictee.! Tak, AnennsumoHHan MNanaTta beHaep MMeeT B CBoeM
coctaBe 3 13 10 cyaeit, Cya benaep 4 n3 6, Cya Choboasusa 1 13 5, Cya Npuropuo-
nons 1 u3 4, Cya PoibHuubl 1 13 9, Cya Ayb6occap 2 u3 4, a ana Cyaa Tupacnons

9 http://csm.md/legislatia/nr.514-XIIl.html
10  http://www.dejure.md/library_upld/d175.txt
11 http://csm.md/legislatia/nr.514-XIll.html



He Ha3Ha4yeHO HW OAHOro cyabu M3 17, NpefyCMOTPEHHbIX HAaLMOHAAbHbIM 3a-
KOHOAaTeNbCTBOM. Mcxoaa 13 aToro, ycTaHaBamMBaem obwmii geduunt 43 cyaein
HeobxoAMMbIX A5 NPUAHECTPOBCKOro pernoHa PM.

Cyapl BTOPON MHCTaHUMK, KNwnHeBCcKaa AnennaumoHHas Manata ocywiectsna-
IOT KOHTPO/Ib 3aKOHHOCTM aKTOB, M3AaHHbIX Cyaamu Mpuropuonons, Ayboccap
n PblbHUUDbI, @ BeHaepcKkaa AnennaumoHHas ManaTa, KOTopas pasmellaeTcs B
ropoge KayweHb, OXBaTblBAaeT CBOEN HOPUCAUKLMEN TeppuTopuaibHblie Cyabl
NpPUAHECTPOBCKUX palioHoB TurmHa, Tupacnons n Cnoboazes.

PaccTtoaHne, KoTopoe A0MKeH NPeoaoneTb Ye/I0BeK, 0 MECTOHAXOXAeHUA Tep-
pUTOPUANbHOMN cyfebHON MHCTaHL MU OTIMYaeTcA, HO B 6ONbLUMHCTBE CBOEM He
npeacTaBaAeT Npobsembl, TaK KaK pasiMyaeTca OT CUTyauuu AL, NPOXuUBato-
LMX B APYrMX PErMoHax UAW HaceNeHHbIX NYHKTOB CTpaHbl. Bce ke, oTmeyaem
NpensTCcTBUA B TOM, YTO OTHOCUTCSA K CBOBOAHOMY NepeasuKeHuto (NpucyTctame
MHOTOYMCNEHHbIX KOHTPONbHbIX MYHKTOB, MPOBEPKAa N PErncTpaumna nuL, Ha He-
KOTOPbIX M3 3TUX MYHKTOB). s apyrux permnoHos Mongosbl ANenisaumoHHble
ManaTtbl pa3smeLaloTca Ha PACcCTOAHMUAX, MEHbLLMX, YeM ANA NPULHECTPOBCKOro
pervoHa (Hanpumep, *KuUTean paioHa KameHka A0MKHbI e341Tb B KMLWKHEB, B
KunwinHesckyto AnennaumnoHHyto Manaty, 4to coctasnaeT nopagka 200 km). JaH-
HbI GaKT NpeanonaraeT AOMNONHUTENbHYIO HAarpy3Ky, B MepByto ouyepesb GUHaH-
COBY!10.

HaunoHanbHbI MexaHU3mM BCeobbemtoWMnIA ToNbKO ans palioHos [yboccapbl
n beHaepbl, rae cuctema NosHOLEHHas (Noanuus, NpPorypaTypa, cyaebHble UH-
cTaHumn). [Ana ocTanbHbIX PalOHOB MPUAHECTPOBCKOrO PEerMoHa cucTema He-
NMOJIHOMEpPHas, eCcTb TONbKO CyAbl. TakKum 06pa3om, rocyAapCTBEHHbIE OpraHbl
CaMOYyCTPaHUANCb OT peanin3aLmm YrofIoBHOrO acrekKTa.

C MOMEHTa, KaK HaLuMOHa/ibHAA NpaBoBaA CMCTEMA He co34ana TeppuTopualb-
Hble UHCTUTYTbI, HeOBXOANMbBIE ANA NPUAHECTPOBCKOIO PErMoHa, O4EBUAHO, YTO
BnactT PM He cnocobHbl BOT y:Ke 17 neT 3awmiuaTh npaBa U OCHOBHble CBOGO-
bl YeNI0BEKA B MPUAHECTPOBCKOM pervoHe. Takum 06pas3om, MMEHHO TaKMMM
OeNnamu Mornv 6bl 3aHATLCA NPEACTaBUTENIN TEPPUTOPUANBHbBIX CTPYKTYP CYA0B,
npoKkypaTtypbl 1 MB/,. YkomnaekToBaHMe 43 BaKaHTHbIX AO/IXKHOCTEN cyaen ana
NPUAHECTPOBCKOTO PEervoHa, Co3gaHue TeppUTOPUANbHbIX MPOKYpaTyp U KO-
muccapuatoB noamummn (KameHka, PbibHUUa, Mpuropuononb, Cnoboases n Tu-
pacnosnb), NpUYeM M YKOMIIEKTOBaHME TeppuTopuanbHbix Cyaos, MpokypaTtyp
n Komnccapmatos MNoanumm Wtatom, Heo6XoAUMbIM 060PYyA0BAHNEM U UHBEH-
Tapem, CTano Obl MEPBbLIM LUIArOM K *KU3HECNOCOOHOMY MeXaHM3My Mo 3aluTe
npaB 4YesoBeKa, BKAOYUTENbHO ANnA obecneyeHWa HeobxogMmMOro MUHUMYMA
rapaHTui ANA 1L, HAXOAALLMXCA B MPUAHECTPOBCKOM PErMoHe.

B ycnosuAax, Korga Ans NpPUAHECTPOBCKOrO pervoHa HeT TeppuUTopuanbHbIX
CTPYKTYp MB/, 1 opraHoB NPOKypaTypbl, a cyaebHble MHCTaHLMM HE YKOMMIEK-
TOBaHbl, CYMTAEM, YTO HALMOHA/IbHbIN MEXaHM3M MO 3alMTe KOHCTUTYLIMOHHbIX
npas Ha AaHHOW TeppPUTOPUM HeIDPEKTMBEH M HEKAYECTBEHEH.
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4. CBo6opa n nnYyHasA HeNPUKOCHOBEHHOCTb UL, B
NpPUAHECTPOBCKOM pervoHe PM.

Csoboga M AMYHAA HENPUKOCHOBEHHOCTb AMLA Hepywumbl. OAHOBPEMEHHO,
OHM NpeanonaratoT rapaHTUKM, NpeaocTaBasemMble NLAM, IULEHHbIM CBO6OAbI
B LeNAx oTbbiBaHMA HaKasaHWA MAW pacciefoBaHMA yrosoBHoro aena. MNog ra-
paHTUe OCHOBHOrO NpaBa Ha cBo60oAY U INYHYIO HEMPUKOCHOBEHHOCTb, CaeayeT
NOHMMaTb, YTO HecobntoaeHMe TpeboBaHMI NPOBEPKU 3aKOHHOCTM M OCHOBAHMWM
ONA MPUMEHEHU Mepbl NpecevyeHusa apecT, npeactaBnseT coboll HapylweHue
npoueccyanbHbiX HOPM, obecneunsaroLMx CNpaBeaIMBoOE pelleHne Mo Aeny.

Mog, NMYHOM HEMPUKOCHOBEHHOCTBIO MOHMMAKOT COCTOSIHUE 3aLLUTbI KU3HEHHbIX
WMHTEPECOB rpaxaaH (M U3HU, 300posbA, npas u ceobod, yecmu u 00CMOUHCMEA,
AUYHOU HEernpPUKOCHOBEHHOCMU U HEMPUKOCHOBEHHOCMU XUauw,d) oT ntobon
Yrposbl, a IUYHAA 6€30MACHOCMb TaKKe MOXKET ONpefenaTbCs, Kak COCToAHME
3aLLMTbI }KM3HEHHbIX MHTEPECOB U APYrMX MHTEPECOB YesI0BEKa OT MPecmynHbix
rnocAzamensbcms v Apyrux HermpasomepHsix delicmeuli BCheacTsue coumanbHbIX
KOHQIMKTOB, CTUXMIAHBIX 6eacTBUI U T.4. TEPMUH ,,30MOpPOXHeHHbIU KOHGAuUKm”
OTHOCUTCS K TEPPUTOPUAM, TAe pa3pelleHre BONPOCOB cenapaTuama 6bii1o 3a-
KOHCEPBMPOBAHO UM OT/IOXKEHO. B aHHbIX perMoHax peanunsaumsa csobos Tem
TpyAHee, yem 6osiee OHa 3aBUCUT OT XapaKTepa BOABOPMBLIErocs pexmma. Ecam
BOZ,BOPUBLUNINCA PEXKMM HE rapaHTUPYyeT aHcambns npas M 06A3aHHOCTEN, TO UX
peanusauua ocraetca bonee HeocywecTBUMON. Mog AMYHON HENPUKOCHOBEH-
HOCTbO MOHMMAIOT NMPABO YeNOBEKA HA NPABOBYHO 3aLLUTY CO CTOPOHbI Frocyaap-
CTBEHHbIX OPraHOB; MPaBO Ha 3alMTy penyTaLMu M YecTu; NpaBo Ha ceoboay
1 6e30nacHOCTb, rApPaHTUKM NPOTUB HE3aKOHHbIX apecToB; NPaBo Ha cyaebHyto
3aLLMTY, @ TaK}Ke NPaBo Ha HEMPUKOCHOBEHHOCTb KUAULLA.

He cMOTpA Ha TO, YTO PEXKMM OCTAETCA HE3aKOHHbIM M HEMPU3HAHHbBIM MEXAY-
HapPOAHbIM COODLLECTBOM, agMUHUCTpauma ae-dpakTto ,MMP” 0o06poBONbHO U B
04HOCTOPOHHEM MNopAAKe B3Ana Ha cebs ob6sa3aTeNbCcTBa NPU3HAHUA U COBtO-
OEHNA MeXAYyHapoaHbIX IOKYMEHTOB B 061aCTM NpaB YesioBeKa. Tak, B pernMoHe
dopmanbHO bblna co3gaHa, Kak ,3akoHoaaTenbHas” 6asa, Tak U ,,cnuctema” He-
0bxogMman Ana KoOHTpons ae-GaKTo COOTBETCTBYIOLLEN TEPPUTOPUM.

B ycnoBUsAX, B KOTOPbIX KOHCTUTYLIMOHHbIE BNACTM He 06/1a4at0T KOHTPOIEM Haf,
[aHHOW TeppUTOPUEN, B OTCYTCTBUM HE3ABUCMMOW NPECChI U MECTHbIX OpraHu3a-
LM CNOCOBHbIX OCYLLECTBAATb MOHUTOPUHT /UK NPOABUraTb NPaBa YeNoBeKa,
B OTCYTCTBMM CBOBOAHOrO AOCTyMNa NpeacTaBuTesiein MexayHapoaHoro coobue-
CTBa U rpaskAaHcKoro obulectsa MosiaoBbl, cOCToAHME NpaB yesnoseka B NMMP
ocTaeTcsl TPeBOKHbIM. OHO He OTAMYaeTCA CUM/IbHO OT aTmocdepbl COBETCKOro
nepuoaa, Koraa peanusauma npas 6bina NPaKTUYECKM HEBO3MOXKHOI MPOTMB
aAMUHUCTPATUBHOM CUCTEMBI.

Hago oTmMeTuTb, YTO Tak HasbiBaemoe 3akoHogaTenbctso “MMP” oTyactu BOC-
Npou3BOAUT 3aKOHOAATENbCTBO Poccuiickon depepaunn, nmes B Buay ¢akr,
YTO CaMOMPOBO3r/allEHHblE NMAepPbl 3TOMO0 PerMoHa MbiTakTCA NPUBECTU 3a-



KOHOZATENbCTBO pPerMoHa K 3akoHogatensctsy Poccuiickoit ®epepaumm, B Le-
NAX UHTErpUpoBaHuA pervoHa B Pegepaumto. PopmanbHo KoHCTUTyuus ,MMP”
npeaycMaTpUBaET, YTO HUKTO He OOJIKEH ,,NMOABepraTbCA MbiTKam, KECTOKOMY,
HecuenosevyHoMy NMHO YHUKAIOLLEMY €ro AOCTOMHCTBO 0OpaLLEeHUI0 U HaKasa-
Huto”. C gpyroit CTOPOHbI, YroNoBHbIN KogeKe, NPUHATBIN 3TUM »Ke OpraHOM He
COLEPKUT OnpeaeneHus NbITOK, XecTokoro, becuenosevyHoro 1Mbo yHuKatoLwe-
ro ero fOCTOMHCTBO 06palLeHmsa U HaKa3aHusA, Kak Toro TpebyeT KoHBeHwLuA npo-
TUB MbITOK.

Bcneacrteume ceoero sm3uTa B nepuog 4-11 mniona 2008 roga 8 Mongosy, BKAO-
Yyan NpPUMAHECTPOBCKUI pernoH, MaHdpesn Hosak'?, CneumanbHbit JOKnagumnk
Nno NbITKaM M APYIUM KECTOKMM, HecyenoBeYHbIM UAN YHUNKAOLWMM AOCTOUH-
CTBO OOpALLEHMNAM U HAKa3aHUAM “Bblpasnn 06eCNOKOEHHOCTb YPOBHEM HAcU-
IMA cpean 3aKtoYeHHbIX, obpalieHMem Bo Bpems npebbiBaHWA Nog apecTom
muanumm “NMMP”. OH NonyYnn cornacyrowmeca u npaBaonoaobHbie Kanobbl Ha
yacTble M36MeHMA U NHble GOPMbI KECTOKOro 0bpaLLeHNsa U NbITKU, 0COBEHHO
BO BpemMs A0MnpocoB. MbITKK 3aK1H0YAIOTCA B KECTOKUX U3OUEHUAX Ky/laKamu U
pPEe3NHOBbIMW AyOMHKaMM, BKAOYMTEIbHO NO NOYKAM U NATKAM, B NPUMEHEHUN
3/IEKTPOLLOKA, BBEAEHUEM UTOJIOK MOZ HOMTU. 3aK/I0YEHHbBIX MOMELLAIOT B Nepe-
NONIHEHHbI METaNZIMYECKUIA BAaroH C MasieHbKMM OKOLIEYKOM. J1IeTOM, yiKe Ye-
pe3 HECKO/IbKO MUHYT, »Kapa B BaroHe CTAaHOBUTCS HEBbIHOCMMOW, @ OHU LLO/TIKHbI
0CTaBaTbCA TaM Yacamu. PasHble KaTeropmm 3aK0YEHHbIX COAEPHKATLCA BMECTe
BO BPEMS UX NepeBO3KM (B3pocsible, HECOBEPLUEHHOETHNE, 6ObHbIE, BKAOYM-
TeNbHO Ty6epKyNe30M OTKPbITOM GpOopMbl), YTO NOABEPraeT UX PUCKY 3apa3mnTbCa
AaHHbIMK 6onesHammu”.

CootBeTcTBytOLLAA MHOOPMALIMA MOATBEPIKAAETCA BbICOKMM YMUC/IOM Cy4vaeB
MHOUUMPOBAHUA NNL,, COAEPMKALLMXCA NOoA, CTPaKel, Tak Ha3blBaeMblX NPaBooO-
XpaHuUTebHbIX opraHoB pernoHa, CMNJom. Mo cBegeHUAM X YNCNO BO3POCIO
c 6 yenosek B 1998 roay 4o 168, nHdpunumposaHHbIx 8 2008™ roay. Hanuuo Bce
npeAnocbIaIKK, YTODbI YTBEPKAATb, YTO BOBbLUMHCTBO 3a4epKaHHbIX nL, Bblan
MHOUUMPOBAHDI B 3aK/t04YEHUU. [10N10XKEHME O TOYHOM KoNnYecTBe 60NbHbIX Ty-
H6epKyne3om He U3BECTHO, HO CUTyaLMA Mo AaHHOMY pasfesny TPeBOXKHa.

Cuctema “npaBooxpaHUTENbHbIX OPraHoB” GYHKLUMOHMPYET Ha 6a3e CTaTUCTUKY,
CUCTEMA YHAcNeA0BaHHaA C COBETCKUX BpeMeH. Takum obpasom, Ana AoCTUKe-
HUWA ,,BbICOKMX” pPe3ynbTaToB, NPeAcTaBUTENN OAHHOM ,,cMCTEMbI” MPUMEHSAOT
pas/inyHble MeToAbl M CPeACTBa, MOCPEACTBOM KOTOPbIX NOBYKAAtOT Ntogein npu-
3HaBaTb cBOIO BMHY. Hanpumep, B 2008 rogy cornacHo ,0puumanbHbiM” UCTOY-
HMKaM pervoHa, B MpuaHecTposbe bbl0 pacciesoBaHo 2171 yronosHoe aeno,
no Kotopbim B 2075 ciyyasx 6bl/iM BbIHECEHbBI NPUTOBOPbI. TOIbKO 9 Yro/NIOBHbIX
Aen 66110 BO3BPALLEHO ,,NPOKYypopam” Ans A0NONAHUTENbHOTO pPaccaeAoBaHus.

12 CneumanbHbii loknaguuk OOH no nbiTkam 1 ApyrM XeCTOKUM, GeCHENOBEYHBIM UMM YHXKAIOLLMM JOCTOMHCTBO obpalle-
HUSIM 1 HakasaHusaM, MaHdpen Hosak, n CneupanbHbii [Joknaguvk no npobneme HacUnvsi B OTHOLLEHUU XKEHLUMH, HKUH
OpTtiopk, nocetunu Pecnybnuky Mongosa, BKIIKOYUTENBHO NPUAHECTPOBCKUI peroH Pecny6nvku Mongosa, B nepvog 4-11
ntonsa 2008 ropa.

13 cwmotpwm Tabnuuy 1

14  http://www.pridnestrovie-daily.net/gazeta/articles/view.aspx?ArticlelD=12624
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B TO e Bpemsa, HaZ0 OTMETUTb, YTO YMC/IO NIUL, HaXOAALLMXCA B 3aKNHOUEHUM,
noctosiHHo pacteT (c 2533 B8 1998 roay ao 3487 B 2008 roay).*®

PernoHanbHoe ,,3aKOHO4ATENBLCTBO” [0 CUX MOpP MpeaycMaTpMBAeT CMEPTHYIO
KasHb. CneumanbHbii Joknagumk OOH Bbipasua 06eCnoKOEHHOCTb TEM, YTO
MHOTME HapyLLUeHUA NpaB Ye/sioBEKa MPOUCTEKAIOT U3 AEMCTBYIOWETO ,,3aKOHO-
OaTenbCcTBa”, KOTOpoe, Hanpumep, TpebyeT coaep:kaTb /L, NPUTOBOPEHHbIX K
CMEPTHOM KasHW W NOXXM3HEHHOMY 3aK/H0YEHUI0, B OAMHOYHOM Kamepe, npea-
MUCbIBAET CYpOBble OrPaHNUYEHNA B TOM, YTO OTHOCUTCA K UX CBA3WN C BHELLUHUM
Mupom. ObAsaTenbHoe MNOAHOCTbIO OAMHOYHOE COAEP!KAaHWE 3aK/MOYEHHbIX,
MPUrOBOPEHHbIX K CMEPTHOM Ka3HU U /L, MPUrOBOPEHHbIX K MOMU3HEHHOMY
3aK04eHMIo, NpeacTaBnseT coboit becyenoseyHoe obpalleHue.

YCNoBuA TIOPEMHOMO 3aK/l0YEHUSt B PermoHe ABHO He COOTBETCTBYIOT MUHU-
Ma/ibHbIM MeXAyHapoAHbIM Hopmam. CrieumasnbHblil [JJOKNagunK CUMTAET, YTO
cofilepKaHMe 3aKNYEHHbIX B NepenosiHeHHbIX Kamepax 6e3 ycioBuii Ana cHa,
npaKkTMyeckn 6e3 AHEeBHOro cBeTa M NPoBeTPUBaHMA, 24 Yaca NPU UCKYCCTBEH-
HOM CBETe, OrpaHUYEHHbIN OCTYN K MUTAHMUIO M YXaCHble CaHUTapHbIe YC/I0BMS,
COOTBETCTBYET becuenoBeyHOMY 06paLLeHMIO.

OnATb Ke, cornacHo ,,0dpuLManbHOn” MHGOPMALLMK, NPOCAEKMBAEM, YTO Cpea-
Hee YMCNIO 3aK/YEHHbIX B peroHe coctasnsaet 62,8 yenoseka Ha 10 000 Ha-
ceneHuna’®, B To Bpemsa, Kak cpefHAA BeNMYMHa B rocygapcreax-uneHax Coseta
Esponbl coctandaet 10,5 3aKNOYEHHDbIX.

HecmoTpAa Ha TO, YTO B permoHe GYHKUMOHUPYET UHCTUTYT MECTHOro ,,ombya-
cMeHa”, OH ncnonHAeT 06A3aHHOCTU GOPMaNbHO U B OOLLEM, 3TO 3aMETHO U3
3aAB/IEHMI NOMIUTUYECKOrO XapaKTepa B NoAAEPXKKY CENapaTUCTCKOrO PesKmnma.
Bonpeku npuHLUMNam yNOJHOMOYEHHbIV MO NpaBam YeloBeKa permoHa He no-
cellaeT MecTa 3aK/1HYeHNA B LeAX MOHUTOPUHTA, @ 6ONbLIMHCTBO NtoAew C Ko-
TopbIMW Mbl BecefoBanu, BbipaxKatoT HegoBepue JaHHOMY MHCTUTYTY. Cneuu-
anbHbIN [loKNaa4umMK BbIpasua cepbesHyo 03aboYeHHOCTb Mo NoBoAy OTCYTCTBUA
MexXaHM3MOB nogayun oduuManbHbIX Kanob B NPUAHECTPOBCKOM pernoHe PM:
,MHCTUTYT OMbyaCcMeHa”, a TaKXKe Apyrne MecTHble MHCTaHUMM pacCMaTPUBAIOT-
csl, Kak abcontoTHO HeadpdeKTUBHbIE, @ BOSMOXKHOCTb MCMONb30BAHUA MEXKIY-
HapPOAHbIX CPeACTB MPaBOBOM 3alMTbl (TaKMX, Kak ¥anobbl B ECMY) meHee u3-
BecTHbl. Kpome Toro, 3ageprKaHHble HbIN NMPAKTUYECKU eanHOAYLWHbI B CBOEM
OLEeHKe Toro ¢pakKTa, YTo aiBOKaTbl HE MOMOratoT, HUL B CyAebHOM npoLiecce, HU B
3aLmTe oT NbIToK”.

AcneKTbl MCMOMb30BaHMA HaLMOHa/bHbIX CPEACTB MPaBoBOM 3alWmMTbl PM He
BbINN YUTEHbI, B NEPBYIO 0Yepeab MOTOMY, YTO OBLECTBO U KOHCTUTYLMOHHbIE
BAacT MongoBbl UTHOPUPYHOT UK OTPMLLAIOT CBOKO MPMYACTHOCTb U OTBETCTBEH-
HOCTb 32 CUTyaL M0 NPaBa Ha CBO6OAY M IMUYHYIO HEMPUKOCHOBEHHOCTb /WL, Ha-
XOAALMXCA B TIOPEMHOM 3aKNHOYEHMM Ha NPUAHECTPOBCKON TepPUTOPUN.

15 cwmoTpwm Tabnuuy 1
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Mo HalemMy MHEeHWNIO, CUTYaLMA OCTAeTCsA TPEBOMKHOM He TO/IbKO MO MPUYMNHE Po-
cTa uMdp, a, BYaACTHOCTH, B CBA3U C BE3Pa3IMYHbIM OTHOLLIEHMEM KOHCTUTYLMOH-
HbIX BNacTen.

B uenom, copepkaHue nog apectom B ,[IMP” Ha 3aK/104YEHME MOXKHO Kaaccu-
dnumMpoBaTh KaKk cneacTeme AenNCTBMIN CNeaCcTBEHHbIX CTPYKTYP Tak Ha3biBaeMbixX
cyaebHbIX MHCTAHUMI U 3aKIH0YEHME, OCYLLLECTB/IEHHOE BOEHHbIMM CTPYKTYpPaMu
" ”

MmvP”,

BONbLINMHCTBO CNy4Yaes AnLEHUA cBOBOAbI — 3TO NOC/eACTBUE AeMCTBUIM, TaK Ha-
3bIBaeMbIX CN1€ACTBEHHbIX OPraHOB: MUANLMK, CAYKO MUHUCTepcTBa H6esonac-
HOCTU, TAaMOMEHHbIX CyXb. Mo gaHHOMY pasgeny cambiM rpy6biM MOMEHTOM
ABNAETCA Nnepejaya rpaxkaaH nonvument HenpusHaHHOW NPUAHECTPOBCKON MU-
amumn. Takaa npakTUKa MCMob3yeTcs BCAEACTBME 3aK/UeHUs coralleHus
MeXKAY CUNOBbIMWU CTPYKTYypamMu AByx beperos [HecTpa. 3a4acTyto AelCTBMA ro-
Cy[lapCTBEHHbIX NPaBOOXPaHMTE/bHbIX OPraHOB BeAyT K HapylleHUIo npasa Ha
NINYHYI0 cBO6OAY M HEMPUKOCHOBEHHOCTb /IMLA B C/yYasX UX COTPYAHMYEeCcTBa
C npeanonaraembiMun ,,opraHammn”, KoTopble ae-bakTo KOHTPOMPYHOT NpuaHe-
CTPOBCKUIA pervoH. Mbl MMeem B BMAY KOHKPETHOE COTPYAHMYECTBO OpraHoB
NOANLMU C MUNULUMEN perroHa. 3a 17 neT NoAUTUYECKON HeonpeaeneHHoCTH,
rparkaaHckoe obuectBo 3adMKCUPOBANIO MHOTOYMCIEHHOE KOIMYECTBO C/yya-
€B, B KOTOPbIX rOCYAapCTBEHHbIE OpraHbl COTPYAHUYAAN C MUANLMEN B LENAX Bbl-
[aun 1L, NoA03PEBAEMbIX B COBEPLUEHUN NPECTYNAEHUI, STUM CTPYKTYpaMm.

MocnepHWn cnyyaii Takoro coTpygHuyecTsa umen mecto 22 mas 2008 roaa, Kor-
0a rpaxkaaHuH Pecnybnmkn Mongosa, LW.B. 6b11 Bblg4aH MONAABCKOM NoaunLumen
MUANLMK TPUTOPUONONBCKOTO PalioHa, Tak Kak LLU.b. npoxoamn y HUX no ogHoMy
13 Yro/IOBHbIX A€/ B KaYecTBe Noao3peBaemoro.

KepTBamu COTpyAHUYECTBA ABYX CUNOBbIX CTPYKTYP HEAABHO CTaNn TPU COTPYA-
HUWKA NOAMLMM KOMMCCapuaTa noavuum TurnHa. Tak, 14 mniona 2009 roga, oHuU
no cnyxbe otnpaBuanck B r. Tupacnosb ANA 3a4eprKaHnsa AnLa, B OTHOWEHUN
KOToporo 6bin BblgaH opaep Ha apect. MNoanuenckue Npu nogaepKKke AByx co-
TPYAHMKOB NPUAHECTPOBCKON MUINLUK 3a4epKann aHHOTO rpaxKgaHnHa. Emy
06BACHUAN MNPUYUHDBI €70 3a4ePKAHNA N HEOBXOAUMOCTb NPOCae0BaTb A4 OT-
6bIBaHUS HaKa3aHuA.

Ha Bbie3ae m3 . Tupacnosa aBToMO6UAb, B KOTOPOM €Xa/iv COTPYAHUKU NOJU-
LMK, 6bIN OCTAHOB/IEH COTPYAHUKAMM SOPOKHON MUAULMKN. B 3TOT Ke MOMEHT
M3 APYroro TPaHCNOPTHOrO CPeACTBa BbIW/AWM NOAN B MACKax, KOTOpble UX 3a-
OepKanu. B ganoHeiwem 3TUM TPOMM COOBLLMAM, YTO OHM OblNM 3a4eprKaHbl
TaK Ha3bIBaeMbIM ,,MUHUCTEPCTBOM He3onacHoct NMMP” (MIB). Nx o6BMHMAN
B COBEPLUEHNM NPeCTynAeHunA, Knaccuduumpyemoro, Kak NoxmuLLeHme YenoBeKa,
33 KOTOpOe B COOTBETCTBMM C TaK Ha3biBaeMbIM Yro/IoBHbIM KogeKkcom ,[MMP”
npeaycmoTpeHo ot 5 go 10 net avwenHua ceoboabl.

C Halwe TOUKM 3peHUs BCe CaydYan NpecnesoBaHnii, 3a4epXaHunin u coaepRaHms
noa, apectom noAo3peBaemMblixX L, NPeacTaBUTeNsMU TUPACNONbCKOTO PEXKMMA,
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npeacTaBAatoT coboi cepbesHyto npobiemy Ana NPaBoBOM HALMOHA/NbHOWN CU-
CTEMBI, TaK KaK ABAAIOTCA HapyLUeHWAMM MpaBa Ha cBoboady M NIMYHYO Henpu-
KOCHOBEHHOCTb.

Cnyyau 3aBefOMO HE3aKOHHOTMO apecTa MMEKT MECTO M B BOEHHbIX YaCTAX BOOPY-
¥eHHbIX cun ,,lMMTMP”. 3To cUTyaLMA OTHOCUTCSA K MPU3bIBHUKAM MPUAHECTPOBCKO-
ro perMoHa. HesakoHHble CTPYKTYpbl [IPUAHECTPOBbLA NPaKTUYECKM ,0XOTATCA 33
MOI0AbIMU Nt0AbMM B BO3pacTe oT 18 a0 27 net” Ans ux NpusbiBa B HE3aKOHHbIE
BOEHU3MPOBaHHbIe GOPMMUPOBAHMA.

9T0 HecMoTpA Ha To, 4To YronosHbI Kogekc PM npeaycmatpuBaeT HakasaHue
3a yyacTue rpaxkfiaH B He3aKOHHbIX BOEHHbIX GopMupoBaHUuax. O4HOBPEMEHHO,
MOMbITKM MOJIOAbIX OAEN YKIOHUTBCA OT CPOYHOW BOEHHOW C/yXbbl B ,,[TMP”
3a4acTyto B CBOKO ouyepesb ,yrofioBHO” npecnesyerca TMpPacnoNbCKOM agMUHK-
cTpaumeit. Mo npuynHe 6e34eMCTBMA BAACTEN, KOTOPbIE HE CO34aan Heobxoaun-
MbIX TEPPUTOPUASBbHBIX CTPYKTYP, MONOAbIE NOAN HE MOTYT OblTb MPUHATLI Ha
BOEHHbIN yyeT B PM. Obuwana cutyauusa PM o NpoXoxAeHUM BOEHHOW CAYXKObI
npeaycMaTpuBaeT CyLLeCTBOBaHME a/lbTEPHATUBHOM rPaXaaHCKOMN ciyKbbl, Ko-
TOpaA OTCYTCTBYET B perMoHe. 1o npeacTasBafeT coboil elle oaHY CEPbE3HYIO
npobnemy, paccmoTpeHHyto Accoumaumein Promo-LEX ewe netom 2008 roga,”’
KOTOPas Ha AaHHbI MOMEHT TaK U HEe M3MEHMAACb B Iy4LLYO CTOPOHY. B ycno-
BMAX aHa/M3a rapaHTUi Npasa Ha cBoboay U INYHYI0 HENMPUKOCHOBEHHOCTb Ha-
NOMHMM B A@HHOM KOHTEKCTE, YTO apecT UM 3aJeprKaHue 33 OTKa3 Npoxoxae-
HUMA CPOYHOM BOEHHOM MM AaKe anbTepPHATUBHOM CNyKbbl NpeacTaBnaeT cobomn
HapyLweHne faHHOro npasa. CyLwecTBYOT HECKO/IbKO TaKOro poga npeueaeHToB
ECMY: PaHnHeH npotus PuHaaHgmum namn Umpnnc n Kynymnac npotus lpeyumn.

5. TPYAHOCTW N NepCcneKTUBbl CBO6OAbI N NNYHON
HenpukocHoBeHHocTu B [TMP

Accoumaumeit Promo-LEX 6binn ycTaHOBAEHbI creaytolme TPyAHOCTU B Lensx
peanusaummn npasa Ha cBo6oAay U IMYHYHO HEMPUKOCHOBEHHOCTb:

KoHyenmyasnbHbie cmpameauyeckue mpyoHocmu. B 60/1blUIMHCTBE CBOEM Op-
raHbl, B KOTOpble 06PALLAIOTCA XKUTENU PErMoHa, NPeanoYMTalOT UCKATb Mpu-
UMHBbI, YTOObI He paccMaTpuBaTb Kanobbl. Kak MpaBW/IO, OHU CCbINAOTCA Ha
3anBneHue focygapcTea (B MOMEHT paTuduKaummn EBponeiickoit KoHBeHuumM) o
HEBO3MOXKHOCTM 0becneveHus cobntogeHna nonoxkeHunin EKMC Ha Tepputopum,
KOHTPOAUPYEMOI TMPACMONbCKMM PEKMMOM A0 OKOHYATE/NIbHOMO paspeLleHus
npobnembl. OLHOBPEMEHHO, KOHCTUTYLIMOHHbIE MPAaBOOXPAHUTENbHbIE OPraHbl
bopManbHO aHaNM3MPYIOT }Kanobbl U BbIHOCAT NOCTaHOBNEHUA 06 OTKase B BO3-
BYKAEHUM YrONOBHOTO fiena no $GaKTy CaMoynpaBCTBa, COBEPLUIAEMOro NpeacTa-
BUTENAMM PErMOHabHbIX BNACTeM.

17  http://promolex.md/index.php?module=publications



MHoraa, NpaBooOXpaHWUTe/IbHble OpraHbl MPUOBLLLAIOT MM BKAKOYALOT, HAKOMJIEH-
Hble MaTepu1asbl B yroNoBHble Aena, BO3OYKAEHHbIE paHEe Mo NPeCcTynaeHUaM,
coBeplleHHbIM B 1992 roay, Hanpumep, no ¢akty ,Teppopuama”. ObbIYHO, KakK
TOro TpebyeT 3aKOH, NPaBOOXPAHUTENbHbIE OpraHbl AO/XKHbI BO3OYXKAaTb yro-
JIOBHOE [,eN10 Y MHULMMPOBATb PaccNefioBaHMe NO KaXKA0MY, LOBEAEHHOMY A0
WX CBEAEHWA, CNy4Yato, CTPOro MPUAEPKMBAACb MPU 3TOM BCEX MPOLLeAypPHbIX
TpeboBaHMI. YacTo *Kanobbl, NogaHHble AMLAMMU U3 NPULHECTPOBCKOrO perno-
Ha, HaNpPaBAAKTCA Ha paccMoTpeHne B MUHUCTEPCTBO PenHTerpaLmmn, MoTmsK-
pys 3TO elle pas ,, 0TCYTCTBMEM HEOOXOAMMbIX pbl4aros” AnA yperyampoBaHusa
aena. HecomHeHHo, MMWHUCTEPCTBO PenHTerpaumm AOMKHO UAW MOXKET ObiTb
0OCBELOMJ/IEHO, HO C HALLEN TOYKM 3peHMA TONIbKO B LiesX MHGOPMMUPOBAHUA.

UHcmumyyuoHanbHble cmpameauveckue mpydHocmu. OTCYTCTBME BaXKHOrO
3BeHa MONMUMA-NPOKypaTypa Ans nesobepexHbix paioHoB [HecTpa (3a uc-
KntoueHnem TuruHbl 1 [lyboccap) cosgaeT npensaTcTBUA U AUCKPUMUHUpPYOLWMe
YCNOBUA ANA KUTeeil pernoHa. B To ke Bpems, Aaske ecnu u 6bian cosaaHbl
CyZbl NPAKTUYECKM ANA BCeX NeBObeperKHbIX palioHOB JHecTpa, OHW paccmaTpu-
BaloT (C cobnogeHnem TeppuUTopUaibHOM KOMMETEHLMMU) TONbKO rPpaXaaHCKue
[ena, NpakTUYEeCKN He MMes B CMIMCKeE, NoANEKALLMX PACCMOTPEHMIO AeN, KaKMUX-
NMBO YyronoBHbIX aen.

®PyYyHKYUOHANbHbIe MAKMu4Yyeckue mpyoOHocmu. YCTynKa HEKOTOPbIX BaXKHbIX
no3uuunii B NneperoBopax NpmMBena K notepe KOHTPOAA Hag Tepputopueit. Mpu-
BeAeM MONOXKEeHWE MyHMLMNUA BbeHaepbl, KOTOPbIM B cOOTBETCTBUM ¢ Mongo-
pOCUMCKMM cornaweHmnem ot 21 uiona 1992 roga AONKEH KOHTPOAMPOBATLCA
npeacTaBUTENAMMN KOHCTUTYLMOHHbIX BacTer U TUPaACnoNbCKUMM CTPYKTYpPaMu.
OpHaKo, Ha cerogHA MyHULMNKUIA beHaepbl NPAKTUYECKU NOAHOCTbIO KOHTPOIN-
pyeTca TMPacnosbCKUM PEXKMMOM, KOTOPbIN KaxAabli pa3 yrpoxaeT 1 focarkaa-
€T NpeACTaBUTENIAM KOHCTUTYLMOHHbIX BAACTeN.

Cutyaums B cene Kopskosa, [yboccapbl, NpUcyTCTBUE, HE3aKOHHO YCTaHOBNEH-
HbIX KOHTPO/IbHbIX MNOCTOB, CUTyaumsa depmepos m3 [yboccapcKoro paioHa uUam
LKOA C NpenofaBaHWem Ha OCHOBEe JIaTUHCKOro andasuTa, BCEro NULWb Manas
4acTb C/ly4aeB, B KOTOPble LOrOBOPHbIE CTOPOHbI, TO eCTb KuwnHes n MocKBa,
ZLONXKHbI 6bIIM 4aBHO BMELLATLCA, YTO6bI 06ecneynTb U rapaHTUpPoBaTb Cobto-
feHuve 3aKkoHa v npas. OgHaKo, TaUHCTBEHHbIM 06pa3oM, OHM He TpebytoT co-
6nofeHns CornaweHns U NPaKTUYECKM HUYEro He NPeAnpPUHUMALOT B JaHHOM
KOHTEKCTE (3@ MCKAOUYEHMEM HEKOTOPbIX 3asB/eHWI). B Takux cuTyaumsax, Ha-
CefleHVe pervoHa He MMeeT HUKAKUX rapaHTUit U TepseT Bepy B BO3MOMKHOCTM
KOHCTUTYLIMOHHbIX BAacTel MCMOMHATL CBOM 06s3aTeNbCTBa M GyHKLUMKU. Kpome
TOrO, CUNIbHO CTPAZAET UMUK MEXKAYHAPOAHbLIX OPraHWU3aLmii U yupesaeHui,
KOTOpble He MOryT obecneynTb NpumeHeHre U GYHKLMOHMPOBaHWE HOPM MEX-
ZlyHapogHoro npasa.

OnepayuoHanbHblie makmuyeckue mpydHocmu. Kak 6bi10 OTMeYeHOo paHee,
BCE e BCTPeYaloTca cyvau BOo3by»KAeHMA NpaBoOOXPaHUTENbHbIMU OpraHamm
YroNOBHbIX A€/, OAHAKO, OHW pacc/ieaytloTcsi NMOBEPXHOCTHO W, KaK MpaBuso,
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YroNoBHOE CNeACTBME MPUOCTAHABNMBAETCA B CBA3WM C TeMm, 4TO “ ycTaHOBAe-
HWe BMHOBHOTO He NpeacTaBaAseTcs BO3MOXHbIM ”. COOTBETCTBYIOLLLAA NPUYMHA
dopmanbHas, TaK Kak B BOMbLWMHCTBE CAy4Yasx CNeACTBEHHbIM OpraHam u3Be-
CTEH BUHOBHbIW, 160 ero MMsA COOBLLEHO MM NOCTPaZABLIMMUN. Kpome Toro, Mbl
NPaKTUYECKM He BCTpeYanu C/lyyaeB BMeLLaTeNbCTBA BAACTEN, BblABUMKEHUA 06-
BMHEHWI, BbI30BA B CYZ, /1ML, COBEPLUMBLLMX AeAHWE, 0ObABNEHMUSA B PO3bICK U CO-
OTBETCTBEHHO 3aZeprKaHnA 3a COBepLUEeHHble npecTynaeHusa. HaobopoT, nHoraa
CK/N1aAblBAeTCA BrevatneHne CMeHbl poneit. To ecTb, NoBeAeHWe TaK HasblBae-
MbIX MPABOOXPAHUTE/IbHbLIX OPraHoB MPUAHECTPOBbA XapPaKTEPHO MOBEAEHWIO
KOHCTUTYLLMOHHBIX OPraHOB, TaK KaK OHW YBEPEHHO AENCTBYIOT U MPUMEHAIOT,
YCTAHOB/IEHHbIE HOPMbI U NPOLLeAYPbl, B TO BPEMS, KaK KOHCTUTYLIMOHHbIE BNa-
CTW W OpraHbl HAXOAATCA B HEPELUUTENBHOCTY.

YcnewHsblie dena. Accoumaumna Promo-LEX ycTaHOBMAA HECKO/IbKO Cy4YaeB, Ka-
KYLMXCA YCNELHbIMW, KOTOPbIE TO/IbKO YaCTUYHO BblN A0BEAEHbI A0 CBEAEHMUA
obLiectBeHHOCTU. Peub naet o6 ocBobOXKAEHUN (YAaCTUYHOM) M3 3aKNHOYEHUS
HEKOTOPbIX COTPYAHWUKOB MOMNLMM, 3a[€PKaHHbIX B PErMoHe 3a WUCMOJHEeHUe
cnyxebHbix 06A3aHHOCTeN. Ycnex cocTouT B 0cBObOOXKAEHMN, COBCTBEHHO roBO-
ps, Ntogen U3 He3aKOHHOTO 3aK/IIOYEHMS, @ HEYCNeX B TOM, YTO MOSMNLENCKMM
3anpelLeHa HopMabHas AeatenbHoCTb. OcyLecTBNEHNE HEKOTOPbIX NPABOBbIX
OeNCTBUN HA TEPPUTOPUM, MOJHOCTBIO MM YAacTUYHO KOHTpoaupyemon Tupa-
CNONBbCKMM PEXMMOM, NpeanosaraeT NPakTUYeCcKM NepcoHaNbHbIA PUCK CO-
TPYAHMKOB NPaBOOXPaHUTE/IbHbIX OPraHoB.

lMepcnekmuesbi

MpW coxpaHeHUW CTAaTyC-KBO B PErMOHE, BNACTU AO/KHbI OKA3blBaTb NOBbIWEH-
HbI/ MHTEPEC U BHUMaHUE KaxAoMy Aeny, CBA3aHHOMY C MpaBoM Ha cBoboay u
JINYHYIO HEMPUKOCHOBEHHOCTb. YCUAUsA, NpeanpuHUMaemMble BAACTAMM, KaK Ha
HaALMOHANIbHOM, TaK U MEXAYHapOAHOM YPOBHE, AO/XKHbI ObITb HanpasaeHbl U
CKOHUEHTPMPOBaHbl Ha MPOABUMKEHME U 3aLLUTE ITUX YESIOBEYECKUX LLEHHOCTEN.
Bo-nepBbix, He0bX0aAMMO 0becneynTb cosgaHne n becnepeboliHoe GpyHKLMOHM-
poBaHMe CyA0B U TeppUTOPUANIbHbIX CTPYKTYP MuHUCTepcTBa BHYTpeHHUX den
n Mpokypatypbl. COXxpaHeHWe TeKyLLEeN CUTYaLLMN NO3BOUT NPAKTUYECKU BCEM
npecnegyembim, 3aZleprKaHHbIM, apPeCTOBAHHbIM WU OCYXKAEHHbIX B MpuaHe-
CTPOBbE NMLAM, CYMTATb CebA KepTBamMM B COOTBETCTBUM C MONOMKEHUAMM CTa-
Tbu 5 EKMY.

Ecnv B 6avxKaliwem byayuwem NpuaHECTPOBCKUIA PerMoH byaeT MHTerpMpoBaH
B NpaBoBoe none PM, cutyaums morsia 6bl BEPHYTbCA K HOPMA/IbHOM, TaK KakK B
OAHHOM KOHTeKcTe ecTb 3aKoH oT 22 utona 2005 roga, KoTopblid npeaycmaTpu-
BaeT YCTaHOB/IEHME HEeObX0AMMOro MmexaHM3ma a8 HOPMaan3aumm CUTyaunu.
HeobxogmMmo oTMeTUTb, YTO A/1A TOro, YTobbl 3TOro A06UTLCA, BAACTU LONKHbI
KaXKabIM pas NPUMEHATb MOMOXEHWUS HALMOHA/NbHOIO 3aKOHOAATeNbCTBA, UH-
TEHCUPULMPOBATL AUNNOMATUHECKME YCUAUA, U HE KAATb PELUEHUNA UCKNOUN-
Te/IbHO U3BHeE.
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[axe B cnyyae NoAHOMO OTAeNeHMA pernoHa (MpM3HaHMA ero Apyrmmum rocyaap-
cTBaMM) Npobaembl, OTHOCALLMECA K NPaBy Ha cBOBOAY U INYHYIO HEMPUKOCHO-
BEHHOCTb, HE UCYE3HYT A/1a BnacTel Pecnybankm MongoBsa, Tak Kak Ha AaHHOM
TEPPUTOPUM OCTAHYTCA COTHM TbicAY rpaxkaaH PM c monHbiMu npaBamu. A co-
FNAaCHO KOHCTUTYLMOHHbBIM MOMIOXEHUAM U MEXAYHapOAHbIM AOKYMeHTaMm, [o-
cyaapcTBo 06A3aHO 3aLMLLaTb NpaBa, cBObOAbI U MHTEPECHI CBOWX FPaXkAaH, rae
6bl OHW HM HAXOAWUUCD.

6. 3aknwyeHusa

Hamu 6blia noctasieHa 3a4a4ya NOCPEACTBOM AAHHOMO AOKYMEHTa He Monos-
HWUTb CMUCOK NOA06HbIX N34aHMIA, @ HaYaTb AUCKYCCUIO O NEPCMEKTMBAX A4PYroro
BMAEHUA, 0 cOb0AEeHNM NPaB YenoBeKa Ha Bcel TeppuTopmmn PM. Mbl cuntaem,
YTO MMeHHO obecnedyeHue U rapaHTUPOBaHME COBNIOAEHUA MPAB U OCHOBHbIX
cBob60g yenoseka A0/XKHbI 6biTb NEPBbIM YCI0BUEM, HANOMKEHHBIM Ha UTPOKOB,
KOHTPOMMPYIOLLMX PErMOH, Kak fe-tope, Tak U ae-dakto. Tonbko obecneyeHune
3TOro TpeboBaHMA NO3BOAUT U rapaHTUPYET BUAMMbIE Pe3y/bTaTbl B NOAUTUYE-
CKOM npoLiecce yperyimpoBaHua npuaHecTpoBCKOro Bonpoca.

Ha eBponeiickom NpPOCTPaHCTBE NPUIAratoTCA NOCTOAHHbIE YCUAWA, HanpaB/eH-
Hble Ha y/ly4ylleHne Npas YesoBeKa NyTem ABYCTOPOHHErO Y MHOMOCTOPOHHEro
COTPYZAHMYECTBA MEXAY rocyfapcTBaMu, MyTeM CO34aHUA M COBEPLIEHCTBOBA-
HWA CUCTEM KOHTPOIA, MOHUTOPUHTA U 3PEKTUBHOM 3aLLMTbI MPAB Y OCHOBHbIX
cB060Z, YeN0BEKA, NYTEM BbISB/IEHUA HOBbIX YIPO3 M ONacHocTel B 061acTu Npas
yenoBeKa, a TaK¥Ke BOCMUTAHMA JIOAEN B AyXe AEMOKPaTUYECKMX LLeHHOCTEM,
OCHOBaHHbIX Ha BEPXOBEHCTBE NpaBa, OCTOMHCTBE, MPaBaxX U OCHOBHbIX cBO6O-
[ax yenoseka.

B TO *Ke Bpemsa, Aaxe ecnu NpuaHeCTPOBCKUIA PernoH reorpaduyeckm asasetcs
eBpOnecKMM NPOCTPAHCTBOM, HaXoAACb «Ae-tope» noa pucaukumen Pecny-
611Kkn MongoBa, «ae-bakto» Poccuiickon deaepaunn, Ha JaHHOW TeppuUTopun
He rapaHTMpOBaHbl U He MPOABUIaAlOTCA OCHOBHblE MpaBa YesnoseKa. MNpuaHe-
CTPOBCKMUI PErnoH, B YaCTHOCTU €ro HaceseHue, NPaKTUYECKN UCKIOYEHbI U3
aTOro Mpouecca.

Mocne apamatuyeckmx cobbitnii 7 anpena 2009 roga B8 Mongose, Mbl NOHM-
MaeM, HAaCKO/IbKO Mano PacCTOAHUE MEXAY AeMOKpaTUenh U AUKTaTypon, uam
MeXKAy NopaaKom M xaocom. KaK BbICTPO M IeFKO BAACTU MOTYT OTKAOHUTLCA OT
NpaBoOBbIX HOPM U 0dULMANbHBIX 3aABAEHUI. ECM 3TO BO3MOXKHO B 0bLecTBe U
B cpeae, B KOTOPOW BNACTU 061a4at0T IETMTUMHbBIM KOHTPOJIEM U BNACTbLO, rae
€CTb HaLMOHA/bHbIN MEXaHW3M, CO34aHHbIM NPU NOAAEPKKE MHOTOYMCIEHHbIX
MEKAYHAPOAHbIX CTPYKTYP M OpraHmM3auuii, N HaxoaalWmMMea nog, ux Habawoge-
HMEeM, TO HEBO3MOXHO cebe MpeacTaBUTb KAaKOBa CUTyaLMsA Ha TEPPUTOPUSX,
KOHTPO/IMPYEMbIX HE3AaKOHHBIMW PeXMMamMU. Pexkmm, 3axBaTMBLUMIA NyTeM BO-
€HHOro HaCUAUA U yAEePKMBAOLWMIA KOHTPOb Haj, HEKMM NPOCTPAHCTBOM, Jin-
LWan HaceneHue NbbIX 3N1eMEHTOB rPaXKAaHCKOro y4acTUsi U BOBAEYEHUA UK
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ACMeKToB AeMOKpPaTUYeCKOro BOCNUTaHMA, No onpegeneHno He MOXXeT obecne-
YUTb, NAPAHTNPOBATb U NPOABUTaTb OCHOBHbIE MNpaBa Ye/10BEKa.

B pamKax HECKONbKMX BM3WUTOB, OCYLLECTB/IEHHbIX NPEACTAaBUTENAMU MEXKAY-
HaAPOAHbIX CTPYKTYpP B NPUAHECTPOBCKUIA PErMOH, KOHCTAaTUPOBaHbI CepPbe3Hble
npobnemsl. bnarogapa Aoknagam Muccuit OOH mbl cMorin, B 3Ha4YUTEIbHOM
CTeneHu, NOATBEPAUTb ONpesesieHHble acneKTbl U UHGOPMALLMIO, MOCTYMAMOLLYIO
K HaM OT }XuUTeniel permoHa 1 nocTpaaaBLUMX OT HapyLlleHui B MNpuaHecTpoBbe.
ITa TeHAEeHUMA ONacHa, Tak Kak HaceneHue Pecnybinku Mongosa, B YaCTHOCTH,
KUTENU NPUAHECTPOBCKOrO PerMoHa TepsatoT Bepy B CMOCOOHOCTb U PO/ib MEXK-
OYHApPOAHbIX CTPYKTYpP, MPUCYTCTBYIOLMX B AaHHbIX PaliOHAX, C TOYKU 3peHUs
BbIAABIEHMA MONUTUYECKUX PELUEHUI U CNOCOBCTBOBAHMA YCTAHOBNEHUA MUHU-
Ma/IbHbIX HOPM M CTaHZAPTOB 3aLMTbl NPAB Ye/I0OBEKA HA TEPPUTOPUAX «3aMO-
POXKEHHbIX KOHOSNMKTOBY.

He3aKoHHble agMUHUCTPALMM, HENPU3HAHHbIE MEXAYHAPOAHbIM COOBLLECTBOM,
KOTOpble AeNCTBYIOT Ha OCHOBE 3aKOHOAATENIbCTBA, KOHCTUTYLIMOHHO HEKOHTPO-
IMpyemoro, 1 6e3 yBarKeHus AOCTOMHCTBA, NpaB M cBoboA, Yenoseka, paborta,
KOTOPbIX HE ABAAETCA NPEAMETOM PAaCCMOTPEHMA HE3aBUCMMOTO rPaxaaHCKoro
obluecTsa, NoO CyLLECTBY HE B COCTOAHUM AOCTUYb KOHCTUTYLIMOHHbIX PeLleHu
n/unu cooTeeTcTBYIOWMX EBponelickoit KoHBeHLuMKN. PUcK 3n0ynotpebaexunii B
TaKoW cUCTEME CAULLKOM BEJIMK, YTOObl FOBOPUTL O 3aKOHHOCTU pPeLleHU, Bbl-
HECEHHbIX «CyAeBHbIMM» UHCTaHUMAMM MPUAHECTPOBbA.

Jltoboit yenoBeK, BUHOBHbIN UAN HEBUHOBHbINA, NPUBAEYEHHbIA K OTBETCTBEH-
HOCTW Ha 3TOW TEPPUTOPMM, MOMKET NoAaTb Kanoby Ha HapylleHWe npaea Ha
cnpaseaamnsoe cyaebHoe pa3bupaTtenbCcTBo, No TOM NPOCTON NPUYMHE, YTO 34eCh
oTcyTcTBYEeT 3QdEKTUBHbBIA M HE3aBUCUMbIMA KOHTPOJIb HaZ agMUHUCTPaLMeEN,
KOTOpas Kak Mbl 3aMeTUAU, He noAnajatoT nog AeUcTBMe NPaBua U NPaBOBbIX
Hopm. CyaebHble pelleHus, B YaCTHOCTU, CBA3aHHbIE C AneHMem cBoboabl N1to-
OeW, ABNA0TCA HE3aKOHHbIMU M A0MKHbI BbITb CPa3y e 06bABNEHbI B KayecTse
TAKOBbIX KOHCTUTYLMOHHbIMK BAacTaMn. Tem He meHee, y Hac obpaTHasA cuTya-
UMA, TaK KaK Hamu 6bian npuBeaeHbl NPUMEpPbI, AEMOHCTPUPYIOLLME NpUYacT-
HOCTb KOHCTUTYLIMOHHbIX MPaBOOXPaHUTE/IbHbIX OPraHOB K HapyLleHWIo npas
yenoseKka TMPACNONbCKUM PEXMMOM, NyTEM COTPYAHUYECTBA C HE3AaKOHHbIMMU
CTPYKTYPaMK W1 BblAauyu /L, KOTOPble AO0/XHbl NMOABEPTHYTLCA 3a4ePXKaHMIO.
BO3HMKaET IOrMUYeCcKnin n KpaHe TPEBOXKHbIM BOMPOC C TOYKU 3peHUA NpaBa Ha
JINYHYIO HEMPUKOCHOBEHHOCTb: Ha OCHOBAHMM, KAKUX CNeACTBEHHbIX AEACTBUM U1
pelleHni rpaxaaHe nepeaatoTca HEKOHCTUTYLIMOHHBIM CTPYKTypam?

TpyZHO npeAackasaTtb, NPaBUbHbIN OTBET Ha 3TOT Bonpoc. C BbICOKUX TPUOYH
oduuManbHble 1L, BAACTU 3aABAAKOT, YTO NPaBa YeNoBeKa HEPYLUMMbI, U YTO
NPUKNAAbIBAOTCA MOCTOAHHbIE YCUAUA ONA WX 3aWuTbl. MexXay Tem, rocynap-
CTBEHHbIE ML NPOABAAIOT be3pasnume, HenpodpeccMoHaNN3M UM NPABOBOW
HUTUNN3M, UITHOPUPYA NO3UTUBHbIE 0653aTENbCTBA FOCYAAPCTBA, B3ATbIe Ha cebs
Ha MeXAyHapo4HOM YpPOBHE.
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Promo - LEX

CB060Aa M AMMHAA HENPUKOCHOBEHHOCTb AHL, B
YeyHe B nepuop BOOPY)XEHHbIX KOHPAUKTOB

(1994-1996; 1999 -2009)

KnwnHay 2009
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. BBEAEHUE

[aHHbIA OTY4ET OCHOBaH Ha WMHpOPMaLMK, COBPAHHOM aBTOPOM AAHHOrO WUC-
cneposaHua Ha CeBepHom KaBkase Bo Bpems cBoel paboTbl B permoHe, v ny-
6AMYHOM MHbOPMALMKM, NPeaoCTaBAEHHON OpraHM3auMsMK Mo NpaBam Yeno-
BEKa, Aeicteyowmmm B pernoHe CesepHoro Kaskasa: Amnesty International,
Human Rights Watch, Memorial Human Rights Center u Stichting Russian Justice
Initiative, pykoBoacTByeTca pelweHuamu Esponelickoro Cyaa no MNpasam Yeno-
BEKa MU MHOTMMW APYTMMUN OTYETAMM, SOKNALAMM U PEKOMEHAAUMAMM, Onybau-
KOBaHHbIMW MeXAYHaPOAHbIM COOOLLECTBOM B OTHOLIEHUW CUTYaLMKN B 06/1aCTH
npas YyesnoBeKa B YeyHe

j-' JTO0 wuccnegoBaHWe Hanpas/ieHO
Ha aHanuM3 npaBoBoM U daKTU4Ye-

S o SOy CKOW cuTyauun, B KOTOpOIt Hace-
RUSSIA = NleHne YeyHn morno peannsoBaTb

CBOE NMpaBo Ha cBObOAY U INYHYIO
CHECHNYA HenpUKOCHOBEHHOCTb B XO4€e BOO-

 INGUSHETIA' | DGrozny PYKEHHOTO KOH(MKTA, KOTOPbIN
N anvncs pecAatb net. OHo byget
: DAGESTAN cogepkatb 060CHOBaHUSA, BblABU-
HyTble aAMUHUCTPaumel EnbumHa
GEORGIA - n MyTMHA, ANA BOEHHOro BMeLUa-

’ TeNbCTBa B gena YeyHu, KoTopoe
3aBepLnNacb MHOTOYMCIEHHbIMM
HapyLUEHUAMMU MEXAYHAPOAHOIo N'YMaHUTApHOIo NpaBa M Npas YesnoBeKa. fAs-
Hoe npeHebpeXkeHVe K NpaBam yenoseka obenmm cTopoHamm B BOOPYKEHHOM
KOHQ/IMKTE nNpueeno K 6onee, 4em COTHe 0H6BUMHUTENbHbBIX NPUrOBOPOB, BbIHE-
CeHHbIx EBponelickum Cyaom, U1 MUAIMOHAM €BPO, BbINJAYeHHbIX B KayecTse
KOmneHcaummn.

a. Boopy»xeHHble KOHPNUKTbI

lparkaaHcKana BoiiHa 1994-1996

0Ob6ocHoBaHMe Kpemns - «BOCCTaHOBAEHNE KOHCTUTYLIMOHHOIO NopaAaKa»

YeueHcKan PecnybnuKa, Bxoaswasa B coctaB Poccuiickon degepaunmn Ha Ce-
BepHoM KaBKase, ob6baBuaa ceba HesaBucMmon oT Poccuitckon depepaunm B
1991 roay noga, pykosoactsom [rkoxapa [yaaesa, 6bIBLIEro NeTYMKA COBETCKOM
cTpaTtermMyeckon asmaumn (JanbHert ABmaumum), KOTOPbIA YNPaBAAa A4EPHbIMMI
60MbapAMPOBLLMKAMMN Ha NPOTAXKEHUM MHOTUX NeT. JeKknapauus o noaHoMn He-
3aBMCMMOCTM YeuHn, npuHAaTasa B 1993 roay npasutensctsom [yaaesa, npusena
K Tpa*k4aHCKOW BOMHe. HECKO/IbKO BOOPYKEHHbIX OMMO3MLUMOHHbBIX Fpynm, no-
Niyyqarowmx GUHAHCOBYO M BOEHHYO NOAAEPKKY CO CTOPOHbI Poccmickux npa-
BUTE/IbCTBEHHbIX YUYpPEXKAEHUN, CTPEMATCA K CBEPXKEHMUIO Npe3naeHTa dyaaesa.
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B aBrycte 1994 roga oHu noasepratoT bombapanpoBKe TesiepOHHYO CTaHLMIO U
NIMHUIO ene3Hon aoporn Mocksa-baky. MNpaBuTenbcTso [Jyaaesa BBOAUT Ypes-
BblUaliHOE MOJIOXKEHUNE, a B ceHTAbpe 1994 roaa BoeHHOe nosoxKeHue. OrpaHu-
YyeHUuA BKAtOYAIOT B cebA KOMEHAAHTCKUIN Yac, orpaHMYeHnA Ha Bble3f, U Bbe3y, B
pecnyb6/MKy, a TaKXKe OrpaHUYEeHUA Ha NepeBUKeHME MO OPOram B HEKOTOPbIX
paioHax.

Bopuc EnbumH, Ha TOT MOMEHT

RUSSIAREE npesnaeHT Poccuiickont depe-
) . “= Kidvar
AL T Blotoh - i g pauuu, NpUHMMaeT peLleHue
Kebandine O J
Batlaria N i el ! O BTOpXeHuM B YeyHio U OT-
Nalchik,, X! i Tron N CASPIAN npaske Tpex auBM3NiA poccuit-
P 5] h hasivyur o
EANLi M"m.«suka L CKMX OpOHETaHKOBbIX BOWCK,
- vl:uliknvkzl_, T Chedige “,.\.\l\hk,mhkn,n NPOPOCCUICKOWM  YeUEHCKOIA
. .¢‘“~ g A - v v
S LT — NexoTbl U BOWCK BHYTPEHHEMN
GEORGIA 7 6e30nacHOCTM, BK/OYas nopa-
S pasgeneHua U3 coctasa pery-
@ Attack axes A
=~-=% Republic borders ~, NAPHbLIX BOOPYXKEHHbLIX Chn —
M-~ Inernational borders Rl i KIA
—= Railrond Y AzerS, -, 310 npomsowso 10-11 gekabps

Tbaijan ',
aijan v, 1994 ropa. 3apgaya cocrtoAna

B ObicTpoli nobene, KoTopas
[0/IKHa 6blna NPUBECTU K NMPUMMUPEHUIO M BOCCTAHOB/IEHWUIO NPOPOCCUIACKOrO
npasuTenbcTBa.! PesynbTaT, 04HAKO, BbIZIMACA B PAL 3aTAMKHbIX BOEHHbIX Orne-
paumii, KOTopble MA0XO YNPaBAAAUCL PYCCKUMU U YCAOKHAANCD TPAAULMOHHO
APOCTHbIMN MaAPTU3aHCKUMU ,Cl,el‘/‘ICTBVIﬂMVI YyeYyeHCKUX cenapaTuUcTos. Poccuii-
CKMe BOEHHble camosieTbl noasepriv 6ombapaMpoBKe BOEHHbIE U rpaskaaHCKme
06beKTbI B [PO3HOM, cToNMLe pecnybMKku. NMomnmo 601bLOro Yncaa paHeHbIx
N YBUTbIX? rpaXa4aHCKMX KL, 6bIN0 YHUUTOMKEHO BONbLLIMHCTBO MKUAbIX M 0bLe-
CTBEHHbIX 34aHWNI B [PO3HOM, B TOM YMcae BONbHULI U AETCKME A0Ma.

Mocne noutun 2 net 60pbbbI BbINO AOCTUTHYTO MUPHOE cornaweHne.* HecmoTps
Ha T0, 4TO PoccusA B cornaleHnn He npusHana YeuHto, Kak NMosHOCTbIO HE3aBUCK-
MOE€ rocyAapcTBO, OHA TaKKe He NPUHYAUAA YeyeHLLEB OTCTYNUTb OT CBOMX npe-
TEH3UI Ha CyBEPEHUTET - JOKYMEHT 060rHY 3TOT KAtoUYeBOM BONpoc. Ha mexay-
HapOLHOM ypOBHE 3TO pacCMaTpMBaETCA, Kak MpuU3HaHWe nopaskeHua Poccuu,
KaK M Npu yCN0BUM, YTO POCCUIMCKME BOMCKA MOKMHYT YeuHto n yto MocKBa
KOMMEHCUPYET YeyeHLam SKOHOMUYECKUIA yulepb, HaHECeHHbI B pesy/braTe
BOMHbI. OAHMM CNOBOM, OCTaBMB BOMPOC O MPaBOBOW CTOPOHE CyBepeHuTeTa,
cornaweHune NpakTUYeCcKM NPUsHaNo, yTo YeuHs de-hakmo ctana HesaBUCUMOW
oT Mocksbl. OueBuAHO, YTO Poccusa npourpana nepeyto YeUYeHCKyo BOMHY € ae-

-

Cwmotpu Maiikn CnekTep, “Russian Forces Move Into Rebel Region,” Heto-Mopk Taiimc oHnali ebinyck, 12 nekabps 1994;

2 Banvcb cepeautbl 1995 roga, Mon Mo6n yTBEPXAAET, YTO HA TOT MOMEHT “MUHMMYM 40,000 YenoBek B pervioHe” 6binn you-
Tbl Poccuiickumu Boiickamu. OH, Takke oTMeYaeT, 4To “BoamoxHo 12,000 NornbLInx Gbinm STHUHECKUMU PYCCKAMM, KOTOPbIE
nornénv Bo BpeMsi POCCUINCKOro HanageHust Ha ropof IposHbiin”. “The Costs for Moscow of Its War in Chechnya are High and
Continuing,” Prism Tom 1, Bbinyck 8, 23 nioHsi 1995, onybnukoBaHo B OHNanHOBOM pexvme ®oHgom [kedmcTayH Ha cainTe
www.jamestown.org;

3 Cwmotpu Aneccarapa CTaHnM, “EnbUyH noanucan MUpHbI Aorosop ¢ Yeureit,” Hito-Mopk Taiimc oHnaliH esinyck, 13 mas

1997;



CATKAMM TbICAY MOrMBLINX MUPHBIX XKuTenen n bonee 500 000 BHYTPEHHUX Nepe-
MeLLEHHbIX UL, MOC/e Ha4Yana KOHGAUKTA.

21-22 anpena 1996 roaa Mpe3ngeHT Oxoxap Ayaaes 6bln cMepTenbHO PaHEH B
ro/IoBy OCKOJIKOM CHapsAfa, BbIMYLLEHHOrO POCCUMCKMM camoneTtom. B aHBape
1997 roaa Ha4YyanbHUK WTaba BOOPYXKEHHbIX cnn YeyHu, AcnaH Macxanos, 6bin
n3bpaH NpesnaeHToM, MPUCYTCTBYIOLLME HA BbIOOpax MexAyHapoaHble Habto-
OaTenn oxapakTepusosBaanm Mx «CBOOOAHbIMM W cnpaBeaMBbIMU». B Mae Toro
e roga mexay Macxagosbim v Poccninckmm MpesngeHtom bopmncom EnbumHbim
6b11 NoANMcaH MUpPHbIN Aorosop. OAHaKo, MO NPUYMHE PA30PEHMA, BbIBBAHHOMO
BOWMHOM, OTCYTCTBUA 0BEeLLaHHOM POCCUIACKOM BOEHHOM penapaumn, BHELHEro
BMeLlaTeNIbCTBa NCAAMCKUX PaAnKaaos, pOCcTa NPecTynHOCTM U COMepHUYecTBa
MeXAy YeYEHCKMMM KNaHaMM, cUTyauma B YeyHe nepepocna B XaoC, KOTOPbIN
MacxazoB 6bln1 He B COCTOAHUN KOHTPOIMPOBATb.

Bropas YeueHcKana BoHa 1999 — 2009

Ob6ocHoBaHWe Kpemns - «KKOHTPTEPPOPUCTUYECKAA Onepauns»

B asrycte 1999 roga bacaes’ Bo3rnasun KpynHble cuabl 60€BUKOB-UCAaMUCTOB
npu BTOpXKeHuu B JarectaH. Ero uenb 3aknoyanacb B OKa3aHMM NOMOLLN MeCT-
HbIM MCNAaMUCTaM B CO3aHUN He3aBUcMMOro [larectaHa, KOTOpbIV 3aTem byaeT
obbeanHeH ¢ YeuHel B bonee KpynHoe obpasosaHue. YCMAUA NPOBANIUINUCD,
O4HAKO, AaHHOE BTOpKeHWe bbl10 BOCNPUHATO MOCKBOM 04eHb CEPbE3HO, Mac-
wrabHocTb BTOpKeHUA bacaeBa, Ka3zanock bbl, noaTBEpPXKAANA, UTO Ae-daKTo He-
3aBMCcMMan YeuHsa NpeacTaBaseT OCHOBHYHO yrpo3y ana 6esonacHocTy Poccuu.

B ceHTabpe 1999 roga Poccua Hayana 6ombuTb 06bEKTHI B YeuHe, a BCKope Mno-
CNefoBano M HasemMHoe BTopeHue B YeyHio. BHauane, Poccus o6o3Haumna
CBOM HaMepeHUA TeM, YTO OHa INLLIb CTPEMUTCA 3aHATb YacTb YeuHu K cesepy OT
peKkn Tepek, HO POCCUICKME BOMCKA NPOAOINKAM NPOABUTaTbCA Ha tor, @ B HOS-
bpe yKe obcTpennBanu posHbiA. Poccua Takke chopmmpoBana NPOMOCKOB-
CKME YeUYEHCKME BOEHHbIE CU/Ibl, KOTOPbIE CbIrPaan 3HAYUTE/bHYIO POJIb B OCa-
ae. MaccupoBaHHble BO34yLHbIE U apTUANEPUICKME 0BCTpebl MPOAONKANNCD
B TeYeHue aeKabpsa 1 AaHBapA, 6o/bwasn 4acTb ropoga bbisia cpaBHEHa C 3eM/iel.
Mmen mecTo maccoBbili MOTOK HexeHUEeB U3 YeuyHn, HO pOCCUIiCKOe NpaBUTeNb-
CTBO MPU/IOKMAO MASI0O YCUAUIA B LEeNAX NpeaocTaBAeHUs MM TYMaHWTapPHOM
nomolLuun.> CoobLLeHUs 0 HapyLLeHMAX CO CTOPOHbI Poccun 1 obuiee ocykaeHue
POCCUIACKOTO BTOPYKEHUSA, MPUBEAN K 3HAYUTE/IbHOW KPUTMKE CO CTOPOHbI 3a-

4 YeueHckomy nonesomy komaHawvpy LLamunio BacaeBy He npvBbIkaTb k Hacunuio. B aTo GecnokoliHoe Bpems Ha CeBepHOM
KaBkase, bacaeB npuHumaeT yyactue B 60eBbix AenicTBusix B Abxasumn B 1992-1993 ropax, urpaet LEHTpanbHy ponb B
nepBoWi YeyeHckol BoiiHe 1994-96, Bo BTopxXeHUM B [larectaH B 1999 rogy u HblHelwHeM koHdnukTe B YeyHe. Kpome Toro,
nomny4nn MoaroToBKy B MapTW3aHCKOW BOWHE U TalHbIX onepauusx, kak B Poccun, Tak u Adranncrane. HeT Hukakux co-
MHEHWiA, YTo Ha cerogHst Bacaes sBNsieTCA OAHNM M3 Hanbornee OMbITHbIX U OMACHbIX ML, "aCUMMETPUYHOI BOVHBI" B MUpe.
YacTo roBopsiT, YTO TEPPOPUCT-CMEPTHUK Ha rpy3oBuke B Vipake nepeHsin TakTuky ManectuHbl unu Anb-Kanabl, Ho 310 6bin
BacaeB, KOTOpebIi yCcOBepLUEHCTBOBaN NpoLeaypy B CEPUM HanafdeHUn Ha POCCUICKME Lenu, KoTopble Havanuce B 2000
ropy. CeropHsi bacaeBa 06bsiBnsieT cebsi B COCTOSIHIUM BOWHbI C POCCUICKIM ,FOCY1apCTBEHHBIM TEPPOPU3MOM”, 3asiBMsis O
HaMepeHWsiX reHoLmMaa Co CTOPOHbI MoCKBbI.

5 Cwmotpu Maiikn P. TopaoH, “Trickle of Chechen Refugees Brave a Risky Escape Route,” Hoto-Mopk TaliMc oHnaiiH Bbinyck,
11 pekabpsi 1999.
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naga, B TOM YMC/E K YrpO3am OrPaHUUYUTb BHELLHIOW MOMOLLb U MPeanpUHATbL
Apyrue mepbl AN HakasaHua Poccuu. Poccmsa ny6amMyHO Bbipasmna cBoe Heao-
BO/IbCTBO 3anafHbiM BMeLLaTe/IbCTBOM B YEUEHCKUIA BOMPOC,® BHELLHWE YCUus,
B KOHEYHOM CcYeTe, He CNocobCTBOBAM YYYLLIEHWIO YCNOBUI ANA BONbLUIMHCTBA
yeyeHLEes.

Poccus noHecna 3HaumTeNbHble NnoTepw B 605X 3a MPO3HbIN M NepecTpesnkax, 0co-
6eHHO becnowaaHbiX B TeX, B KOTOPbIX M30/MPOBaHHbIE POCCUICKME Nogpa3sae-
NleHna nonaganu B 3acafy YeyeHcKux 60eBuKkoB. OT yauLbl K yanLe ropoackan
BOMHA NpoAos/IKanach A0 AeKabps, a TaKKe 1 B HOBOM rofy, HO K cepeauHe siH-
Baps, 06CTOATENbCTBA, HECOMHEHHO, COXKUAUCL B MOJb3Y POCCUSH, KOTOPbIE,
MO/IHOCTbIO OKPYXKWUAM TrOpoA, M nepepesann YyedeHCKue nyTM maTepuasibHo-
TexHU4Yeckoro obecneyeHuns. CTpagan OT COKpalLeHUsA NPOJOBONLCTBUA, Hoe-
NpUNacos v Apyrux NpeamMmeTos NepBoit HEOBXOANMMOCTH, YeUEHLbl MOHSAAN, YTO
OHM A0/IKHbI MONbITAaTbCA BbIATU U3 rOpoAa, YTOBbI He AOMYCTUTb MOMHOTO YHU-
UTOXEHUA CBOMX CUI.

B mae 2000 roga MockBa 06baBMAa, YTO OHa Hanpsmyto byaet ynpasnatb Yeu-
HeW 1 o5 KOHTPOAS B perMoHe’ HazHauuaa mypTrem, MycyIbMaHCKUM LyXOB-
HbiM Anuom YeuHn Axmaga Kagbiposa. B mapte 2003 roga nytem nposeneHmsA
B YeuHe pedepeHayma bbina ogobpeHa HoBas KOHCTUTYLMA, O4HAKO OYeHb ce-
pbe3HO NOAHMMANCA BOMPOC O NIETMTUMHOCTM TO/I0COBAHWUA U BNONHE BEPOAT-
HO, YTO MMeNa MecTo NoATaCcOBKa Pe3y/bTaToB rosocoBaHuA. B mae 2004 roga
npesnaeHT Kaabipos 6bia1 yOUT, HOBbIM Npe3naeHTOM cTaHOBUTCA ANy ANXaHoB,
a cblH KagbipoBa Pam3aH HasHayaeTcA Ha AOJ/IKHOCTb NMepBOro 3amecTtutens
npembep-muHUcTpa. PamsaH Kaabipos, rnaBa NponpaBUTeNbCTBEHHON MUAN-
LMK, HasbiBaemol ,KaabipoBLbl”’®, MOCTENEHHO YBE/IMYMBAET CBOE B/MAHUE B
pecnyb/MKe 1 Npu 3HaYMTeNbHOW noaaepKke MOCKBbI NOBbILWAETCS 40 CBOEW
HbIHELHEeW Pov B KauyecTBe npesnaeHTa pecnybamnkm.®

6 Cwmotpu CenectuH BoneH, “Russia Reacts Angrily Over Western Criticism in Chechnya,” Hbto-Mopk TaiiMc OHnaiH BbInyck,
8 nekabpsa 1999, n Opwmk SkxonbM, “A Bristling Yeltsin Reminds Clinton of Russia’s A-Arms,” Tam xe, 10 gekabpsi 1999.

7 Maiikn P. FopaoH, “Putin Names Chechen Cleric to Rule Separatist Republic,” Hbto-Mopk TatiMc oHnaiiH Beinyck, 13 uioHs
2000.

8 Cwmortpwm JloypeHc A. KO33enn, “Pesynetathl pedpepeHayma,” HeyHs exeHedernbHo, Tom 4, Beinyck 10, 27 mapta 2003, ony-
BnuKoBaHO B OHNANHOBOM peXuMe Ha canTe www.jamestown.org.

9  CyLlecTBYIOT MHOrOYUCIIEHHbIE MpeLefeHTbl N OTYeTbl, 0GHAPOAOBaHHbIE BHYTPEHHVMU U MEXAYHapOAHLIMU OpraHn3a-
LMAIMY, CBUAETENbCTBYIOLLME 06 aKTUBHOM y4acTin KaabipoBLIEB B OpraHU3aLyi U UCMOMHEHU NCHE3HOBEHWIA HaceneHus
YeyHu;

10 Poccwuiickasn Monutuka B Yeure: “Hevennsaums” npespawaercs B “Kagbiposusaumio”? Smune CyneimaHos (05/31/2006
napaHo CACI Analyst);



II. CYWHOCTb MPABA HA CBOBOAY U JINYHYIO
HEMPUKOCHOBEHHOCTb B YEYHE

a. anIIMEHIlIMbIe HOPMbI MeXXAYyHapoaHOoro npaBsa

Bo Bpems 06enx BOMH MMeNN MeCTO MaCCOBble HAapPYLWEHUs MeXAyHapoaHO-
ro rymaHutapHoro npasa'®* u npas yenoseka®?. CyuiectsyeT 6onbwoe!® yucno
MEKAYHAPOAHbIX KOHBEHUMI U APYTMX COOTBETCTBYIOLLMX AOKYMEHTOB MO npa-
BaM YenoBeKa. YTo KacaeTca MexAyHapoaHOro ryMaHUTapHOro nNpasa, KoTopoe
NPUMEHAETCA K BOOPYHKEHHbIM KOH(IMKTam, TO Haubonee BaXKHbIMWU €ro AOKy-
MEHTaMM ABNAOTCA YeTbipe KeHeBCKMe KOHBeHLMN oT 1949 roga n asa Jonon-
HUTENbHbIX NMPOTOKOMA K 3TUM KOHBEHUMAM. ToNbKO cTaTba 3 06Waa ana Bcex
eHeBCKMX KOHBEHUMN U [lonoaHuTenbHbIM npoTokon Ne 2 ot 1977 roaa, Ko-
TOPbIN onpeaenseT NPUHLUMNbI 06LLel cTaTbh 3, OTHOCUTCA K BHYTPEHHUM KOH-
GANKTaM, TaKMM, KaK POCCUMCKO-YeUYEHCKNIM KOHOAUKT. TeM HE MeHee, HE MOXKET
6bITb HMUKAKMX COMHEHWM, YTO MpoToKoN N2 2 NMPUMEHUM K STOMY KOH(IMKTY.
ITOT GaKT TakKe bbl1 NoATBEPKAEH pelleHnem Poccuitckoro KOHCTUTYLMOHHO-
ro Cyna B ntone 1995 roga. HakoHew, peweHmnem o co3gaHmmn MexxayHapoaHoro
YronosHoro Cyaa nog armgont OOH, Pumckuii ctatyT MexayHapoaHoro Yronos-
Horo Cyaa.'* DTOT cTaTyT YeTKO onpeadenseT, YTo npeactasnAloT coboli camblie
cepbesHble NPecTyneHuns, Bbi3biBatowme 03abo4eHHOCTb MeXKAYHAapPOAHOro Co-
obuecTBa, a UMEHHO: reHoUMA, NPecTynieHUs NPoTMB Ye0BEYHOCTU, BOEHHbIE
nNpecTyniaeHns u NpecTynieHne arpeccum.

LWnpoKko npu3HaHO, YTO B Xo4e KOH(NIMKTA, KaK deaepasbHbIMKU CUAAMM, TaK
M YeyeHCKMMM BoeBMKaMU OblIM COBeEpLUEHbl CEpPbe3Hble HapyLleHWa Mnpas
yenoseka. [ena, goweawmne go Esponeiickoro Cyaa oTpakaloT pas/inyHbie
acneKTbl KOHPANKTA, B TOM YMC/e UCNOIb30BaHMe deaepasibHbIMU cuiamm Bom-
6apANPOBOK M apTUNNEPUNCKUX obcTpenos (B YacTHocTH, B 1999-2000 roaax),
LUMPOKO PacnpoCTPaHEHHOW TaKTUKM MPOBEAEHMA LWMPOKOMACLWITAOHbIX onepa-
UM no “3aunctke” (3auncTka, BKAOYaEeT B cebs 06bICK OT AOMa K AOMY), Npwu

11 MexayHapoHoe rymMaHuTapHoe npaBo NPUMEHSIETCS TONbKO B OTHOLLEHUU BOOPYXXEHHbIX KOH(MNKTOB - MEXAYHAPOAHBIX
VNN BHYTPEHHNX KOHGMKTOB. CMOTpY, B YacTHOCTW, [yMaHumapHasi uHmepseeHyusi. [lpasosbie u nonumuyeckue acrek-
mebl. KoneHrareH: [JaTCkuii MUHCTUTYT MeXAyHapoaHbIX OTHoweHui, 1999, cTp. 52;

12 TpaBoBble HOPMbI B 06NacTu nNpaB YenioBeka COCTOST U3 MEXAYHapOAHbIX KOHBEHLMI U eknapauuii, GonbLUNHCTBO 13
KOTOPbIX CTanu 06bI4YHbIM MeXJyHapOAHbIM NPaBOM, 06A3aTerbHbIM A1 BCEX rocyAapcTs U UMEIOT obLiee npuMeHeHune;

13 BceobLas Aeknapauus npas yenoBeka oT 1948 r., KOHBEHUMA O NpedynpexneHuy NpecTynneHus reHoumaa v HakasaHus
3a Hero oT 1948 r., MexayHapoaHbIii NakT O rPaXaaHCKUX U NonuTudecknx npasax oT 1966 r., KoHBeHUMS NpoTMB NbITOK U
[PYTUX XEeCTOKNX, BeCYENOBEYHbIX NN YHIKAIOLLMX YeroBeyeckoe JOCTOMHCTBO BUOB obpallieHns 1 HakadaHus oT 1984 r.,
KoHBeHLwst o cTaTyce 6exeHues oT 1951 roga v [JononHWTENbHbIN NPOTOKON K Hewt oT 1967 ., KoHBeHLMs 0 npaBax pebeHka
oT 1989 roaa; B permoHanbHOM, TO eCTb €BPONENCKOM, KOHTEKCTE - nocne BeTynnenusi Poccun B Coset EBponbl B dheBpane
1996: Ycras Coseta EBponbl, EBponeiickasi KOHBEHLMSA NO NpaBam YernoBeka v AOMNONHUTENbHbIE MPOTOKOIbI K HElt, a Takke
EBponeiickast KOHBEHLMIO MO MpeaynpexaeHunio NbIToK 1 6ecHenoBeYHOro UM YHIMKaIoLLEro JOCTOMHCTBO 06paLLeHunst nnm
HakasaHusa ot 1987 roga. MNMoMMMO 3TUX NPaBOBbLIX AOKYMEHTOB €CThb TaKke Lenbli psf, Tak Ha3blBaeMblX "MONUTUYECKN
obs3aTenbHbIX" JOKYMEHTOB, B NepBy o4epeb pa3pabotaHHbix B pamkax CBCE - ¢ 1994 rona OBCE. 310 XenbcuHckuii
BakntounTtenbHbli akT (1975 r.), BeHckuin 3akntountenbHbin akT (1989 r.) n Mapwkckaa xaptus (1990), a Tawke [JOKyMeHTbI
B 0obnacTu Yenoseyeckoro uameperusi, Konenrarex n Mocksa (1990 rog v 1991 rop). Kpome Toro, ectb Kogekc noseseHwsi,
KacaloLMINCst BOEHHO-MOMUTUYECKNX acnekToB 6e30nacHoCTy, NoAnucaHHbIn B Byganelute meHee Yem 3a Hepento [0 nep-
BOW POCCUICKO-4E4EHCKOIN BOVHBI.

14 Cwmortpwm http://www.un.org/law/icc/statute

15 Cwmotpu, Hanpumep, Human Rights Watch, MpasHasi BoviHa B YeyHe: HacunbctBeHHble ncyeaHoBeHus, MbiTkn n KasHu,
(2001); T. CroBauuy u I. LiutpoHu, Bopbba ¢ HacunbCTBEHHbIMU UcHe3HoBeHUaMU 1 KoHeeHumus OOH, 2007 roa, (MapTuHyc
Heiixod, 2007), cTp. 64; Poccuiickas ®efepaums: [ne npaBocyame no OTHOLLEHMIO K ,McHe3HyBWMM” B YeyHe?, (Amnesty
International, utone 2007) EUR 46/026/2007.
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KOTOPbIX BO BPEMS TaKMX AKOObl NOMCKOB 60EBUKOB ObIIO 3a4eP*KaHO UK YHU-
YTOXKeHO 60/1bLIOe YNC/IO FPAXKAAHCKMX /ML, @ TaKKe bonee ueneHanpasieHHbIX
onepawuin, B KOTOPbIX 1MLA BblIM MOXMULLEHBI U3 CBOMX AOMOB.

B nepBom pelueHum, BbiIHECEHHOM EBpPOMNENCKMM CyioM Mo Aeny, NpouCTeKato-
LLLeMY M3 YEeYEHCKOW BOWMHbI, OH NMpPW3Has, B 06LWMX YepTax, 4To Poccusa nmeer
npaBO pearMpoBaTb Ha KOHQJIMKTHYIO cuTyauwuto, 3assums, uTto ”[...] cumyayusa
8 YeyHe 8 mo spems mpeb0o8asa UCKAOYUMESbHbI Mep CO CMOPOHbI 20Cydap-
cmea, Heobxo0uMbix 0719 BOCCMAHOBAEHUS KOHMPOsA Hao Pecriybaukol, u 0na
nooaesneHus He3aKOHHO20 800PYHeHHO020 soccmaHuAa”®. OaHaKo, cneayet oT-
METUTb, YTO Poccua cumTaeT KOHPIMKT B YeuHe "KOHTPTEPPOPUCTUUYECKON One-
pauueit” n B YeyHe He 06BABAANOCL Ype3BblYaMHOE UM BOEHHOE NOJIOXKEHUE,
W HUKAKUX OrpaHUYeHUI B COOTBETCTBUM cO cTaTben 15 EKMY He 6bino BBEAEHO.
Moatomy, EBponeickuit Cyg cuMTaeT, YTo 3Ta BOEHHaA onepauua (B Tom yncne
BO34yLIHble 6OMbapANPOBKU M apTUANIepPUIiCKUe 0bCTpenbl, Kak 1 B ciiyyae Mca-
esoli) 4ONKHA paccMaTpuBaTh ,Ha 06bIMHOM topuauyeckom poHe”. Y

B cMTyauumM BOOPYIKEHHOro KOHGIMKTA, KaK B YeuHe, Kak MmexayHapogHoe npa-
BO NpaB YesioBeKa, Tak U MeXAyHapoaHOoe rymaHuUTapHoe npaso NPMMeEHAOTCA
napannenbHo. C TOYKN 3pEHMA MEXKAYHAPOAHOro ryMaHUMTApHOro npaBa KOH-
GANKT MOXKET BbITb OXapaKTepu3oBaH, Kak HEMEKAYHapOAHbIN BOOPYKEHHbIN
KOHQIMKT.® OueBMAHO, HECKNOHHbIM BHMKaTb B BOMPOC O B3aMMOZAOMNONHAEMO-
CTV MpaBa Mpas 4YesoBeKa W rymaHuTapHoro npasa, EBponeicknin Cya ctapa-
TeNbHO M3beraeT NPAMON CCbIIKM Ha T'YMaHUTapHOE NPaBo B YeueHCKUx cayyasx,
HECMOTPA Ha Onpeae/ieHHYI0 YBEPEHHOCTb, NOMELLaeMyto B YC/I0BUA U MPUH-
LMMNbl 'YMaHUTaApHOro NpaBga, Kak, Hanpumep, 1 3aaBUTeNN, U MHTepBeHT Rights
International, caenanv B gene Mcaesa, HOcynosa v bazaesa. Ynnbam Abpeluy
YTBEPKAAET, YTO MPU TPAKTOBAHMUM BOOPYKEHHbIX KOHG/IMKTOB, Kak onepawuuii
no obecnevyeHuto npasonopsaka, noaxod Cyaa ,Moxem okazamecs, Kak bonee
3awumumensHbIM 045 Nomepneswux, Max u rnoaumu4ecku 6osee #u3Hecro-
COBHbIM, Yem 2yMaHumapHoe npaso”. B ntobom cnyyae cnegsyeT npuUsHaTh, YTO
B CBOEM aprymeHTaLmun, KaK B 3TOM C/lyyae, Tak 1 B gene Mcaesoli, Cya, 3aTpoHYN
KOHUenms! TYyMaHUTapHOro npasa, B TOM 4Yuc/ie, HeobXoAMMOCTb NpoBeaeHUs
BOEHHbIX OMnepaunini, Takum obpa3om, 4Tobbl CBECTU K MUHUMYMY C/lydaiiHble
YepTBbl CPeamn rPaskAaHCKOro HaceneHua U HeobxoAMMOCTb 3anpeTa Ha Heus-
bupaTenibHOE NUCMob30BaHMe opyKmna.2°

16 Wcaesa npotus Poccum, pelwenne EBponeiickoro Cyaa ot 2005 roga, §180;

17 1am xe, §191;

18  3BakntoyeHnsi n pekomeHaauum Komuteta npoTus nbitok — Poccuiickast ®epepaums, CAT/C/RUS/CO/4 Hosibps 2006;

19 V. ABpely, MNpaBa YenoBeka B Xo4e BHYTPEHHUX BOOPYXKEHHbIX KOH(nukTOB: EBponerickuii Cya no Mpasam Yenoseka B
YeyHe (2005) EXK.M.M. 741-767, 767.

20 Wcaesa, KOcynosa n bazaesa npotus Poccun (2005) 41 E.H.R.R. 39 at[177], [195], [197] 1 [199]; VcaeBsa (2005) 41 E.H.R.R.
38 at[176], [187], [189]-[191]. Cm. Takxke Epru npoTtvs Typumn (23818/94) 28 ntona 1998. [inst fanbHeRLLNX KOMMEHTap1eB
no Bornpocam npumeHexus Hopm M u MMCTI, cmotpu: ®. XamncoH n W. Canama, Pabouunit JOKYMEHT Mo BOMpoCy O
B3aMMOCBSI31 MeX/1y NPaBOM Mpas YerioBeka U ryMaHuTapHeiM npasom, Komuceus no npasam yenoseka, Mogkommccns no
NooLLpeHuto 1 3aLumTe npas YenoBeka, E/CN.4/Sub.2/2005/14, 21 ntoHs 2005; Hoam Ny6enn "MpobnemMb! npuMeHeHns npa-
Ba NpaB YenoBeka K BOOPYXXEHHbIM KoHukTam”, (aekabpb 2005) Tom 87 MexayHapoaHbivi XKypHan KpacHoro Kpecta Ne
860, 737—-754; C. Droege ,B3anmMofeicTBre MEXAY MEXAYHAaPOAHbIM NYMaHUTapHbIM NPaBOM U MeXAyHapoAHbIM NpaBom
npas YernoBeka B yCIOBUSX BOOPY>KEHHbIX KOHPMKTOB”, (neto 2007) Tom 40, xypHan Israel Law Review Ne 2, ctp. 310-355.
HepasHo, Bunn BaypuHr o6patun BHMMaHWe Ha ToT akT, 4to MITT1 kacaeTcsi MMYHOW U YroNOBHO OTBETCTBEHHOCTU, Toraa
kak MMCI1 paccmaTpuBaeT OTBETCTBEHHOCTb FOCYAApPCTBA, YTO, Kak OH YTBEPXAAET, IBMAETCS ,)KM3HEHHO BaXHbIM OTIIMYM-



b. MpuMeHMMble BHyTPEeHHME NPaBOBble paMKu

Poccuiickoe NpaBUTENbCTBO HA3Basl0 onepauuto, HayaTyto B YeyHe B ceHTAabpe
1999 roga, Kak ,KOHTPTEPPOPUCTMUECKan” omnepaLms, OCHOBbLIBAACb Ha 3aKOH O
6opbbe c Teppopramom, 1998 roga 1 3akoH 06 obopoHe, 1996 roga. [aHHbIN
TEPMUH OnpeaenseTcs, Kak “cneuunasnbHble MEPONPUATUA, HAaNpPaB/EHHbIE Ha
npeceyeHme TepPpPOPUCTUYECKON akuuMK, obecneyeHne HesonacHocTU ¢usmnye-
CKMX /L, 06e3BpEMBAHME TEPPOPMUCTOB, @ TaKKe HAa MUHMMM3ALMIO Nocnes-
CTBUI TEPPOPUCTUYECKOM aKLMM”?L, KOHTpTEeppOpMUCTUUYECKan onepaLma AONXKHa
YyNpaBAATbLCA OonepaTMBHbIM WTabom, BO3r1aBaseMbim npeacrasutenem depe-
panbHoi Cny»bbl BesonacHoctn (PCB) nanm MuHuctepcTBa BHyTpeHHUx [en,
KOTOpble MMEIOT MPaBO NPUB/IEKaTb BCe HEOOXOAMMbIE CUbI ,,0PFraHOB, KOTOPbIE
NPUHMUMALOT yyacTue B 6opbbe ¢ Teppopuamom”’?2, K HUM OTHOCATCA MUHUCTEP-
CTBO 06OPOHbI, BHYTPEHHUX Aes, cny»Kba 6e3onacHoCTH, U NOKa HeHas3BaHHble
desepanbHble U MeCTHble OpraHbl UCMONHUTENLHOW BAacTu.?

B xoze onepauun B YeuHe, pOCCUMCKOE NPaBUTENBCTBO Pa3BEPHY/O BOMCKa Mu-
HuctepcTBa OBOPOHbBI, BHYTPEHHME BOMCKA M BOMCKa CneLuanbHOro HasHave-
Hus (OMOH u COBP) MuHuctepctsa BHyTpeHHUx den, cneyHas MuHuctepcrsa
tOcTnumm 1 Boricka ®Ch. Boicka cnewumanbHOro Ha3HayeHMA Hbinn TakkKe Ha3Ba-
Hbl «BPEMEHHOM MUULMEN», TaK KaK OHW Bbl/IM YKOMMIEKTOBAHbI COTPYAHUKA-
MW MUAULMK, KOTOpble Bblin OTNpaBaeHbl B YeyHo B TeUeHne orpaHnUYeHHoro
nepuoga BpemeHW U3 pasninyHbiX pernoHos Poccuun. PerynapHble ynpasneHua
MUAULMN BbIIM YKOMMNEKTOBAHbI COTPYAHUKAMM YEYEHCKON MUANLLMKN, MHOTUE
13 KOTOPbIX PaboTaM B MPOLUIOM B aAMUHUCTPALLMM YeuHU, KOTOpbIe He MPUHU-
Manu HenocpeaCcTBEHHONO y4acTUA B KOHTPTEPPOPUCTUYECKMX onepaLmax. ITn
yrnpaBAeHUs MUAULUN Bblan cnabbiMu CTPYKTYPaMM, TAKKE Kak U MHOTUe Co-
TPYAHWKU YEUEHCKOW MWLM, Y HUX He BbI1I0 HU OPYXKKA, HU AOCTYNa K TpaHC-
NMOPTHbLIM CPEACTBAM, HU ApPYroro obopyaoBaHuUA.

3akoH 0 6opbbe C TEPPOPMIMOM HAZENUN BONbLWIMMKU MOJTHOMOYMAMMU KOH-
TPTEPPOPUCTMUECKME MoApasfeNieHnsa, HeonpasaaHHO OrpaHWYMB Mpasa, 3a-
KpenneHHble B MexKayHapoAHOM NaKTe O rpaxKAaHCKMX U MOAUTUYECKMX NpaBax
(MOrNM)?* n EBponerickoit KoHBeHUMKM no npasam 4enoseka (EKMY),% B Tom
ymcae Npaeo Ha cBO6OAY M NNYHYIO HEMPUKOCHOBEHHOCTb /1ML, %® NpaBo Ha He-
NMPUKOCHOBEHHOCTb YaCTHOM XMU3HM, NPaBO Ha XKWUAULLE, CEMbIO U Nepenucky,?’

em”: b. baypuHr, The Degradation of the International Legal Order? The Rehabilitation of Law and the Possibility of Politics,
(Routledge-Cavendish: 2008), ctp. 304. Cmotpwm Tawke ctateu McCarthy, n Dennis n Surena B atom Bbinycke E.H.R.L.R.

21 ®epepanbHbii 3akoH “O Gopbbe ¢ Teppopramom” oT 25 nonsa 1998 roga, Ctates 3 (yTpatuna cuny B 2006).

22 Tam xe, Ctatbs 10.1

23 Tam ke, Ctatbn 6 M 7

24  Cosertckuii Coto3 patudmumposan MMM 16 oktsbpa 1973. Poccwsi, kak rocyaapcTeo-npeemHnk Cosertckoro Cotosa, sB-
NsieTcs rocyapcTBOM-y4acTHukom Makra.

25 Poccwiickan ®egepauus patudmuvposana EKMY 5 maa 1998.

26 Cratbs 9(1) MIMITIMN ycTaHaBnuBaET, YTO “Kaxabl YENOBEK UMEET MpaBo Ha cBOGOAY U NMUYHYK HEMPUKOCHOBEHHOCTb.
HWKTO He MOXET GbITb MOABEPrHYT NMPOU3BOIILHOMY apecTy UM CoAePXaHuio Noa cTpaxeil. HUKTO He AomkeH GbiTb NMLIEH
cBo6oAbI MHaYe, kak Ha TakuX OCHOBaHUSX U B COOTBETCTBUW C TAKOW NpoLieaypoid, KOTOpble YCTaHOBMeHbI 3akoHoMm.” CTa-
Tbs 5(1) EKIMY cogepxuT Takoe e nonoxeHue.

27 Cratbs 17(1) MINITIMN ycTaHaBnMBaET, H4TO “HUKTO HE MOXET NOABEPraTbCs MPOU3BOIIbHOMY VNV HE3AKOHHOMY BMeLLaTeNb-
CTBY B €r0 JINYHYIO 1 CEMEHYIO XW3Hb, MPON3BOMbHBLIM WK HE3AKOHHBLIM MOCSraTeNbCTBAM Ha HEMPUKOCHOBEHHOCTb €ro
XUnuLa unu TanHy ero koppecnongeHum . .. Ctatba 8(1) EKMY yctaHaBnmBaeT, 4To “kaxabli UMEeT NpaBo Ha yBaXxeHue
€ro NINYHOM ¥ CEMENHOW XWU3HW, ero XUnuia u ero KoppecnoHaeHuum.”
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npaso Ha cBobogy nepeasuskeHmns,?® a Take NPaBo Ha MMUPHOE NoJib30BaHMeE
CBOMM MMYLLECTBOM.? 10 KOHTPTEPPOPMCTUYECKOMY 3aKOHY, OO0/IKHOCTHbIE
NNUA, YYacTBYIOLME B KOHTPTEPPOPUCTUYECKMX onepauuax 6bLiv ynoaHOMO-
YeHbl OCYLLECTBATL BbIGOPOYHYIO MPOBEPKY MO BbIABAEHUIO U 3a[ePHKAHUIO Ha
HeornpeaeeHHbI CPOK AnL, 6e3 Hag/iexalmx OKYMEHTOB, YA0CTOBEPAIOLWMX
NNYHOCTL.3 OHM Morn cBO6OAHO BXOAMTL B AOMA, OBbICKMBATL TPAHCMOPTHbIE
CPEeACTBa M OCYLLECTBAATb INYHbINA 4OCMOTP. OHM MOIIM OFPaHUYUTL UK 3anpe-
TUTb NepeaBUKeHME ANLL U TPAHCMOPTHBIX cpeacTB.>! OHM MOTAN UCMONb30BaTb
nobble cpeacTBa CBA3M U TpaHCNopTa,? npuHageKallme YacTHbIM anuam.

Kak MMM, Tak n EKMY no3sonAtoT BMeLWwaTenbCTBO B AaHHbIe NpPaBa /vLb Npu
CTporo onpegeneHHbix ycnosuax.3* B vactHocTu, ctatha 5 EKMY, gatowas mc-
YepnbIBAKOLMIA CMMCOK OCHOBAHWI A/1A 3a[ePXKaHUA MU apecTa, He BK/oYaeT
B cebAa HeobXoAMMOCTb YCTaHOBAEHMA MYHOCTU YenoBeKa. Kpome Toro, 3aKoH
0 bopbbe ¢ TeppopnaMom He obecneymn AOoCTaTOYHbIX NPOLECCYasibHbIX rapaH-
TUI NPOTUB 3/10ynoTpebneHnit. B Hem He NpeayCMOTPEHbI YC0BMA, NPU KaKKX
W B KaKOM CTeneHu 3TV npaBa MOryT bbiTb COKpalleHbl. Kpome Toro, B 3aKoHe
HMYEro He roBOPUTCA O Hag/EXKaLLEen NPaBOBOM Npoueaype, KoTopaa A0/KHA
NPUMEHATLCA B C/lydae BMeLLATeNbCTBa B MHAUBMAYaA/bHbIe NpaBa. BoeHHble,
MUAKLMA U noapasaeneHma cay»Kbbl 6e3onacHOCTM, NPOBOAALLME OnepaLmn
B YeuHe, 0ObIYHO MCTO/IKOBbLIBAIM AAHHbIM 3aKOHOA4ATE/IbHbLIV Npobesn, YTo Hu-
KaKMX NpoLueccyasibHbIX HOPM He cneayeT npuaepxusatbca Boobuwe. HakoHel,
3aKOH, Cys MO BCEMY, [a)Ke MOoOoLpsAa 3/0ynoTpebsieHne AaHHbIMU MOJOXKe-
HUAMM, ABHO, NPeAYCMATPUBAOLLMMM, YTO KOHTPTEPPOPUCTMYECKME NoApaA3ae-
JIeHNs 0CBOBOXKAAOTCA OT OTBETCTBEHHOCTU 3a yLwepb, ,,MPUUMHEHHDBIN KU3HW,
3[,0POBbIO Y UMYLLLECTBY TEPPOPMUCTOB, A TAKKe APYrMM OXpPaHAEMbIM 3aKOHOM
nHTepecam”.*

28 Cratbst 12(1) MMM ycTaHaBnMBaET, YTO “KaXAoOMy, KTO 3aKOHHO HaxOAWTCSt Ha TeppuTopumn Kakoro-nnbo rocygapcTea,
NpUHaANeXuT, B Npeaenax 3Tol TeppuTopui, Npaso Ha cBOGoAHOe NepeaBMKeHne 1 ceoboa Bbibopa MecToXMTENbLCTRA.”
Cratbsi 2(1) Mpotokona Ne 4 EKIMY coaepuT TOYHO Takm1e Xe NOMoXeHNs.

29 Cratbsi 1 MpoTokona Ne 1 EKMY ycTtaHaenuBaerT, 4To “kaxaoe hranyeckoe Unm puanyeckoe nuuo MMeeT Npaeo Ha yBa-
XeHne cBoeil COGCTBEHHOCTU. HUKTO He MoXeT ObiTb NMULIEH CBOEro MMYyLLLeCTBa MHaYe kak B MHTepecax obliecTsa 1 Ha
YCINOBWSIX, NPeAYCMOTPEHHbIX 3aKOHOM 1 OBLMMU NPUHLMNaMK MeXayHapoaHoro npasa.”

30 ®epepanbHbii 3akoH o Gopbbe ¢ Teppopuamom, CTtatbs 13(1.2).

31 T1am xe, Ctatbs 13(1.4-5).

32 Tamxe, Ctatba 13(1.1).

33 Tam xe, Ctatbs 13(1.6-7).

34 [ins no6oro BMeLLaTensCTBa B NpaBo Ha cBOGOAY v NNYHYI0 HENMPUKOCHOBEHHOCTL nuua, kak MMM, Tak u EKMY TpebytoT,
YTO Kak npoueaypbl, Tak U OCHOBaHUS ANS 3afepXaHus Unu apecta A0MKHbI ObITb NPeaycMOTPeHbI 3akoHOM. [Ans BMeLua-
TenbCTBa B Apyrue npaea, nepeuvcnenHble, kak MMM, Tak u EKMNY Takke dopmynupyetcsi TpeboBaHve “Heobxoammo-
cTW” Ans Takoro orpaHuyenuns. Hanpumep, ctatbst 12(3) MMM yctaHaBnuBaeT, YTo NpaBo Ha cBOGOAY NepeaBKeHNs 1
cBo6o/y BbIGOpa MeCTOXUTENbCTBA “He MOryT GbiTb 0GBEKTOM HUKaKWUX OrpaHUYEHIiA, KPOME TeX, KOTOpble NPeayCMOTPEHbI
3aKOHOM, HEO6X0ANMbI ANst OXpaHbl rocyAapcTBEeHHOI 6e30nacHoCTy, 0BLLECTBEHHOMO NOpsaKa, 340POBbS UMW HPABCTBEH-
HOCTW HaceneHust unu npae 1 ceo6oz, ApYrviX U COBMECTUMbI C MPU3HaBaeMbIMU B HacTosieMm MNakTe Apyrvimu npaBamu.”

35 M. Tamaw baH, Ppeaepvik M. Croap, M. Mutep BaH [leitk, «O6beANHEHHbIN OTHET, CoAepXalLuii aHanua nepennckn Mexay
leHepanbHbiM CekpeTapem CoseTa EBponbl n Poccuiickoit Peaepaument B COOTBETCTBUM cO cTaTbe 52 EBponeiickoi KoH-
BeHuum no Mpasam Yenoseka, SG / Inf (2000) 24, 26 ntoHs, 2000. SkcnepTbl OTMETUN, YTO «XOTS KoHBEHLMS AonyckaeT
BMeLUaTenbCTBO B 3TV MpaBa Npwv CTPOro onpeAeneHHbIX YCroBUsX, 3TO He OTPaXEHO B 3akoHe. OTU NOMOXEHUs He SBNS-
10TCS crneumdryeckumMmn 1 JOCTaTo4HO NoApoBHbIM, ANs TOro, YToObl 06ecneynTb 4OCTaToYHbIe rapaHTUM OT MOObIX 3Moy-
notpebneHnin, AOCTaTOYHO CIIOXHO YBUAETb, Kakue adhdeKkTBHbIE CpeAcTBa NPaBOBON 3aLUMUThI rapaHTUPYOTC B Criyyae
Ype3aMepHOro NPUMEHEHUs! 3akoHa W TOT (PaKT, YTO B 3aKOHE He COOEPXUTCS HUKaKUX copa3MepHbiX TpeboBaHwii, MoXeT
NPUBECTY K MacCOBOMY BMeLLaTeNbCTBY B 3TW Npasa Jaxe B o6cToAaTenscTBax, e a1o He obocHoBaHHO. Kpome Toro, ka-
XKETCSI, CUMNTOMATUYHO, YTO STOT 3aKOH He TONbKO yMan4nBaeT TO, YTO KacaeTcsi OTBETCTBEHHOCTU aHTUTEPPOPUCTUHECKNX
nogpasaeneHuii 3a nobble BO3MOXHbIE 3110ynoTpedneHns CBOMMU MOMHOMOYKSIMU, @ AaXe, KaXEeTCsl, MOOLLPSET UX K He-
obxoanMocTu nepectynatb YepTy (B ctatbe 21)".



B [aHHbIX NPaBOBbIX PAMKaXx, POCCUIACKasA KOHTPTEPPOPUCTUYECKAsA onepaums B
YeyHe b6blna nposeaeHa ¢ becnpeueaeHTHbIM NMPOU3BOIOM, KOTOPbIW, B CBOIO
ouyepesb, NPMBE K MacCoBbIM HapyLEHUAM NpaB Yenoseka. Poccmiickumm Bo-
CKaMu b6bINn 3a4epiKaHbl AECATKM TbiCAY toael, HONbLUMHCTBO U3 KOTOPbIX HU-
Korga He 6blnn odULUMaNbHO NPU3HAHbI, He OblIY 3aPErnMcTPMPOBaHbI B KAUecTse
3aK/tOYEHHbIX. MOYTU HUKTO U3 3TUX 3aZePKaHHbIX He UMEN JOCTYNa K aABOKaTy,
MHOTME U3 HUX COAEPHKANUCL B HEODULIMANbHBIX U BPEMEHHbIX LieHTPax coaep-
¥aHwuA. Poccuiickmne Bolicka cBOHOAHO BXOAWMAN U OObICKMBAAN TbICAYU AOMOB,
4acTO OMyCTOLWAN UX OT LLEHHbIX Belleil, HO odULMaNbHBIX OTYETOB, NPU3HALO-
LLMX CYLLEeCTBOBaHWE NOAABAAOLLErO HONbLUIMHCTBA, TAKOTO PoAa 06bICKOB, HET.
MmeHHO B 3TOM ob6CTaHOBKe NpounsBona M H6e3HakasaHHOCTM, “ucyesHoBeHMA”
CTanu NJaHOMepHoOW YacTblo Poccuiickoli onepaumm B YeuHe.

LecaTkn Tbicay nogen 6bim 3ageprKaHbl B TOT UAM MHOW nepuog Poccmincko-
yeyeHcKoro KoHdpaukTa.’® MuHuctepctBo BHyTpeHHux [en coobuwmno o 3a-
OepXKaHnn 853 yenoBeKk Ha MPOTAXEHUU TONbKO AHBapsA mecaua 2001 ropa.’’
BONbLIMHCTBO M3 3TUX NtoAel Hblnn 3a4epiKaHbl 3@ TO, YTO Y HUX He 6bl1o fo-
KYMEHTOB, YA0CTOBEPAIOLLNX IMYHOCTb, UM 3@ TO, YTO OHM HAXOAWMAUCL B Me-
CTe, B KOTOPOM OHW He Oblin 0dULMANBbHO 3aperncTpMpOBaHbl B KayecTBe
pe3naeHToB.*® MHorne apyrve 6bi11 3a4eprKaHbl 6€3 BUANMBIX MPUYUH, UX 3a-
[AepyKaHue HUKOraa He perncTpmMpoBanocb oduLLMaibHO NPOKYpPaTypoit. JaHHble
MuHUcTepcTBa BHYTpeHHMX [Jen He oTpaKatoT Ntogen, KoTopble Bblan 3ageprKa-
Hbl BOEHHOCNYXALMMM, TaKKe NPOBOAMBLLUMMM MHOTOUYNC/IEHHbIE 3aEePKaHUA.
Moagasnatoliee 60NbLIMHCTBO 334€PMKaHHbIX KL, He 6blnn odUUManbHO 3ape-
rmcTpmpoBaHbl MpokypaTtypoi, MuHuctepcteom KOoctuumm, epepanbHoi Cnyx-
6011 besonacHoOCTH, KaK 3a4eprKaHHble. XOTA MHOTME U3 HUX COAEPKANUCh Noa,
CTparken B TeUEHUE MHOTUX HEZLE/b U laXKe MecaLEeB, HO/IbLUMHCTBO M3 HUX TaK U1
Oblnn oTnyLeHbl 6e3 NnpeabABNEHUA KaKUX-TMB60 0BBMHEHWI, UK NONanM Nog,
aMHUCTMIO.*® BO MHOIMX C/y4yasnx, POACTBEHHMKAM 3a UX OCBOBOXKAeHWe Npu-
XOAMIOCb OTKYMATbCA HEMOMEPHbIMM NaTeamu. MHorme 13 3aaeprKaHHbIX
HUKOTZa He coaepanucb B oduLLMaIbHbIX MECTaxX COAEPKAHUA MOA, CTPAKEMN,
TAKMX, KaK M30/19TOP BpemMeHHoro cogepskanua (MBC), Haxoaawmiica B BegeHun
perynapHon MUAULUK, UK cneacTBeHHbI nsonaTtop (CM30). HaobopoT, mHo-
rme 13 HMX COAEPKaNnUCb BO BPEMEHHbIX MECTax CoAepKaHMA, TAKUX KaK AMbl B
3emse.

36 9 mas 2000 ropa MuHucTepcTBo BHYTpeHHUX [den coobmno, 4to 19 Teicay Yenosek U 10 TbICSY TPAHCMOPTHBLIX CPEACTB
6bino npoeepeHo B YeuHe B [leHb Mobeabl. “Bovickamu 6bino npoBepeHo 19 Thicsiy yenosek,” areHTctBo MTAP-TACC, 9 mas
2000 roga. Lindpsl, onybnukosarHble MB[, B utoHe 2000 roaa, ykasbieatot, 4to 5500 Yenosek Gbino 3agepxaHo B YeuHe B
TeyeHue nep.bix NATU mecsiues 2000 roga. “5,500 3agepkanu B YeuHe B aToM rogy,” areHTcTBo MTAP-TACC, 7 nioHsa 2000
roga.

37 ‘“Toppo6Hasn nHdopmaums o geatenbHocTu Poccuiickoro MuHncTepcTea BHyTpeHHux [en B YeuHe B siHBape” AreHTCTBO
Unumepcgbakc, 1 bespans 2001 ropa.

38 Human Rights Watch, [lo6po noxanosats B aa: MpuHyAWTENbHbIE apeCTbl, 3aAepXKaHus, NbITKX 1 BbIMOraTenscTea B YeuHe
(Hbto-Mopk: Human Rights Watch, 2000).

39 BapgepxaHusi, KOTopble He 3apernctpupoBaHbl MpokypaTypoit unn Munuctepcteom KOcTULmK, AOMYCKaOTCS TOMBKO B Te-
YeHne Tpex YacoB MO POCCUIICKOMY 3akoHoAaTenbCTBy (3akoH o Munuumm). 3akoH o Gopbbe ¢ Teppopuamom, fonyckaet
3a/iepXaHune Ans Luenei naeHTMrKaLmn B TEHeHNe HeorpaHMYEHHOTO neproaa BpemMeHu. Takum o6pa3om, 3ToT 3akoH obe-
creyvBaeT NpaBoBYO OCHOBY AMsi NPOBEAEHUS HeouLMarnbHbIX 3aepKaHni, XOTS OH He NMpUAAeT 3aKOHHYI0 CUny TaiiHe,
CcoAepXaHWsi Nof, CTPaxeil.
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B 60/bLLIMHCTBE CNy4yaeB ,MCYE3HOBEHUA”, NOATBEPKAEHHbIX 4OKYMEHTA/IbHO
opraHM3auuMamM No NpaBam YeNoBeKa, apecToBaHHOE JIMLLO, KOTOPOEe MOo3XKe
,Mncuesano”, Buaenu B nocnegHUn pas, CoaepKalnmmcs nog, cTpaxen poccmm-
CKMMW BOMCKaMuW. ITW ntogmn 6binn 3ageprKaHbl UM BO Bpemsa onepauuin no
3aYMCTKE, UJIM Ha OAHOM M3 MHOTMX KOHTPOJIbHO-MPOMYCKHbIX MYHKTOB YeuHu.
B HeCKoNbKKX ciyyasx 3agepkaHHble Obln BbiBE3EHbI BO BPEMA HOYHbIX pen-
[0B, OCYLLECTBAAEMbIX MY)KUMHAMM B MaCKax, rOBOPSALLMUX MO-PYCCKU, B XO4e
peifoB Ha pbiHKaxX, WM MPOCTO 3a4EPKMBANUCL MPU NOCELLEHUN NOANLEN-
CKOTO y4yacTka.

PoacTBEHHUKM, KOTOpblE MLLYT CBOMX “MCYE3HYBLUMX” Y/IEHOB CEMbMU CTAJIKU-
Ba/IUCb C Pa3/IMYHbIMM OTBETaMM BOEHHbIX, OpraHoB 6e30nacHOCT M NpPaBoo-
XPAHUTENIbHbIX OPraHOB. B HEKOTOPBIX C/y4Yasnx, OHWU HAMPAMYIO OTPULLAIN, YTO
YyeNoBEK Koraa-Mbo apecToBbIBa/CA, UM AaXKe YTO 3a4MCTKA MM PO3bICKHAs
onepauus UMenn Mecto. ITO Yallle BCErO MPOUCXOAMUT, KOTAa Y POACTBEHHUKOB
HEeT HWKaKMX CBeAEeHWI 0 TOM, KTO 3a4epusas, 1Mb6o NoToMy, YTO COTPYAHM-
KM CNeucny»K6 6blM B MacKax BO BPeMS 3a4MCTOK UM PO3bICKHOW onepauuu,
NMbo NoTomy, UTo BblI0 HEACHO KaKMe opraHbl BAACTM, €CM TaKoBble BoobLLe
MMEe/INCb, CaHKLMOHMPOBaAW onepaumio. B apyrux cnyyasx, ocobeHHO Korga
POACTBEHHUKU MOTIM NPeaocTaBUTb MHGOPMaUMio O nogpasae/ieHnn, Nposo-
OMBLUMM 334ePXKKY, AO/IKHOCTHbIE /IMLLA MPU3HABAIM M3HAYa IbHbIW apecT, Ho
yTBEPKAaNN, YTO «NponasLiee» ANLO BbiI0 y:Ke 0CBODOXKAEHO, NepeBeseHo B
ApYyroe MecTo Un Nog IoPUCAUKLUN APYTOro YYPEKAEHUA, UIU YTO OHWN BoNblue
He 6bl/IM OTBETCTBEHHbI 32 €ro cyabby. B HEKOTOPbIX C/yYasx YNHOBHUKHK Npe-
[OCTaBAAAN POACTBEHHMKAM MPOTMBOPEYALLYO MHGOPMALUIO, 3asBNAA B O4MH
[AEHb, YTO YeNloBEK bbl1 0CBOBOXKAEH, @ HA CNeAyOLWMiA, YTo OH Bbln AocTaBneH
Ha BOEeHHYo 6a3y B XaHKasne. B HEKOTOPbIX MCKAOUUTENbHBIX C/TYYasX, POLCTBEH-
HMKam “nponasLlumx”’ yaaBanochb NOAYYUTb NONE3HYI0 MHPOPMALNIO OT BOEHHbIX,
MUINLLENCKOTO KOMAHA0BAHMUA UAN BOEHHOCTYMKALLUX HUXKE PAHTOM.

BoeHHOCANYKaALLME M MUAULMA YACTO MPOBOAM/IM KPYyMHble onepauum no 3a-
YMCTKE B YEYEHCKMX Cenax Uan roposax C Leblo 3aXBaTa HE3aKOHHOMO OpyXuA
W WL, NPeanosioKUTENbHO COTPYAHMYAIOLWMX C YeYEHCKMMKN BoeBrKamu. Kak
NnpaBKo, B TaKWUX OMepaumax UMW 3a[epKUBaANUCh AECATKU Ntoaen, MHorue
13 KoTopbix “nponann” 6e3 Bectn.*® Bo Bpemsa cBoux noe3foK B UHryweTtuio B
Hos6pe 2000 roga n mapte 2001, Human Rights Watch cobpana nogpobHyto uH-
dopmaLmio 0 ABYX TaKMX 3a4MCTKax: B cene fexun B aBrycte 2000 roga v B cenax
Crapsble 1 HoBble Ataru B aHBape 2001 roaa.*! Mo meHbLUen Mepe, TPY YeNoBeKa,

40 “[...] B onepauusx no 3aunctke denepanbHble CUMbl OKPYXXaoT Liefble Cena unm ropoackne panoHbl v NPOYeCckIBaOT AoMa.
BavacTylo, OHM 3aHMMatoTCs rpabexamu B 3ToM npolecce. 3agepxaHHble nnua, NPenpoBOX/AAITCA B MeCcTa CoaepxaHus,
IA€ OHV NOABEPTrakTCs JO3HAHMUIO M PEryrsipHbIM U3GUEHUAM U NbITKaM. BONbLUMHCTBO U3 HUX, B KOHEYHOM UTOre, OCBOBOX-
[atoT nocne Toro, kak Yepe3 HEeCKOSbKO AHEe POACTBEHHUKM BbINMATAT 3@ HUX BbIKyM. [...], cMoTpu Aanee Human Rights
Watch, “Csoaka BoeHHbIXx AeiictBuin B Yeure Field Update on Chechnya,” 22 aHBaps 2001; caint “Memopuan”, “BoopysxeH-
HbI KOHNUKT B YeueHckoi Pecnybrnuke: xpoHuka Hacunus,” http://www.memo.ru/hr/hotpoints/N-Caucas/hronics/index.htm
(mapt 2001).

41 Human Rights Watch u ML ,Memopwuan” nony4nnu coobLUeHnsi 0 ApYruX "MCHE3HOBEHUAX", KOTOPbIE UMENU MECTO BO BPEMSI
APYrMX KPYMHbBIX 3a4MCTOK BO BTOpOi nonosuHe 2000 roga v nepeble mecsubl 2001 roga. B ¢BA3u € 4acToTOW, € KOTOPOMN
NpOVCXOANNK KpynHomacLTabHble 3auncTku, Human Rights Watch He yaanock B nonHoi Mmepe NpoAeMOHCTPUPOBaTh 3Moy-
noTpebneHnsi, KOTOpble UMENV MECTO MPU KaXOOW U3 3TUX onepauui. [ns nonyyexusi nHopmarmm 06 "cHe3HOBEHUSX" 1
APYrMX HapyLUEHWSX B XOA4E Takux 3a4ncTok, cmotpm canT Il ,Memopuan”, “BoopyxeHHbIn KOHMNWKT B YeveHckon Pecny-



3a/leP*KaHHbIX POCCUNCKMMM BOEHHBIMW BO BPEMS 3a4UCTKM B cene lexu, Brno-
cnepcTeum ,nponann” u, No KpaHel mepe, NATb YeNIOBEK BNOCNEACTBUM ,,NPO-
nanu” nocne 3agepaHua BO BpeMs 3a4MCTKKM B cenax Crtapbie u Hosble Ataru.
Mo3aHee, Kak B cene lexu, Tak n B HoBble ATaru, 6bi11 HaAeHbl U3ypoa0BaHHbIE
TeNa HEKOTOPbIX 33epKaHHbIX. MOCKObKY 3TO 6bIJ10 XapaKTEPHO A8 KPYMHbIX
onepauuin No 3a4UCTKe, OYEBUAHO, YTO POCCUINCKME BOEHHbIE 3a4epKUBaIu
60/1bLLIOE KO/IMYECTBO YE/I0BEK, BUAMMO, Hayraz,. bonblNMHCTBO U3 3TUX toaen
yepes HeCKObKO 0CBOBOXKAANCD, YACTO NOC/IE TOT0, KaK X POACTBEHHUKM Npe-
[OCTaBAAN POCCUIACKMM BOEHHbBIM AEHbIN, OpyXKue uam 6oenpunacol. Mpynnbi
no npasam 4yesioBeKa cobpasm MHOrOUNCAEHHbIE 4OCTOBEPHbIE CBEAEHWMA O MNbIT-
Kax U }KeCcTOKOM obpalleHunn C NI0AbMU, KOTOPble ObINN 3aepKaHbl BO Bpems
3TMX TpeX onepaLmii No 3a4ncTKe.

,VcuesHoBeHMe” nogen, 3ageprkaHHbIX Poccnncknmmn deaepanbHbiMU cunamm
B YeuHe, 6b1710 Ha3BaHO OCHOBHbIM KPU3MCOM MPaB YefioBeKa Ha TOT MOMEHT.*
O6Hapy:KeHHble M3ypoaoBaHHbIe Tesla HEKOTOPbIX U3 ,MponaBwnx”’ ABAAOTCA
O0CTAaTOYHbIM OCHOBaHMEM A/18 OMACEHWUI, YTO OHU BbI/IM NOABEPTHYTbI MbITKAM
N KasHeHbl. [TOCKONbKY Yro/I0BHOE pacciefoBaHne B OTHOWEHUM ,NponasBLmx”
OCTaB/ANO XenaTb Aydwwero u 66110 HeadpdeKTnBHbIM, He3HaKa3aHHOCTb 3a MNo-
[06Hble 3BepcTBa OCTaBM/1a MHOTUE MpecTynieHns besHakasaHHbIMU. B cBoem
oTyeTe 3a 2005 rog, , Xy»ke BonHbl” Human Rights Watch Ha3Bana wupoko pac-
NPOCTPaHEHHbIE U CUCTEMATMYECKME MCYE3HOBEHMA - MPECTyn/ieHns MpoTMB
yenoseyHocTn.?

c. TaiiHble MecTa cofiepKaHusA nopA cTpaxei npotus MpaBa
Ha cBO6OAY U NINYHYIO HENMPUKOCHOBEHHOCTb

Hapo yKasaTb, YTO C Hayasa KOHTPTEPPOPUCTUYECKOM ONepaLMmn Ha TEPPUTOPUM
YeyeHckol Pecnybanku GyHKLUMOHMPYIOT ABe NapaiesibHble CUCTEMbI MECT CO-
OeprKaHus noga cTpaxken: oduumanbHble U HeoduuManbHble.

B koHue 1999 roga B MOMELLEHMM KOr4a-To 3abpOLIEHHOW KOMOHWKU B cene
YepHOKO30BO 6bln CO34aH BPEMEHHbIM MpUeMHUK-pacnpeaenvTens Aasa 3a-
AepiKaHHbIX 6poaar.** ITo yuperkaeHue, Kak u nboe apyroe oTaeNeHUe MU-
LMY, HAaXo4UN0Cb NOZ MOJHbIM KOHTposieM MuHucTepcTBa BHyTpeHHMX den,
3TO 03Ha4a/o, YTO NIOAM 34eCb MOMN CoAepKaTbcsa 6e3 npeabsaABAeHNa 06BU-
HEHWA 3HAYUTENIbHO A0/blle, YeM B CI€ACTBEHHbIX M30ASTOPAX, KOHTPOAUpYe-
mbix MuHucrepctsom KOctuumn. Jlnua, cogeprrawmeca 8 HepHOKO3080, JaneKo
He 6poaAarn. OHM BbINU 3aepKaHbl, KaK NOA03PEBAEMbIE BO BPEMSA Onepauui
Mo 3a4MCTKe, OCYLLECTBASAEMbIX B ¥KU/bIX paloHax. Mo cBoeil npupoae ob6bEKT
YepHOK030BO HbI1 HE3aKOHHBIM MECTOM COAEPKAHUSA NOL CTPAXKEN.

Bnuke: xpoHuka Hacunus,” http://www.memao.ru/hr/hotpoints/N-Caucas/hronics/index.htm (mapt 2001).

42 Cwmotpm otyeT Human Rights Watch ,MpasHas BoviHa” B YeyHe: HacunbCTBEHHbIE UCHE3HOBEHWSI, MbITKN U BHECYAEOHbIE
pacnpasbl”, mapT 2001

43 “Xyxe BoiHbl” [loknag Human Rights Watch, cmotpu http://www.hrw.org/en/reports/2005/03/21/worse-war

44 TMpwkas Poccwiickoro MuHuctpa MB[ Ne 1077 ot 22 gekabpst 1999, MCTOYHUK wWww.memo.ru
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B KoHue 2000 roga nocae MHOFOUYUCAEHHbIX 3aABIEHUIN O MbITKAX U XECTOKOM
0ob6paLleHn co CTOPOHbI BbIBLUMX 3aKNHOUEHHbIX U AAaBNEHWUA CO CTOPOHbI MEX-
[AyHapoaHoro coobllectsa,* poccuiickne BAacTU NPUCBOUAN 0BbeKTy YepHo-
KO30BO CTaTyC cneacTBeHHoro nsonatopa (CK30), uTo NpMBeNo K yay4ylleHuto
YC/IOBUI copepKaHuaA nog, ctpaxkei. OQHAKo, 3TO He OCTAHOBMJ/IO }KECTOKOro 06-
palleHuns C 3afepraHHbIMK, NPaKTMKa Nepesanacb BO BpeMEHHble OTAENbl BHY-
TpeHHux gen (BOBA).

[lBa BpemeHHbIX OTAena BHYTPEHHWUX Aen, B YacTHOCTU, B Ypyc-MapTaHe u B
OKTABpPbCKOM palioHe po3Horo (BOBA Ypyc-MapTaHOBCKOro palioHa 1 OKTAbpb-
CKOro palioHa ropoga po3sHoro), npMobpenn WUPOKy nsBectHocTb B 2000 —
2002, npuMeHaa Ha 3afeprKaHHbIX Hanbonee »KecTokMe MeToAbl NbiTOK. Jltoan
mncyesanu B nomeleHmax stux BOB. N cHoBa, BmecTe ¢ pOCTOM AaBAEHUA CO
CTOPOHbI FPyNn NO NPaBam YesI0BeKa U MeXAYHapoaHOro coobuiecTsa npekpa-
TUTb }KECTOKOE 0bpallleHne C 3aK/IOUYEeHHbIMM, MPAKTUKA M Nafayvun nepesatoTcs
B/IACTAMM APYTMM HE3AKOHHbIM MeCTam coaepkaHma. O4HO U3 TaKUX MECT Haxo-
OWNOCb Ha BOeHHO b6ase B XaHKasne, gpyroe B OPB-2 (OnepaTnBHO-PO3bICKHOE
6topo Ne 2 B ropoge MposHoMm).

He3aKoHHble mecTa cogepKaHua bblan co3gaHbl C CaMOro Havana ,,KOHTPTeppo-
puctuyeckor onepaumn”. OHM HaXOAWIMUCb B MECTAX AMUCI0KaLUU POCCUNCKUX
BOMCK W creumnanbHbIX cua muanummn MuHuctepctBa BHyTpeHHUx Oden. 3apep-
YKaHHble B 3TUX MeCTax HUrae He Obln 3aperucTpuMpoBaHbl, HU KaKk apecTto-
BaHHbIE, HM KaK 3afepKaHHble. CambiM M3BECTHbIM U CTPaLLUHbIM 6bINO MecTo
cofieprKaHuA Ha BoeHHoU H6ase B XaHKane. BOMbWMHCTBO 3a4epKaHHbIX UL, CO-
[AepKannch 34ecb B AMax, aBToMobOWAM UK BaroHbl MCNOb30BaINCh AN1A Nepe-
BO3KM 33aJepKaHHbIX. B page cnyyaes KpynHble poccuiickue TB KaHanbl nepe-
OaBanu penopTaxKy XKYPHANMUCTOB O NMLAX, 3a4ePKaHHbIX MO MNOAO03PEHUI0 B
Y4aCTUKN B HE3aKOHHbIX BOOPYKEHHbIX GOPMUPOBAHMAX, U UX TPAHCMOPTUPOBKE
Ha BoeHHYo H6a3y B XaHKane, XoTA B COOTBETCTBUM C YrONI0BHO-MNPOLLeCCYasibHbIM
3aKOHOAATE/IbCTBOM BCe apecTOBaHHble U 33epKaHHble AOMKHbI Oblin 6biTb
nepegaxbl MpokypaType n OCB.

O cylLecTBOBaHNMN HE3aKOHHbIX MECT COAepMKaHuUA Ha BoeHHoW 6ase B XaHKane
6b1710 M3BECTHO U MpoKypaType, N YeuyeHCKoN agMUHUCTPaLMK, U aaxe Cnewu-
anbHomy Mpeacrasutento MpesmaeHTta Poccuitickoin depepaummn no obecreve-
HWIO NpaB M cBo6OA YenoBeKa. M Bce ke OHM NPOoAOAMKaOT GYHKLMOHMPOBaATb
[laXke ceroaHs.

45  EKIM ony6nukoBan oT4yeT o cBoei noeaake no CeepHomy KaBka3y B nepwviog ¢ 26 cdespans no 4 mapta 2000 roga, B
KOTOPOM NPUBETCTBOBAI YITyuLLEeHWe YCIOBU COAEPXaHWs Mo CTPaXel, OTMETVB NpU 3TOM, YTO XecTokoe obpalleHne B
YepHOKO30BO NMpekpaTUrock B pesynbTate CMeHbl nepcoHana. Komutet Takke npuasan Poccuiickoe lMNpaBuTenscTBO pac-
criefoBaTh BCe 3asiBIEHUS O Cy4asix )eCTOKOro obpalleHunst 1 He3aKOHHOTO CofepXaHus Mof, CTpaxeii B Xofe HesaBucu-
MOro paccrefoBaHusi, kak Toro Tpebyet EBponeiickast KoHBeHLMs no npegynpexaeHuto nbitok. Bonee noapo6Hyto nHgop-
MaLuio CMOTpY B 3asiBnenun, caenaHHom 4 mapta 2000 roga r-Hom XKpeHekom XAEK (Mnason generaumm) K 3amectuTento
MUHKCTpa tocTuumm r-Hy KOpuio KATTIMHUHY, Takke moxHO HawTv 3aeck http://www.cpt.coe.int/documents/rus/2000-04-03-
eng.htm. B xoge gaHHoro Buanta EKIIM nmena Bo3aMOXHOCTb noceTuTh cneaytowwme mecta cogepxanns — CU30 Ne 1 B
posHom, CU30 Ne 2, YepHokososo, MBC ctanuusa Yepenennasn, MBC Haypckuin PaiionHbin Otaen BHyTperHux en, VIBC,
LanuHckuin paiioHeii Otaen BryTpenHux Jen, VIBC, BpemeHHbii Otaen BHyTpeHHui [len MPO3HEeHCKO-CenbCKoro paoHa
(ToncToi-tOpT), BbiBWEE MecTO cofmepxaHus - "TopsidencToydeHckoe" nog ToncTon-HOpTom Mo coobpaxkeHusm Gesonac-
HOCTU Npw noceLleHun MPo3HOro Aenerauust He CMOra NOCeTUTb HEKOTOPbIe PaloHbI ropozaa.



B xo4e MHOro4YMcneHHbIX 3a4UCTOK HaceneHHbIX NyHKToB B 2000-2002 rogax Ha
MX OKpPanHax co34aBa/IMCb BPEeMEHHble HE3aKOHHblE MeCTa COAepPrKaHuMA, Ha3bl-
Baemble GUNbTPALMOHHBIMWU NYHKTamMMK. TONIbKO NPaBOOXPaHUTE/IbHbIE OpraHbl,
KOHTPOAMpPYOLWME ONepaLmio No 3a4MCTKe, MMen NpaBo cO34aBaTb 3TU MecTa
3aK/0YeHUA U GUNBTPALMOHHbBIE MYHKTbI, KOTOPble 0ObIYHO PAa3MELLANMNCh B 3a-
HpoLEeHHbIX HBM3NeKalwmx CTPoeHMAX.*® [1eCcATKM U COTHU 3aZeprKaHHbIX NnL,
6blIM AOCTaBNEHbl Ty4a NPAaBOOXPAHUTE/IbHbIMM OpraHamu (BOEHHbIMU, MUIU-
umeit, dCB) gns nposeaeHUA UHAMBUAYANbHOTO “AocmoTpa”. OdmumManbHO Le-
JIbt0 3TUX GUNBTPALLMOHHbIX MYHKTOB ObIIO COAEepKaHUe NnL,, 3a4ePKaHHbIX Mo
NoA03PEHMIO B Y4ACTUM B HE3AKOHHbIX BOOPYMKEHHbIX GOPMUPOBAHMAX, U NPO-
BeAeHMe [03HaHUSA, 3aTeM 3aZepKaHHble L0KHbI 6biTb, MO0 OTNYLWEHbI, MO0
nepesefeHbl B MHble NEHUTEHUMApPHble yupexaeHna. OgHaKo, Tak Kak onepa-
UMM no 3aumctke B 2000-2003 rogax HOCUAM MACCOBbIM XapaKTep, TO Orpom-
HOE YMCO 3aZepPKaHHbIX L, PU3NYECKM MPOCTO HE MOTNO0 ObITb PAa3MELLLEHO B
M301ATOpax BpeMeHHoro cogepkaHua (MBC), noaTomy 3azepKaHHble He nepe-
Bo3uauncb B MUBC. Ux nbiTanun, Kaneumnam, Nbitasiv TOKOM M OHU UCHE3aN U3 ITUX
HE3aKOHHbIX MeCT BPEMEHHOTO COAEpPKaHMA, HasblBaeMbIX GUNLTPALMOHHBIMM
NYHKTaMMU.

Hn oguH M3 3TUX GUALTPAUMOHHBIX MYHKTOB HE NpPeayCMOTPEH BHYTPEH-
HUM 3aKOHOAATE/NIbCTBOM, YTO CAE/Na/I0 UX CYLLeCTBOBaHME U UCMO/Ib30BaHME
He3aKoHHbIM.*” [TOMMMO BPEMEHHbIX GUNBTPALMOHHbIX MYHKTOB, BblN U TE, KO-
TOpPbIE UCMOIb30BAIMCb HA MOCTOAHHOM ocHoBe. OAMH U3 HUX, Ha3BaHHbIM BOEH-
HbIMU “TUTaHMKOM”, pasmeLlanca mexay AByma cenamu, Annepoi n LieHtopon.
M3 3TOro HE3aKOHHOTO MECTa COAEPKAHMA TaKKe UcYe3anu Nau.

C KoHua 2003 roga 4uMcno MacCoBbIX 3a4MCTOK B YeyHe CyLLecTBEHHO COKpaTu-
J10Cb, COOTBETCTBEHHO, HONBLMHCTBO GUABTPALLMOHHbIX MYHKTOB 6b1/10 3aKPbITO.
3afeprkaHHble M MOXULLLEHHbIE 3HAYUTEIbHO PeXKe AO0CTAaBAAOTCA HA BOEHHYHO
6a3y B XaHKane. Oa4HaKo, BMECTO CTapblX HE3aKOHHbIX MECT COAepKaHMA, KOTO-
pble 6bI/1M 3aKPbITbl, CO34at0TCA HOBblE. 3aXBaYeHHbIX JINL, COAEPKAT B HE3aKOH-
HbIX MECTax COAepKaHWA B MeCTax AMCAOKALMM YeYeHCKUX npodenepanbHbIx
CMN0BbIX OpraHoB. B cene LieHTopol4, rae npoxueatoT MNpesnaeHT YeuHn PamsaH
KaablpoB ¢ cembei, AelCTBYET O4HO M3 MECT COAEP’KaHMA 3a4eprKaHHbIX, Ha-
xoasdlleeca Ha cogeprkaHnn y PamsaHa KagbipoBa*. 9To ceno u mecto cogeprka-
HMA BbI3bIBAOT CU/IbHbIN CTPax y HaceneHma YeyHu. CerogHa, TopbMa Kagbiposa

46 Hanpumep, B ropozie ApryH MecTo coaepkaHusi pa3meLlanock B 3a6poLLeHHOM kapbepe, B cene Ctapble ATarv — B 3aaHumn
nTuuedabpuku, B cene Ynpu-tOpT — Ha 3a6POLLEHHOM LIEMEHTHOM 3aBOAE;

47 CnoocoyeTaHne «UbTPALMOHHbIA MYHKT», KOTOPbIA MCMONb30Banu npeactaButeny deaepanbHbIX CUMOBbLIX CTPYKTYP
B YeyHe, npucyTCTBOBanN Takke B OTBETAX M3 OpPraHoOB MPOKYpPaTypbl, HO OTCYTCTBYET B POCCUMINCKOM 3aKOHOAATEemNbCTBe.
B 2005 rogy AocTOSHMEM rMacHOCTW cTan TekCT «HacTaBneHns no nnaHMpoBaHMIO 1 NOArOTOBKE CUN W CPeACTB OpraHoB
BHYTPEHHUX AeN U BHYTPEHHWX Bovick MB[ Poccum K AeiicTBUAM Npu Ype3BblyaiiHbiX 06CTOATENbCTBAX», - MPUNOXEHUEM
Ne 1 k Mpwkasy MB[, Poccun ot 10 ceHTsiops 2002 r. Ne 870. Cam npwvkas UMeeT rpudd «ans crny>xe6HOro nonb3oBaHus», 1
Hurge He nybnvkosancs. B «Hactasnenwu...» npeanucbiBanock co3aasate G npy npoBeaeHnn cneuonepaumii. O6Hapo-
[l0BaHUe CEKPETHOTO A0KYMEHTa, NpeanornaratoLLero cosfaBaTth He NpeyCMOTPEHHbIE 3aKOHOM MECTa CoAepXXaHust Noaen,
BbI3BaNoO ckaHgan. B utore npukasom MWHWCTpPa BHYTPEHHUX Aen TeKcT «HacTtaBnenus...» Gbin n3mMeHeH, oTTyaa 6binu
UCKITIOYEHbI YNOMUHaHUSA 0 ®I1, HO HET HUKAKOW rapaHTuM, YTO 3TO OonpefenieHne He UCMOIb3YeTCst B APYrUX BHYTPEHHNX
pokymeHTax MBI n ®CB, HegocTynHbIX 06LLECTBEHHOCTU. VICTOYHMK Www.memo.ru

48 [oknap Ovika Maptu, uoHb 2007 roga o TavHbIx 3apepxanusx no suauty EKIIM B LieHTopon, pogHoe ceno lMpesnpeHta
YeyHn Pamsana Kagbiposa. Cum. gok. 11302 ot 11 ntoHsi 2007 “O ceKpeTHbIX LIeHTPax COAepXaHuUs Nof, CTpaxen 1 nepesos-
Kax 3akIoYeHHbIX B rocyaapcTBax-uneHax Coseta EBponbl: BTopov Aoknaa”;
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B LleHTOpol 061agaeT Takol e MpayHOM M3BECTHOCTbIO, KaKas bblna y ¢punb-
TPaALMOHHOIO MyHKTa Ha BOeHHoW 6a3e B XaHkane. [lenerauuu EBponerickoro
KomuteTta no npeaynpexaeHuto noitok (EKMM) He paspewmnam nocetntb MecTo
coaepKaHua B LleHTopoi, noKka Bce 3aseprKaHHble He 6blnn BbiBEAEHbI OTTYAA.

d. PaccnepoBaHus no UcuesHoBeHnam v NponssonbHoMy
JInwenunio CBo60abI

Poccuiickmne opraHbl BiacTy 06s3aHbl pacc/iiefoBaTb KaxKAbli cayvyai NpUHyan-
TENbHOIo McYe3HOBEeHUA. HecMoTpA Ha TO, YTO OpraHamu rpaxA4aHCKoM MpPoKy-
paTypbl 40 2000* roga B OTHOWEHUW NOPAAKA TPMALATU YETbIpex cay4daes b6bil1o
HayaTo pacciefoBaHMe, HYM OAHO U3 KMCYE3HYBLUMXY» UL, He Bbl10 HallaeHo npu
nomoLm oduLMaNbHOTO CNeACTBEHHOIO NPOU3BOACTBA, M HE OAHOMY YE/I0BEKY
He 6bl10 NpeabABeHO 06BUHEHME B COBEPLUEHUM NPECTYNAEHUA — NPUHYAM-
TeNlbHOE «UCYEe3HOBEHMUAN.

BnacTtv He HanpaBuaM HeObXoAMMbIX PECYPCOB Ha paccnefoBaHUA U He YNONHO-
MOYMIN COOTBETCTBYIOLIME YUPEXAEHUsA ANA UX nposBeaeHus. [1efCcTBUTeNbHO,
paccnegoBaHus obpeyeHbl Ha NPOBaJi, Tak Kak OHW BBEPEHbI FpaXKAaHCKoW Npo-
KypaType, IPUCAUKLMA KOTOPOM HE PacnpOCTPaHAETCA Ha BOEHHOCYKaLlmX.>
BoeHHan npoKypaTypa 3a4acTylo OTKa3blBAeTCA COTPYAHMYATb CO CeACTBUEM,
Hanpumep, paspeLlnTb A0NPOC BOEHHOC/IYXalMX, OHAKO, HET BAAaCTW, roTo-
BOW NPUHYAMTb BOEHHYIO MPOKYPaTypy K COTPYAHMYECTBY UK B3ATb Ha cebs oT-
BETCTBEHHOCTb 3a cneactsume. MpaskaaHCKas NpPoKypaTypa HegoCTaTOuHO YKOM-
NNeKToBaHa LWITAaTOM, NO34HO Hayana paccnefoBaHMsA, @ B HEKOTOPbIX Caydanx
[la’ke He B COCTOAHMM CaeNnaTb OCHOBHbIE Laru, Takne Kak onpoc, MUMeoLWNXCs B
pacrnopsKeHUn, cBUAETENEN, erde NpekpaTUTb paccienoBaHune.>? Kpome Toro,
POACTBEHHUKM ,,Mponaslumnx”’ CTaJKMBAOTCA C nNpobiemammn A0CTyna K rpax-
[aHCKOIN NpoKypaType, U NPaKTUYEeCKU HenpeosoMMbIMK NPENATCTBUAMM ANA
BCTPEYM C OpraHaMu BOEHHOW NPOKypaTypbl, 4YacTo Cpeam caegoBaTeneit npokKy-
paTypbl BCTpeyaeTca HebpexHoe OTHOLWEHME K ,nponaswnm”’. HeonpasaaHHble
3a71ePXKN B OTKPbITUM YrONIOBHOIO CAEACTBMA NULLb CAYXKAT A1 Aa/bHenwwero
CO34aHMA Yrpo3bl }KM3HW U 300P0BbA ,,MPoNasLLmnX.”>

49  Cwmotpu "Ooknag o gesitensHoct CneunansHoro Mpeacrasutens MpeanpeHTta Poccuiickon ®efepauum no obecneveHuo
npas 1 cBo6of YenoBeka u rpaxaaHuHa B YeueHckon Pecnybnuke 3a 2000 rog" Mocksa, aekabpb 2000.

50 Takve MHUMAEHTbl paccnenyloTcs, Kak MoxvLeHVe noaen, B COOTBETCTBUM CO cTaTbent 126 YronosHoro Kogekca P®.
EAVHCTBEHHBIM VCKITIOYEHMEM M3 3TOro npasuna ctano obsuHeHne KOpus byaaHosa, B HacTosiLiee Bpemsi uaeT cygebHoe
pasbupaTenbCTBO (HA MOMEHT HanMcaHWsi 4aHHOro UCCrefoBaHWs) 3a noxulleHne n ybuicteo B mapte 2000 roga Xeda
KyHraeBoit. B otnnune ot gpyrvx cnyyaes, dbeaepanbHble BNAcTU NPU3HaNV v paccriefoBani ee noxulleHne n youinictso
cpasy e Mocre CoBepLUEHUS MPECTYMNEHNs, NCTOYHUK WWW.memo.ru

51 BoeHHas NpokypaTypa HeceT OTBETCTBEHHOCTb 3a paccriejoBaHNe NPECTYNeHNid, COBEPLIEHHbIX NMLAMu, MPOXOASLLMMA
cnyx0y B BOOPYXeHHbIX cunax MuHnctepctBa OBOpPOHbI, a Taloke TeX, KTO CMyXWT B psiAax BOOPY>KEHHbIX cn MuHucTtep-
ctBa BHyTpeHHux [len n Cunax cneunanbHOro HasHauyeHus. MNpecTynnenus, coBepLuaemble ApYrumMn criyxammm Munmu-
cTepcTBa BHyTpeHHux [en (B ToM uMcne oTpsabl ocoboro HasHauveHns munuumm (OMOH)) HaxoasTcs B BEAEHUM rpaxaaH-
CKOW MpOKypaTypbl.

52 CrneposatensiMi B YeyHe, kak NpaBuio, pykoBOAST BPEMEHHbIE MPOKypOPbI, HanpaBlieHHble B Ye4HI0 13 ApyrnX pervioHoB
Poccun. YacTast cMeHa LiTaTta opraHoB NPOKypaTypbl B YeyHe HEraTMBHO CKasblBAETCA Ha BEAEHWUM CreACcTBUS, MHOTOUMC-
NEHHBIM HapyLIEHUSM.

53 B cootBetcTBUM co ctatben 109 YK PCOCP, npokypop 06s3aH Bo3GyAMTh YronoBHOE AEMNO B TEYEHWUE TPEX AHEN — AECATU
[HEN B NCKIIOUNTENbHbIX CIy4asix — nocre nony4eHunst MUHopmaLmm 0 COBEPLLEHN YTONOBHOTO NPECTYMNEHNS, €CIN CyLle-
CTBYIOT "[OCTATO4HbIE OCHOBaHWSA" nonarathb, YTO MHOPMaLMs BepHa. B cooTBeTcTBUM cO cTaTbel 108 aToro xe Kopekca,



Hanbonee paspywiMTesibHbIM HEOCTAaTKOM C/1€ICTBEHHOM NPOLEAYPbl rpasxaaH-
CKOW MpPOKypaTypbl ABAAETCA OTCYTCTBME MOJHOMOUYMIA NPUHYXKAEHUA K COTPYA-
HWYECTBY BOEHHbIX, KOTOPbIE 3a4aCTyI0 UIPatoT PELLALOLLYHO PO/b B 3aJepXKaHnu,
NpeALIecTBYOWEM «MCHE3HOBEHMIO». BoeHHaa npoKypaTypa 1 BOEHHbIE J0/K-
HOCTHbIE /IXLLA MPEnATCTBYIOT pacc/ie0BaHMNIO, OTKa3blBas B 4OCTYyrMe cneaosare-
NIM, OTKa3blBas B ONPOCe BOEHHOC/YXalLMX, N0 Npocbbe rpaskaaHCcKux cieao-
BaTesiei. Koraa yrosoBHOeE paccinegoBaHme NepeaaeTca B BOEHHYIO MPOKypaTypy,
OHa perynapHO BO3BpaLLAeT 3TW AeNa rpaxKAaHCKoMy MPOoKypopy, 3aaBAAs, UTo
«BOB/IEYEHME BOEHHOC/Y}KALLUMX He BbIII0 MOATBEPXHKAEHO.» BO MHOIMMX ciyyasnx,
KayKeTca, YTo TaKkune yTBepKAeHUA He 6a3npoBannCh Ha Cepbe3HOM paccienoBa-
HUWN. POACTBEHHUKK, NPONaBLIMX /UL, 33a8BUIM B UHTEPBbIO AJ/1A rPynbl MO npa-
BaM Ye/10BEKA, YTO rpaskAaHCKMe MPOoKypopbl NPU3HAIOT CBOK 6ECNOMOLHOCTb
B NPOABUMXEHUN CNEACTBUSA, B CBA3U C OTCYTCTBUEM HOPUCANKLMM B OTHOLLEHUM
OeCTBUIA BOEHHbIX nL,>

e. 0630p PewweHunin no YeuHe, BbiHeceHHbIX EBponenckum
Cyaom

B nepwmog c despansa 2005 roaa (korga bbiam onybaMKoBaHbl NepBble TpY peLle-
HUA no YeuHe) no anpenb 2009 roga Esponerickuii Cya, BbiHec 100 peweHunii no
*anobam, nogaHHbIM B nepunog 2000-2007 roaoB. BONbWNHCTBO 3TUX Aen bblan
CBA3aHbl C COOLITUSAMM BO BpeMA BTOPOro BOOPYKEHHOro KoHdmKTa 1999-2009
rogos. OHM B OCHOBHOM paccmatpusatoTca Mepsoit Cekumen Cyaa, KOTOpPbIN
npeaocTaBafeT UM NPUOPUTETHBIN CcTaTyC.

OThenbHble cly4yan CBUAETENbCTBYIOT O MAacCOBbIX YOUMCTBAX MUPHbIX KUTENEN
B CTaponpombIC/IOBCKOM palioHe po3Horo B aAHBape 2000°° roga 1 B cene Hosble
Angpl B despane 2000°° roga, a Tak¥Ke O NPUHYAUTENbHbIX MCUE3HOBEHUAX U3
cena Hosble ATtaru B utoHe 2002° roga. Moyt ABe TpeTu 3asBUTENEN 3TO XKeH-
LLMHBbI, ¥EHbl, CECTPbI M A0YEPU YOUTLIX M NponaBLmMX. B 79 ciyyanx 3assutenm
6bINM NpeacTaBAeHbl HEMPABUTE/NIbCTBEHHBIMW OPraHU3aUMSAMKN: B OCHOBHOM
MpaBoBoi MHMumatueoli no Poccmmn®, a Takxke obuectsom Memopuan B nap-

NOBOJOM K BO30YXJEHMIO YTrOMOBHOIO [erna SIBMSOTCS, B YAaCTHOCTU, NyGnukauuu B nevatu, nucbMa OT MocTpagasLuMX,
coobueHns HMO.

54 A. Maniok, cnegoBatenb, BBEALUMIA Aeno no “ncyesHoBeHunto” AxaaHa TamaeBa, ckasan otuy Tamaesa 2 mapta 2001 roga,
YTO CreACTBUE HE ABUXETCS!, MOTOMY YTO OH, KaK rpaXKaaHCkuii criefoBaTterib, He 0bnagaeT NonHOMOYMUSIMA B OTHOLLEHUN
BOEHHOWN npokypaTtypbl. OH ckasan, 4To Ha camoM [ene BOEHHas MpoKypaTypa [OfkHa paccrefoBaTb “UcHe3HoBeHue”
TamaeBa, HO OH He obrnazgaeT NONHOMOYUSMI HaNpaBuTb UM Aeno, noapobHee cMoTpu MHTEpBLIO Human Rights Watch ¢
OBxagom TamaeBbiM, HaspaHb, 3 mapTa 2001 roga Ha www.hrw.org. AHanorn4HbIm o6pasom, Neya Aanes coobLymn Human
Rights Watch, 4to cnegoBatens no Aeny ero cbiHOBEN Gbin GECCUNEH, MOTOMY YTO OH He UMEET AOCTYMNa Ha BOEHHY0 6asy
B XaHkane cmotpu nHTepebto Human Rights Watch ¢ Jleya Asnesbim, HaspaHe, 2 mapta 2001 Ha www.hrw.org.

55 ToHuapyk npotue Poccuu (kanoba Ne 58643/00), pelueHune ot 4 oktsbpsi, Morroea npotvs Poccum (xkanoba Ne 74240/01),
peLueHve ot 4 okTa6psi 2007, Xawwes n AkaeBa npotvs Poccum (2005) 42 E.H.R.R. 20, Maxaypu npoTtus Poccuu (kanoba
Ne 58701/00), peweHue ot 4 okts6ps 2007, Megos npotus Poccun (kanoba Ne 1573/02), peluenne oT 8 Hosibpsi 2007 u
TaHrveBa npotus Poccun (kano6a Ne 57935/00), pelueHvie oT 29 Hosiops 2007. Cmotpwm Takke: Human Rights Watch,
MpaxgaHckue ybuiictea B CTaponpoMbICIIOBCKOM paroHe MposHoro, (dpespans 2000).

56 Mycaesa u gpyrue npotus Poccum (2007) 47 E.H.R.R. 25 (Tpu o6beanHeHHble xanobbl). CmoTpu Takke: Human Rights
Watch, 5 cheBpans: [leHb kpoBaBoii 6oiHM B cene Hoeble Angbl, (MoHb 2000) 1 “3auncTka”, nocenok Hosble Angbl, 5 des-
pansi 2000—YMbILLNEHHbIE NMPECTYNNEHN NPOTUB rpaxaaHckux nuu, Memopean, nonb 2000.

57 Wwmakaesa npotue Poccun (2006) 47 E.H.R.R. 4 1 Yuaesa v gpyrvue npoTtms Poccuum (kanoba Ne 29133/03), pelueHue ot 29
mas 2008.

58 Cwmotpu www.srji.org
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THepcTBe ¢ EBponelickum LleHTpom no MNpasam Yenoseka B /loHaoHe.>®

Bonpocbl, KOTopble Yalye Bcero NnogHMmatotca B pelweHmsax Cyaa, aTo NpaBo Ha
M3Hb (CTaTbA 2): MCYE3HOBEHUA, BHECYAebHble Ka3HW, BO3AyLUHble U/uan ap-
TUNNEPUCKME 06CTPEsbl U CMePTE/IbHbIE NMEPECTPENKK, 3amnpeT MbITOK U becye-
NOBEYHOE UM YHUMKaloLLee AOCTOMHCTBO obpalleHue (CcTaTba 3): »ecTokoe 06-
paweHme 1 NbiTkK;® npaBo Ha cBO6OAY M NNYHYIO HEMPUKOCHOBEHHOCTb (CTaTbA
5): 3ap4epaHus, KoTopble He BblAN 3apPerucTPUPOBaHbl BAACTAMMU, U MPU 3TOM
OHW He BbINN AarKe NPU3HaHbI®.

[lBa KOHKPETHbIX LLeHTPa COAepKaHMA Nog CTpaKel, ynoMmuHatoTcsa B npeobna-
Jatolem ymcne cnyyaes. bonee yem B 35 cnyyanx 6bimM AOKa3aTENbCTBA TOTO, YTO
3aKJ/IIOYEHHbIe coaepXKanincb Ha dpesepanbHON BoeHHOM 6ase B XaHKane.® Kak
B cnydae Axmagosa u Cagynaesa, Tak M B ciydae Jlynyes, OCTaHKM MPOnaBLInx
nogen 6oian BNOCAeaCcTBUM HalleHbl B MAacCOBbIX 3aXOPOHEHUAX HeAANIeKo OT
6a3bl XaHKana. bbla10 TaKXKe YCTaHOB/IEHO, YTO HEKOTOPbIE U3 HUX COAEPKANUCH
B HE3aKOHHbIX ,, LleHTpax npeasapuTenbHoro cogep:kaHma” B YepHoko3080.5 B
cnyvae butnesolt Cyg ocobeHHO 6bln 06ecnoKoeH OTCYTCTBMEM KaKoro-anbo
odMLUMANbHOTO PUANYECKOTO cTaTyca YepHOK0308B0.%*

B pase cnyvaes, BUAEO3aNMCb NOCAYXKUAA [OKA3aTENLCTBOM HaXOXAEHUA Nto-
[eli B 3aK/104EHMM, NO KpaliHeil Mmepe B HEKOTOPbI MOMeHT.® 3asBuTtens basop-
KMHA OCHOBbIBA/1ACb Ha BUAE03aMNMNCh, CHATYIO XXYPHAZIMCTOM ANA TeJIEKOMMAHWUM
HTB 1 Cn-3H-3H, B KOTOPOI €€ CbiHa MOKa3anu B3ATbIM Mo, CTPaKy BOEHHbIMM, a
TaK¥Ke 3anncb NONKOBHUKA AnekcaHapa bapaHoBa, KOTOpbIN rosopuT: “YeeauTe
€ro, K YepTy, MPUKOHYMTE ero, AepbMo - BOT U BeCb NPUKas. YBeauTte ero, yept
nobepwu. [lasali, gasai, gasai, aenan, yseam ero, NpUKoH4K...” s

59 Cwmotpu www.londonmet.ac.uk/ehrac u Memopuan/EHRAC B Poccumn —http://ehracmos.memo.ru/

60 Yutaes u Yutaes (2007) nap. 47 n Mycaes u apyrve npotvs Poccum (xano6a Ne 57941/00, 58699/00 1 60403/00), pelueHvie
ot 26 nonga 2007.

61 Cyn noaTeepaun NpUHLWMN BriepBble YCTAHOBMEHHbIN B TYPELKUX Aenax, YTo HenpuaHaHHble 3agepXaHus SBrsitoTcs “non-
HbIM OTpYLL@HNMEM” rapaHTuii CTaTbl 5 1 COCTaBNSIOT “O4eHb Cepbe3HOe HapyLueHne” e€ NONoXeHUn, CM., Hanpumep, Yuvek
npomus Typyuu (25704/94), 27 despans 2001, [164] v JTynyee u dpyaue npomug Poccuu (xanoba Ne 69480/01), peluerve
ot 9 HosiBpsa 2006 [122];

62 Axusidosa npomus Poccuu (xano6a Ne 32059/02), pewenue ot 3 utons 2008, Axmamoea u Cadynaesa npomug Poccuu
(xanoba Ne 40464/02), peluenue ot 10 masi 2007, Amabaesa (xxanoba Ne 26064/04), Asuess! (xanoba Ne 77626/01), Ucu-
208a u dpyaue npomue Poccuu (xanoba Ne 6844/02), pelueHve ot 26 utoHs 2008, KannaHosa (xanoba Ne 7653/02), Xamu-
na Vcaesa (xanoba Ne 6846/02), /Tynyees (xanoba Ne 69480/01), Mazomadoe u Mazomados (xanoba Ne 68004/01), Medos
npomue Poccuu (xanoba Ne 1573/02), pelueHue ot 8 Hosbpst 2007, Mycaeea npomue Poccuu (xanoba Ne 12703/02), pe-
weHue ot 3 nionsa 2008, Mycaee u dpyaue (xanoba Ne 57941/00, 58699/00 n 60403/00) n PycraH Ymapos npomus Poccuu
(xanoba Ne 12712/02), pelueHue ot 3 utons 2008.

63  BbasopkuHa npomus Poccuu (2006) 46 E.H.R.R. 15, bumuesa u X (xano6a Ne 57953/00 n 37392/03) n Medoe (xanoba Ne
1573/02). LienTp copgepxanuna B YepHokozoBo Human Rights Watch, [Jobpo noxanoeame & ad: npouseoribHble 3adepxa-
HUS, MbIMKU U 8biMo2amerisecmeo 8 YeyHe, (okTs6pb 2000). EKMIM o6Hapyun “4eTkyro CTPYKTYpY KECTOKOro obpalleHus
C 3apepxxaHHbIMK” B YepHoko30Bo (cmoTpu 3asiBrieHue KIMl, 4 mapta 2000 roga n 2001 Public Statement, fn.1)., (okTsa6pb
2000).

64 Cyn cunTaer ,...HeMbICIIMMbIM, YTO B rOCyAapCTBE, MOAUMHSIIOLLEMCS BEPXOBEHCTBY NpaBa, YernoBek MOXET ObiTb NULLIEH
cBoelt cBo6o/bl B CIeACTBEHHOM U30MIATOPE, Haj KOTOPLIM B TEYEHWE 3HAYNTENbHOTO neproaa BpeMeHn He Gbino oTseT-
CTBEHHOI1 BMacTy, OCYLLECTBIISIEMON KOMMETEHTHLIM rOCyAapCTBEHHBIM yupexaeHuem. OTa cuTyauusi coaencTByeT 6esHa-
Ka3aHHOCTW 3a BCe BW/bl 3M0ynoTpebrieHnin 1 abcontoTHO NMPOTUBOPEUMT 0BA3aHHOCTU BracTeil HECTU OTBETCTBEHHOCTb
3a rpaxpgaH, Haxogswmxcs B ux topucaukumn.” Cmotpu § 118, bumuesa u X npomus Poccuu (xano6a Ne 57953/00 u
37392/03)

65 balicaesa (3asBneHne Ne 74237/01).

66 basopkuHa (2006) § 68. Poccuiickoe lMpaButensctBo npeactasuno Cyay OT4ET 3KCNepToB, Tpex NpodheccopoB BOEHHbIX
akaZieMuid, KoTopble 3asiBUMNK, YTO HU OAVH N3 BOEHHOCITYXALLUX He MOITIV NoCHMTaTh, YTo bapaHoB oTAaeT UM npukas, us-
3a ero copepXaHusa 1 HeHagnexaluen hopMbl.



f. Peanunsauynsa peweHunin EBponeiickoro Cypa

HenpaButenbCcTBeHHble opraHusauuun, B YactHoctu, Aemoc®’, MNpaBoBas UHK-
umaTnBa no Poccuun n EBponeinckmin AaBoKaTckuii LieHTp no MpaBam YenoseKa B
napTtHepctee ¢ Memopuan®®, 3aHATbI B NneperoBopax ¢ Poccuincknum Mpasutens-
ctBoM 1 Komumtetom MuHuctpos CoseTa EBponbl gna obecneveHuma peannsaumm
peweHnn Cyaa, cBepx MHAMBUAYAbHBIX Mep, TpebyembIX A1 BOCCTAHOBNEHUSA
npas 3asasuteneit. Peannsauma obwmx mep, o4HaAKO, CTONIKHYNACb C HECOCTOA-
TeNbHOCTbIO Poccuiickoro MpaBuTeNbCcTBa B NOIHOM Mepe CoTpyAHMYaTb ¢ Komu-
TeTom MuHuctpos CoseTta EBponbl.

PaccnedosaHue cnyyaes ucdesHoseHull u ybulicms, a makxice gblagneHUe U
npussieyeHUe K 0Me8emcmeeHHOCMU B8UHOBHbIX bblaa 00HOU U3 obuwux mep,
Komopasa 0oaxcHa bbina bbime peanu3osaHa Pocculickum [Mpasumenbcmaom.
leHepanbHas MpoKypaTypa NpeaocTaBuUaM CTAaTUCTUKY 06 yronoBHOM npecne-
[0BaHMM BOEHHOCAYXalmx Poccuitckux BoopykeHHbIx Cun 3a npectynieHus,
CoBepLUEHHbIEe MPOTUB IPaAXKAAHCKOro HaceneHusa B YeuHe. OfHaKo, UNdpbI Ka-
CaloTCA TONbKO C/y4aeB, pacciefyemMblXx BOEHHOW NPOKypaTypoli (To ecTb, Tex
cnyyaes, Korga Poccuiickne BoopyKeHHble Cuibl MpU3Hanum ceoe yyactue).® Bee
Apyrve cnydam, Korga yvactve oduLepoB YCTaHOBAEHO He Bblo, UHBIMU Co-
BamM, OO/IbLUMHCTBO C/lyYaeB UCYE3HOBEHWS, PACC/NeA0BaNUCh TPAXKAAHCKUMMU
NPOKypopamu. BONbLIMHCTBO Aen Ha cTaguu cneactsusa Obian npeKkpalyeHbl
NMPOKYPaTypOit U HET HUKAKOM MHbOPMALLMK O Ync/ie OOBUHUTENbHbIX MPUFOBO-
pOB B OTHOLIEHUM BUHOBHbIX.

HMO ,,Memopwuan” Bbipasnna 03abo4YeHHOCTb B OTHOLIEHUM No3nummn Mpasu-
TeNbCTBA HE Pa3rIallaTb TOYHYIO CTAaTUCTUKY NO BUHOBHbIM. OpraHm3auma cynta-
€T, YTO 3TO NpeAacTaBnAeT coboi ABHOE HeXeNaHue coTpyaHUYaTh ¢ KomuteTom
MUWHUCTPOB, a TaKKe ABHOe HapyleHue Poccuitickum lMNpasutenncTtsom obasa-
TENbCTB NO cTaTbe 46 KOHBEHLUMM, MO peanusaumm MHAMBUAYANbHBIX U 0BOLWMX
Mep A/1A TOro, YTOObl IMKBUAMPOBATL NOCNEACTBUA HAapyLweHUa KOHBEHLMM, KaK
6bIN0 YCTAHOBNEHO CYAOM, U ANA NPeLOTBPALLEHUA aHANOTMYHbIX, MPOUCXOAA-
LLMX HAapYyLUEHMIA.T®

Ocobyto obecrnokoeHHOCMb B CBS3U C OCYXKAEHWEM /UL, BUHOBHbIX B COBEpLUE-
HUW NPECTyNeHn NPOTUB MUPHOTO HaceneHuns YeuyHu, ABNAETCA CPOK UCKOBOU
dasHocmu, NpeaycMoTPeHHbIN YronosHbiM Kogekcom Poccuiickon ®epepaunm.
HenpaBuTenbCTBEHHbIE OpPraHM3aumMK Mo npaBam 4YenoBeKka C 06ecnoKoeHHO-

67 CwmoTpm 0630p ux geatensHocTU http://www.demos-center.ru/projects/649C353/7124570;

68  [Ins nonyyeHus JOMNONHUTENBHON MHbopMaLmm 06 aTor pabote HIMO no ucnonHeHuo cyaebHbIx peluexni cM. http://www.
londonmet.ac.uk/research-units/hrsj/affiliated-centres/ehrac/ehrac-litigation/enforcement-of-other-echr-judgments.cfm ;

69 B otuerte ML} “Memopuan” 3a 2003 rog “ObmaHuvBOE NpaBoCyAne” roBOPUTCS, YTO “... NpaBUTENbCTBO YTBEPXKAAET, HTO Ha
MOMEHT nogauu ero 3amedanuii 105 yronoBHbIX Aen B oTHoLLEHUM 139 06BMHSIEMbIX BbINO NepeaaHo B BOEHHbIE TpubyHa-
nbl. B 2003 rogy atv undpel coctaensinu 58 n 74 COOTBETCTBEHHO (COrMacHO MHMOpMaLMW, NPEeACTaBNEHHON TOrAalWHUM
3amecTtuTenem leHepanbHoro npokypopa r-om Cepreem ®puavHCKum ToraaliHemy aenytaty FocyaapctBeHHOM [Jymbl r-Hy
Cepreto KoBanesy). Takum 06pa3oM, NpefcTaBnseTcs, YTo B TEYEHNE NOCMEAHNX NATW NET CneAcTBMe BENOCh NuLlb o 47
HOBbIM YrofoBHbIM ZieNamM B OTHOLLEHNUU 65 06BUHSIEMBIX. U3 aTux fen nuwwb 11 kacanvck npecTynnexns youiictea (12 agen,
3aBepLUeHHbIX B 2003 1., 1 23 — B 2008 1.) CTaTUCTUHECKUX AaHHBIX B OTHOLLEHUW NCYE3HOBEHUI NPELCTABIEHO He Bbino.”.
CMOTpM NonHebI TeKCT Aoknaga 3aeck http://www.memo.ru/hr/hotpoints/chechen/d-d0603/eng/index.htm ;

70 Cwmotpu Pasgen 3 “IpuroBopbl BOEHHOCTYXALLMM, COBEPLUMBLLUMM MPECTYNIEHUs NPOTUB XuTenen YeueHckon Pecny6nu-
kn”, ot4eT ML ,Memopuan” 3a 2003 rog “O6maH4uBoe Npasocyame”;
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CTblO OTMEYAIOT, YTO NPUMeHeHMe 15-r0 cpoKa MCKOBOW AAaBHOCTU, MOXKET O3Ha-
4aTb, YTO CyLLeCcTBYET NOTEHLUMA/IbHBIN PUCK TOTO, YTO BUHOBHbIE B COBEPLIEHUM
npecTynaeHus, BbiCTynatowero npeametom obcTosTeNnbCTBa Aena B EBponeit-
ckom Cyae, MoryT, Takum obpasom, n3bexatb oTBETCTBEHHOCTU. [0BOpA O BO-
NUIOLWMX NPECTYNNeHUAX, COBEPLIEHHbIX POCCUIACKMMU BOEHHLIMW W CUAAMM
6esonacHocT B YeueHcKoW Pecnybnuvke, rpaxaaHckoe obLlecTBo npegsaaraet
nepecMmoTpeTb CPOK MCKOBOW AABHOCTM ANA obecrneyeHua B 3TUX Caydanx aod-
bEeKTUBHOrO paccnefoBaHuA.

Poccuiickoe MpaBuTenbcTBO 060CHOBLIBAET OMKA3 8 02/1ACKE OOKYMEHMO8 y20-
/108HbIX 0es 10 BHYMPEHHUM paccsedosaHuam cTatbeit 161 YronosHoro lMpo-
ueccyanbHoro Kogekca Poccuiickon ®egepaunn. 370, Kak yxe bblno ycTaHoB-
JIeHO, NpoTUBOpPEeYUT 0basaTenbcTBam MpaBUTENbCTBA MO cTaTbe 38 KOHBEHUUM.
Cya, B HECKONIbKUX Cay4aax’! BbIHOCWMA pelleHue, YTo “nonoxKeHus crtatbk 161
YronosHoro lpoueccyanbHoro Kogekca...He UCKAKYAKT NpuaaHue racHoCTU
OOKYMEHTOB NpeABapuTeNbHOMO paccieoBaHMA, a CKOpee n3iaraeT npoueaypy
W npeaenbl TaKoro pasrnaweHmns”.

HecmoTpA Ha YeTKy No3MuMIo cyga No NPUMMeEHeHUIo ctaTbn 161, Mpasutens-
CTBO YTBEPKAAET, YTO €ro NoAX04, ABNSETCA BNoAHe 060CHOBAHHbIM, apryMeHTH-
pyA, B YaCTHOCTM, YTO B TEX C/IyYasiX, KOr4a pasrnalleHme npoTMBOPEYMT HOpMam
cTaTbk 161, oHO obecneumnBaeT cya ,MHPOpPMaLMelt o pacciefoBaHUN, KOTOPOW
[0CTaTOYHO A/17 PACCMOTPEHMUA MHAMBUAYAbHOM Kanobbl”. OgHaKo cneayeT Ha-
NOMHUTb, 4YTo Cya, HEOAHOKPATHO 0BOCHOBLIBAJ, YTO HE FOCYAAPCTBO-OTBETYMK
NPUHMMAET pelleHne 0 KOHKPETHOM AOKYMeHTe, 3aTpeboBaHHbiM Cyaom, nme-
€T OH OTHOLLEHME K AeNy AN HEeT: OHO 0653aHO BbINONHUTL TpeboBaHue Cyaa.

Y7o KacaeTcs npaB MoTepneBlWMX Ha AOCTYN K maTepuasnam yrosioBHOro Ccyao-
npou3BoACTBa, To Poccuitickoe MpaBUTENbCTBO CCbinaeTca Ha cTaTtbio 42 Yronos-
Horo MpoueccyanbHoro Kogekca, 3as8a4a, YTo 3almMTa, NpeaocTaBasemas 3Tum
nonoXeHuem, ygosnetsopaeTt TpeboBaHuam KoHBeHUMU. BmecTe ¢ Tem, ecTb
cTatba 42 (2) (12), KOoTOpan npensTcTBYET NoTeprneBwemy NoayYnTb ZOCTYM K Ma-
Tepuanam B pamKax yros0BHOro Aena, ecn paccaenoBaHue elle He OKOHYEHO
WUAW NPUOCTAHOBNAEHO. B 0A4HOM U3 BHYTPEHHUX AN, NofoXeHue bblao ucton-
KOBAHO, KaK HageneHne cnenoBaTena HeorpaHMYeHHoM cBob6oaoMN AeNCTBUIA B
npeaocTaB/fieHnn UaM OTKase noTepnesluemy B AOCTyNe K maTepuanam aena.’”

Ob6a 3TV TONKOBAHUA MAYT Bpaspes C npoueaypHbiMM obsizatenbctBamu lpa-
BUTENbCTBA B COOTBETCTBUM €O cTaTbaAMM 2, 3 1 13 KoHBeHuuun. Henpasutens-
CTBEHHbIE OpPraHM3aLuuMm CTPEMATCA A0OUTLCA NePecMoTpa, Kak cTaTbh 42, Tak U
ctatb 161 YronosHoro lMNpoueccyanbHoro Kogekca, B Luensax npegoTspalleHuns

71 Cpepawu MHorux apyrux cMotpu Xawmes n Akaesa npotus Poccun, npuseaeHHble Boilwe § 46; Vimakaesa npotus Poccum, Ne
7615/02, 9.11.06, § 123; Maromagos v Maromagos npotvs Poccum (dec.), Ne 58752/00, 24 Hosbpst 2005;

72 Cwm. peleHue Ypyc-MapTaHoBcKoro paioHHoro cyaa YeyeHckoit Pecnybnuvkv no 3asisnenwio rp. Pavcel BepcyHkaeBoi ot
1 aBrycra 2005 roga. Korga rp. BepcyHkaeBa obpaTunack k criefoBaTento, KOTOpblii BeNl YrofioBHOE paccrnefoBaHue, B
KOTOPOM OHa churypupoBarna, kak noctpagasluasi, el 6birio oTkasaHo B AOCTyne K martepuanam fena. 3ToT oTkas 6bin
noaTeepxaeH 11 Hosbpst 2005 roga Tem e paroHHbIM cyom, a 7 Aekabps 2005 roga no anennsuuu B BepxosHbiii Cyp,
YeueHckon Pecnybnuku;



TOro, 4tobbl 3TU NOMIOXKEHMA He MPenATCTBOBa/AM NpaBy 3asaBMTeNA Ha nodadvy
MHAMBUAYANbHOM Kanobbl B EBponeickunii Cya, a Takke npasy Ha 3¢ deKTUBHbIE
CpeAcTBa NPaBoBOM 3aLLUMTbl Nepes HauMOoHabHbIMK BAACTAMM.

KpaliHe BaXHO, 4TObObl NPaBOOXpPaHUTE/bHbIE U CyaebHble OpraHbl UMenu Ao-
CTYyN K pycckomy nepesoay pewenunii Cyaa. OnybaukosaHue u pacnpocmpaHe-
Hue peweHul Cyaa, BblAAHHbIX B OTHOWeEHMM Poccuiickon ®epepaumnm, 00KHbI
6bITb AOCTYMHbI U ABAAIOTCA YacTblo cyaebHOM NoaAroToBKK.”

B nocnepHeli MpomerkyTouyHoM Pesontounn B OTHolweHUM Poccnitickont ®epepa-
umnmn, Komuter Munuctpos Coseta EBponbl,’* M3103KM1 NEPBUYHYIO OTBETCTBEH-
HOCTb rocyapcTaa 3a cobntogeHve npas KOHBEHLMM, Yy KOTOPOTo ecTb 06s3aTeNb-
CTBO 0b6ecneunTb agpekmusHble 8BHympeHHUe cpedcmaa rnpasosoli 3awumel
B C/lyyae HapylweHuii KoHseHuun. OTMeYeHo, B YacTHOCTK, YTO obecneyeHune
TaKMX CPeACTB NPaBOBON 3alLUTbl TEM Bonee OKaXKeT BAUAHME B C/ly4ae NoBTo-
PAIOLMXCA HAPYLIEHWI C Tem, YTODObI MOBbICUTb BO3MOXHOCTb BO3MELLEHUS Ha-
LMOHANbHON IOPUANYECKOW CUCTEMOM, paccMmaTpuBatolLein peannsaumio bonee
MCYEepnbIBAOLLMX U TPYLOEMKUX pedopm;

73 TMepeBopbl pelueHuit onybnvkoBaHbl B BronneteHe EBponelickoro Cyaa no MNpaeam Yenoseka”. OgHako, crieqyeTt oTMe-
TWUTb, YTO 3TN My6nMKaLMM He AOCTYMHbI B VIHTepHeTe GecnnaTtHo v MpaBnUTenbCTBO BCEro Nillb pekoMeHO08asno cyaam
HU3LLIE MHCTaHLMW U cyfebHbIM OpraHaM NoanMcaTbesl Ha Hero;

74  Cwmotpu MpomexyTouHyto Pesontounto CM/Res DH(2009)43;
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. 3AKJIIOYEHUA

CeBepOKaBKa3CKMUI PervoH, KOTOPbI BKIOYAET, cpeam npoyero, YeueHcKyto Pe-
cnybanky, MHrywetuto, KabapamHo-bankaputo, arectaH n CesepHyto OceTutio,
y*Ke AaBHO CTpafaeT OT HecTabuabHOCTU. leorpaduyeckm n UCTOPUYECKUN B STOM
pervoHe co3gaHa MO3amKa M3 Pas/INYHbIX 3STHUYECKMX FPYNN U KNAHOB, YTO AB-
NAETCA NOCTOAHHbIM MCTOYHMKOM HanpAXeHHOCTU. MHOrouncneHHble goKNaabl
MEXKAYHAPOAHbIX U HAaLMOHaNbHbIX HIMO oTmeTnan 6onblioe KONMYECTBO Hapy-
LWeHMM NpaB YesioBeKa U, Npexae BCero, KNMmaT 6e3HaKasaHHOCTH, LapsaLwen
B pervoHe: ncyesHoseHus, 3GPeKTMBHO He paccnesyemble, cMCTeEMATUYECKOoe
NPUMEHEHME MbITOK W 3aNyrMBaHWE KepTB, NPUHYAUTENbHbIE UCYE3HOBEHMA,
NOXMLLEHMA N MPOU3BOJIbHbIE AapecTbl.

XoTs, B CUTyaumu npaB yesnoBeKa Ha CeBepHom KaBKase Ha MPOTAKEHWUWU Mpo-
wnoro roga (2009) 6bIAN AOCTUTHYTLI NONOMXKUTENIbHbIE CABUIMM, B YaCTHOCTHU, B
YeueHcKol Pecnybauke, rae Npov3oLLIo CHUMKEHNE HEKOTOPbIX BUAOB cepbes-
HEeMNWMX HapYLIEeHUI NPaB Ye/ioBeKa, TaKUX, KaK MPUHYAUTENbHbIE UCYE3HOBE-
HWs, OCHOBHAA Npobnema 6e3HaKa3aHHOCTM 33 HApyLUEHWs NpaB Ye/l0BeKa Co-
XpaHseTca. Kpome Toro, NnpomcxogaT MU3SMEHEHMA B CTPYKTYPE HapyLLeHUi npas
yenoBeKa, nponcxoaaluime Ha CesepHom KaBKase.

16 anpena 2009 roga no TpeboBaHUo Poccuiickoro MpesngeHta, Amutpus
MegageneBa, HauMoHanbHbINM AHTUTEPPOPUCTUYECKMIA KOMUTET 3aBEPLLNA CBOIO
[EeCATUNETHIO ,,KOHTPTEPPOPUCTUYECKYIO OnepaLmio” NPOTUB cenapaTUCTCKUX
MOBCTAHLEB B OXKHOM pecnybaunke YeyHs. LLlar, HanpaBieHHbI , Ha co3gaHue
YCNOBUI ANA AanbHelwel HopManm3aunmn cutyaumn” npueetctsosan u lpe-
3naeHT YeuHn PamsaH KaaplpoB, KOTOPbIN Ha AaHHbI MOMEHT cTan Hanbonee
BAUATENbHbIM YenoBekom Ha CeBepHom KaBKase. 3T0 TakKe 03HayaeT, Yto 6onb-
Wwe He ByaeT cay4aliHbIX MPOBEPOK AOKYMEHTOB MU/IM OFPaHUYEHUA B OTHOLLIEHUN
npasa Ha cBoboay nepeasBuKeHUs No TePPUTOPUN YeuHn.”

lpynnbl No npaBam YenoBeKa NPMBETCTBOBAN AaHHYIO HOBOCTb, @ TaKXKe 3aABU-
NN, YTO HWKaKOW HOpManu3aLmmn cuTyaumm B YeyHe HEBO3MOXKHO 6e3 NosHOM
OTYETHOCTM O TpybbiX HapyLEeHMAX NPaB YeNOoBeKa, COBEPLIAEMbIX COTPYAHM-
KaMW NPaBOOXPaHUTENbHbIX OPraHOB Ha MpPOTAXeHUW nocnesHux 10 net.’® Ha
cerofHAWHMI feHb”’ EBponeickuii Cya no Mpasam YenoBeka BbIHEC peLLeHus
no 6onee yem 100 aenam, KacaroLMMCA HAPYLLEHMI NPaB Yesl0BeKa, COBEpLUEH-
HbIX B XOZle BOOPYEHHOro KOHdMKTa B YeuHe. B 60nbLUMHCTBE U3 3TUX C/ly4aeB
Poccwuiickoe MpaBUTeNbCTBO HeceT OTBETCTBEHHOCTb 3@ CMeEpPTb, MbITKU U MpU-
HyAUTENbHblE UCYE3HOBEHUA NtoAen B YeuHe, a TaKKe 3a HENPUHATUE mep MO
paccnefoBaHMIO TaKOro poda NPeCcTynAeHuii U COTPyAHNYEeCTBY ¢ EBponenckum
Cypom.

75 cmotpw http://news.ntv.ru/156961/; http://news.bbc.co.uk/1/hi/world/europe/8001495.stm
http://www.guardian.co.uk/world/2009/apr/16/russia-chechnya-anti-terrorism

76  http://www.amnesty.org/en/news-and-updates/news/no-progress-chechnya-without-accountability-20090417

77 23 anpens 2009 roga Cyp BeiHec 100-o0e pelueHue npoTtve Poccun B OTHOLLEHUM HapyLUEHWs npaBs Yenoseka B YeyHe http:/
www.memo.ru/2009/04/23/2304092.htm;
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1. BBogHas nHpopmauyus

B nepuopn, coBeTCKOM BNacTU CTapbliii rpy3vHCKuii pernoH “CAMAYAB/I0” 6bin
nepenmeHoBaH B “KOxHO-OceTUHCKYo ABTOHOMHY O6nacTb” ¢ ropogom LIXuH-
Ba/IM B KAYeCTBe aAMMUHUCTPATMBHOIO LLEHTPA, COCTOALLYIO M3 YeTblpex palnoHOoB:
[xaBa (ceBepHbIin), LxMHBanM (LeHTpanbHbIN), 3Haypu (3anaaHbin) u Axanropu
(BOCTOUHBIN).

lOxkHaa OceTus pacnosioxeHa BAO/Ib CEBEPHON rpaHuLbl Mpy3uun, B KaBKasckux
ropax, Ha rpaHuue c CesepHolt OceTnen n Poccuiickoit ®eaepaunein. PermoH c
tora, BOCTOKA M 3anaga, 6eccnopHo, OKPYKeH rpy3sMHCKUMUK Tepputopusmu. o
aBrycToBcKoro KoHdankta 2008 roga HaceneHue HOxHoM OceTumn cocToano 13
3THUYECKMX OCETUH W TPY3UH U HacuymTbiBano okono 70000 yenoBseK, nopaaka
20-30 NpoueHTOB M3 KOTOPbIX OblIM STHUYECKMMM TPy3nHamK. B ctonmue HOxK-
Hol OceTtuu, LixnHBanu, npoxkmeano nopagka 30000 yenosek. Paa aepeseHb B
KO>kHOM OceTnu, B NnogaBasAoLem 60AbINHCTBE, Obl/IM HAaCeNEHbl STHUYECKUMU
rpy3sMHammu, B OCHOBHOM B Tpex yluenbsax: Auan Jinaxen (HenocpeacTBeHHO K
ceBepy oT LixnHBanu, B Tom uncne Kexsu, Kypta, 3emo Ayabetun, Ksemo AyabeTu
n TamapaweHu); MaTapa /Inaxsu (K ceBepo-BOCTOKY OT LixvHBanu, B Tom yuc-
ne dpensun, BaHatn, benotn, Mpucn, CauxeHetn, Aupucxesn, Apramum, bepyna
n Oucesn) n ®poHckoe (K 3anagy ot LixuHeanu, B Tom uncne n AsHesu, Hynm n
Turea). bonblwas YyacTb AXanropcKkoro paloHa TaKk»Ke NPenmMyLLeCcTBEHHO bbina
HaceneHa rpysmHamu. MicTopmyeckn oceTuHbl ABNAKOTCA NepeceneHuamm, oces-
LWMMU Ha TeppuUTopMM MPY3nM HECKOIbKO BEKOB Haszaal.

Mpy3nHckaa [lemokpaTtuyeckasa Pecnybamka obpena HesaBucumocTb B 1918 roay,
00 OKKynauuu eé KpacHolt Apmueii B 1921 rogy. B 1922 roay oHa 6bina Hacuib-
CTBEHHO BKAtoveHa B coctas CoseTckoro Coo3a, Kak HOMUHANbHO CyBepeHHasn
Mpy3unHckana CoseTckaa Coumnanmctnyeckas Pecnybnvka.

B cootBeTcTBMM ¢ KoHcTUTyumen oT 1922 roga Mpy3uHckoi CoseTtckoi Coumnanu-
cTnYeckon Pecnybnukun, B nepurog coBeTckon Bnactu, KOxHaa OceTus bbina aB-
TOHOMHOM 061aCTbto UK pernoHom Mpy3uHckoi CoseTckoi CoumanncTmyeckom
Pecny6aunkun. B cootseTcTBMM ¢ KOHCTUTYUMen MpysnHckoi CoseTtckolt Coumanu-
cTnyeckon Pecnybnukm ot 1922 roga ABToHOMHan Pecnybnunka Abxasus nmena
cTaTyc deaepaTMBHOM eANHULbI.

1 Opranusaumst Human Rights Watch, ctatba Up in Flames; HapyLueHune rymaHuTapHOro npasa v >KepTBbl CPEAN rPaXaaHCKo-
O HaceneHus B CBS3N ¢ KoHpMkToM Bokpyr KOxHon Ocetun, 23 aHBapst 2009 roaa. [JocTynHo no cebinke - http://www.hrw.
org/en/reports/2009/01/22/flames-0;
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2. Camavya6no (lOxxHasa Ocetua): 1990-1992

tOxkHaa OceTus Bcerga CTOsANa Ha NEPBOM MeCTe MO KOAMYECTBY CMeLUaHHbIX
6pakoB B cTpaHax bbiBwero CoseTtckoro Coto3a, 6onee yem 50% cemeir Hbian
CMeLLaHHOro rPy3MHO-OCETMHCKOrO MPOUCXOXAEHNA. MCTOPUUYECKM OCETUHDI U
TPY3MHbI KWW B MUpPE, OCETUHbI MPUHMMANN y4acTUE B KM3HM MHOrOHaLMO-
HaNbHOTO rPy3NHCKOro rocyAapcTaa.

10 Hos6pA 1989 ropa CobpaHue aenytatos Cosetos KOro-OceTUHCKON aBTOHOM-
HoW obnactn odumumanbHO obpaTmaock B BepxosHbii CoBeT Mpy3nm ¢ npocbbon
O MOBbILEHUN CcTaTyca perMoHa Ao «ABTOHOMHOM Pecnybauku». MNocne oTkasa
BepxoBHoro CoseTa py3um 28 Hoabpa 1990 roga CobpaHune genyrtatosB Cose-
ToB HOro-OceTMHCKOM aBTOHOMHOM 0bnacTu nepevmeHoBan ee B «COBETCKYHO
Pecny6aunky HOxHaa OceTus», n HasHauyma BbIBOPbl HOBOTO COCTaBa BepxoBHOro
CoBeTa, KoTopble cocTosnmcb 9 aekabpsa 1990 roga. HecmoTtpsa Ha To, uto 71%
MECTHOTO HacefieHMA NPOroaocoBaso Ha BblbOpax, OHWM NoABEPrANCL BOMKOTY
CO CTOPOHbI BCETO 3THMYECKOTO rPy3NHCKOro HaceneHus KOxHoi Ocetum.

11 nekabps 1990 roaa BepxosHbili CoseT py3nm 06bsABUA BbIGOPLI OT 9 AeKabps
1990 roga He3aKOHHbIMM (3TY TOUKY 3peHUA pasaensieT U MexayHapoaHoe Co-
06LWeCTBO), aHHYAMPOBAA pe3yabTaTbl, OTMEHMA CTaTyC ABTOHOMHOMO pernoHa
HOxHan Ocetus v ynpasgHun cobpaHme CoBeToB AenyTaTos.

Mocne aTuxX cobbITUI PA3ropesIca OXKeCTOUYEHHbIM KOHONMKT. Poccnitckme coseT-
CKMe BOWCKa BbliM HanpaBneHbl Ha ,NoajAepKaHue nopsagka” B permoHe. Bep-
X0BHbIN CoBeT py3uuM BbIpa3na CBOW NPOTECT NPOTUB BoBAeveHUs MOCKBbI BO
BHYyTpeHHMWe gena pysum n notpebosan BbiBoga POCCMICKMX COBETCKMX BOMCK.
Mocksa npouvrHopuposana 3asasneHue pysmn, n 7 aHeapa 1991 roga npesnaeHt
lfopb6aues n3gan Ykas o BbiBoge 13 KOxHOM OceTmn Bcex BOOPYKEHHbIX Gopmu-
poBaHMUI, 32 UCKAoueHNem BoMcK CCCP. BepxoBHbiit CoBeT py3nmn OTKAOHWUA
[aHHOe NOCTaHOBNEHME, Ha3BaB ero ,,rpybbiM BMeLLaTeIbCTBOM BO BHYTPEHHME
aena pysum 1 nocarateNbCTBOM Ha ee TePPUTOPUAbHYIO LienocTHOCTL 2. Ha
npotsxeHmnn 1991 roga, KOTopbI coBMan ¢ NpoBO3rnalleHMem 9 anpens Hesa-
BucumocTu Mpysun, 6onee 1000 yenoseK 6bian yOUTbI B Xoae 60eBbIX AENCTBUIN
B HOxkHOM OceTun. 3a 310 Bpems nopagKka 23000 3STHUYECKMX TPY3UH Bblan Bbl-
Hy}XAeHbl 6exaTb 13 HOxHoM OceTuM 1 NOCennTbCA B APYyrux paoHax Mpysuu.
B xo4e 3TOro KOHO/IMKTa HOXKHOOCETUHCKME cemnapaTUCTbl He pacnonaranu 6ol
NobbIM OpYXKMEM, HE UMEW OHW NPAMOKN BOEHHOM NOALEPKKN CO CTOPOHbI Poc-
cuinckoi depepauymn.

24 ntoHA 1992 roga dopmasibHO BOEHHblE AeUCTBUA OblaM 3aBepLUEHbl NoANKU-
caHunem CornalleHns o NPUHLUMNAX yPeryMpoBaHmaA rpy3anHO-0CETUHCKOTO KOH-
dnukTa (CounHckoe CornaweHue). Mo CounHckomy CornaweHuto, CmellaHHble
MupoTsopyeckne Cunbl (CMC) bblan co3gaHbl B Lenax obecrneyeHma KOHTPONs

2 Human Rights Watch, Kposonponutve Ha KaBkase: HapylleHus rymaHWTapHOro npaea v npaB 4YenoBeka B [PysuHO-
tOrooceTtnHckom KoHdnnkte, mapt 1992, available at http://www.hrw.org/reports/pdfs/g/georgia/georgia.923/georgia923full.
pdf).



Hag, npekpaweHnem orHa B HOxHoli Ocetun. CMC KOHTPOAMPOBAIUCL AKOObI
HEWTPaNbHbIMU POCCUIACKUMW MUPOTBOPLL@MM, YTODbI COrnacoBbiBaTbh UX Ael-
CTBUSA C NOANTUKOM Poccuiickon ®enepaumnm, NoanepKUBATb FOXKHOOOCETUHCKUX
S3THUYECKMX CenapaTUCTOB B UX CTPEMIEHUWN K HE3ABUCMMOCTU OT py3uun. Poc-
culickoe BTOpKeHue B [py3uto B aBrycte 2008r. oTMeyanochb B opuLMaibHOM OT-
yeTe cneagyrolwmm obpasom: «Poccuinickne mmpoTBOpUECKUE CUbl ,NPesocTaB-
NANM HeadeKBaTHYIO 3aLUMTYy rpy3uH B KOxHoM OceTtmmn™s.

3. A6xa3ua: 1991 - 1994

Mocne pacnaga CCCP B gekabpe 1991 roga abxasckue cenapaTUcTbl Nog npea-
BOAMTENbCTBOM Bragucnasa ApgsuHba nonbiTasncb CUIOW OTaenuTbea ot Mpy-
3MUW. ITHUYECKKI cocTaB ABxasumM B TO Bpema NPenaTCTBOBaN AOCTUKEHMIO STON
uenn. CornacHo nepenncu HaceneHua ot 1989 roaa, nposeaeHHo COBETCKUM
Coto3om, HaceneHne Abxasumm cocTaBnano npumepHo 525100 yenosek, cocTos-
Lee U3 cneayroLmnx sTHMYeCKux rpynn: 45,7% rpysuHbl, 17,8% abxasbl, 14,6%
apmsHe, 14,2% pycckue, 2,8% rpeku, 2,2% ykpauHubl u 0,1% 6enopyceol, eBpeu
n gpyrue. BonblWMHCTBO abxa3cKoro HaceneHus 4,5 MUAMOHA NOALEPKMBANN
rPY3MHCKME rocyAapCcTBEHHbIE MHCTUTYTbI B ABxasunu. [ns pelweHns sTon Aemo-
rpadpuyeckori ,Mpobaembl”, cenapaTMcTbl CO34aaM NapaniesibHble UHCTUTYTHI,
PYKOBOAMMblE abXa3CKMM MEHbLUMHCTBOM, U NOATOTOBUANCH K HACUNbCTBEHHO-
MY YHUUTOXEHMUIO TPY3UHCKMX U APYTUX STHUYECKUX rpynn, NpegaHHbIX HOBOMY
rPY3MHCKOMY TocyAapcTBy. ITO CTpem/ieHMe U3MEHUTb AemMorpaduyeckuin co-
cTaB Abxasnn 6blI0 BO3MOXKHO 61aroapa akTUBHOM POCCUICKONM MOAAEPIKKE.
Ecnm 661 meHee 100 000 abxa3oB *KMau Obl B perMoHe, abxasckue cenapaTmcTbl
He cmornu 6bl BbigBopuTb 240 000 YeNOBEK CUJIbHOTO FPY3UHCKOTO BONbLINH-
CTBA WM YCTPAHWUTb FPY3UHCKME rOCyAapCTBEHHbIE BlacTM B ABxasum 6e3 Takoi
BHELUHEN NoaaepKKu.

CamonpoBo3rialeHHbi Abxa3ckuii BepxoBHblii CoBeT 06bABMA O CBOEM CY-
BepeHuTeTe 23 ntons 1992 ropa. Abxasckue cenapatucTbl obpenn noaaepKy
POCCUMNCKUX BOMCK, PAaCNONOMKEHHbIX Ha BOEHHbIX 6a3ax, AMCIOLMPOBAHHbIX Ha
Tepputopumn Mpysum, B yacTHocTu B lyaayTcKom palioHe, Ha rpaHuue ¢ Poccuel
ONA HACTynneHuA Ha Apyrve STHUYECKMe rpynnbl, npoxusatowme B Abxasuu.
ToT paKT, UTO POCCUIMCKME BOEHHOC/Y KallMe obecneymBanu opyKMem n Heob-
XOOMMbIMM MPOAYKTaMM abxa3CcKmx cenapaTucToB, Nnpeobpa3oBan KOHGAUKT 13
CEpUU OTAENbHbIX CTOIKHOBEHUM MEXAY STHUYECKMMU FPYMNNamm B KPYnHbll BO-
€HHbI/ KOHDANKT.

Ha ocHoBaHuM oduumnanbHoro otyeta 1995 roga, Abxasckme cuibl nepes Ha-
Ya/sioM BOEHHbIX AEUCTBUIN pacronarann HebObLIMM KOIMYECTBOM OPYXKUA, B
OCHOBHOM, CTPE/sIKOBOro. TAXKENbIM opy*KMem Abxa3ua He pacnonarana. Takoe
OpY)XMe, KaK TAXKenaa apTuianepusa, KOTopoe NOo3e CbIrpaso MMaBHYK pPo/b B

3 Human Rights Watch, Kposonponutve Ha KaBkase: HapylleHus rymaHWTapHOro npaea v mpaB 4YenoBeka B [PysuHO-
tOrooceTnHckom KoHdnukte, mapT 1992.
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BOWMHE, Ma/io KTO COMHEBAaeTCcA B AaHHOM ¢daKTe, NPULLIO U3 POCCUMCKUX UK
COBETCKMX UCTOYHMKOB.*

C 5 aHBaps 1993 roga abxasckme U POCCUNCKME BOOPYHKEHHbIE CU/bl COBMECTHO
ocaxganum v H6esycnewHo NbiTaJIMCb CHOBa 0CcBO60AUTL CyXymuM OT rpy3vHCKOM
HaUMOHAbHOM rBapAnn. OHU CTONKHYAUCH CO 3HAYUTENbHLIMU TPYAHOCTAMM
npu 3axBaTe ropoa, COCTOALLEro M3 STHUYECKM CMELUAHHOrO rPaXKAaHCKOro Ha-
ceneHua: npumepHo 120 000 yenoBek, U3 KoTopbix 41,5% cocTaBnAnm rpy3nHbl 1
TONIbKO 2,5% - abxasbl. 20 despansa 1993 roga MuHuctepctso O6opoHbl Poccumn
Hanpasuao uUcTpebutenb-b6ombapamposmnKk CY-25 ansa atakm Cyxymu. MNocne
M3HAYa/IbHOTO OTPULLAHMA BO3AYLUHOM aTaKu, a 3aTeM, 0OBUHMB B 3TOM FPy3UH,
MUHUCTP 060opoHbI MaBen MpayeB BCe *Ke MPW3HAN aTaKy CO CTOPOHbI Poccuu,
HO 3aABWJI, YTO 3TO ,,UMEJI0 MECTO B OTBET Ha IPY3NHCKUIA 0bCTpen TeppuUTopmin
pagom c cenom duwepa, Poccuiickum LUeHTpom O60poHHbIX NccneaoBaHuin m
BOEHHOW 6330/, pacrnonoKeHHON Heganeko oT peku fymncta”. B Apyrom MHLM-
AeHte 19 mapTa 1993 roaa rpy3anMHCKMe BOMCKa COUAN POCCUNCKUN UCTPebUTE N b-
6ombapanpoBLMK CY-27. BoeHHbIl HabatoaaTens OOH oTMeTun, 4To «M cOUTLIN
CaMONET, N NOTNBLLIMIA NUNOT YKa3blBaM Ha TOT GaKT, YTo 3TO OblN ycoBepLIEH-
CTBOBaHHbI camoneT. [Py3uHbl 3asiBU/IM, YTO 3TO TaK M Obl/IO, U YTO MO JAOKYMEH-
TaM 3T0 6bl1 MAaNOpP POCCUIMCKUX BO3AYLUHbIX CUAY.

B oTAnume oT BoeHHbIX AelcTeuii B TedeHne 1992 roga, B odmMLUMaIbHOM Hesa-
BMCMMOM OTYeTe 6bIJI0 OTMEYEHO, YTO:

,,PONb POCCUMCKIMX UL, B KOHPNMKTE cTana Bonee BbipaxKeHHON B TeYeHMe nep-
BbIX Wwectn mecaues 1993 roga. 310 6bII0 MMEHHO B TO BPeMs, KOraa 3/10yno-
TpebneHve npaBaMy YeNOBEKA W HapyLUEHWA 3aKOHOB BOWMHbI, OTHECEHHbIE K
TAXKENOMY OPYKUIO, MOyYaeMOMY U3 POCCUMCKMUX UCTOYHMKOB, CTanu bonee ce-
pbe3HbIMU. B paae cnyvyaes poccMinckme BOEHHbIE MPUHUMAIM HENOCPEACTBEH-
Hoe yyacTue B 60€eBbIX AENCTBUAX, U, BOSMOXKHO, NPEeA0CTaBAANN MaTepuaibHO-
TEXHUYECKYIO noaaepxKy Abxasnmn”.s

Poccuiickoe yyacTve B 60eBbIX AeMCTBMAX HE OrpPaHMYMBaNOCh BO3AYLIHbIMU
bombapanpoBKamu. B Tom e oTyeTe Aenaetcs BblBOA:

«Bo3ayLwHble aTaku Ha Cyxymu 6bl/IM LOKA3aHHbBIMW C/TYYasiMK TOTO, YTO POCCUIA-
CKMEe CUJIbl OKa3blBaM MOoMOLLLb ABxasnm». Ho 6binu 1 gpyrue cnyyvau, B KOTOPbIX
ABHO MPOC/IEXMBAETCA POCCMIACKAA MOMOLLb B MaTepuaibHO-TEXHNUYECKOM obe-
CneYyeHnmn 1 noaaepskke KoHGIMKTa. BnosiHe BepoAaTHO, YTo, Hanpumep, POCCUit-
CKMe BOMCKa OKa3blBa /M 0OLIMPHOE BOEHHOE coaencTBne abxasckum boeBrKam
BO BPeMA BbICaZKM C MOPA Npwu nonbiTke BepHyTb Cyxymu... Mo KpaitHei mepe,
HECKOJZIbKO eAUNHUL, TAXKeN0oro opyxXua, TpaHCnopTa U TONJIMBO MOCTaBAANNCH
POCCUMIACKMMM CUNAMMN.

4 [oknap Human Rights Watch Arms Project, Human Rights Watch/Helsinki, ‘Tpyausi/AGxa3us: HapyLueHus 3akoHOB BeAeHNs
BOWiHbI U pornb Poccun B koHdnukTe', mapt 1995, Tom 7, Ne 7, cTp. 18, 37.

5  [oknap Human Rights Watch Arms Project, Human Rights Watch/Helsinki, ‘Tpyausi/AGxa3us: HapyLueHus 3akoHOB BeAeHNs
BOViHbI U ponb Poccun B koHdbnunkTe', mapt 1995, Tom 7, Ne 7, ctp. 37.



lNocne HECKONbKUX MeCALLeB HAaXOXKAEHUA CTOPOH B TYNMMKOBOM MOOXKEHUN, 27
niona 1993 ropa, Poccuiickaa PepepaLma BbiCTynuAa NocpeHUKOM B Noanuca-
HUU COrNALLEHNA O NPEeKPaLLEeHUN OrHA, COMMAaCHO KOTOPOMY FPY3UHCKUE CUbI
BbIBOAAT CBOE TAXKe0e opyxune ns Cyxymu.

MNMocne Toro, Kak rpy3mMHCcKMe BoMcKa 6bian 6onbluen YacTbio BbiBeAEHbl, 16 ceH-
TA6pa 1993 roaa abxascKMe NOBCTaHLbl, KA3aKN U CEBEPHO-KAaBKa3CKME HAEMHM-
KW, BMECTe C POCCUMCKMMU BOOPYKEHHBIMW CUNAMKN, OAHOCTOPOHHE PacTopran
cornalleHune o NpeKpaLeHnn OrHsA U BO3OOHOBUAW apTUIEPUNCKUI 0bCTpen 1
BO3AyLHble 6oMbBapANPOBKM rpaXKaaHCKOro HaceneHus.

ATaKM Ha 3STHUYECKUX FPY3MH NPeKpaTUANCL K KoHLy 1993 roaa, Koraa 60nbLInH-
CTBO 3THUYECKMX TPY3UH, KPOME TeX, KTO NMPOXKMBan B paiioHe anun, NOKUHyn
Abxasuto.

OTyeT o Tex cobbiTuAx npeacTasneH B Joknaae locgenaptameHTa CLUA o npak-
TuKe cobntogeHuna Mpas YenoseKa 3a 1994 roa;:

«ABXa3CcKMe cenapaTUCTCKME CW/bl COBEpLUannN MHOMOYUCAEHHbIE 3/104eAHUA
NPOTUB FPY3UHCKOrO rPakKAaHCKOro HacesneHus, ybuneasa KeHlmH, aeTei u cTa-
PUKOB, O4HUX 3aXBaTblBa/IN B 3a/I0’KHUKU, APYTUX MbITA/N.... TaKKe OHU youm
OrPOMHOE YMUCIA0 TPY3UHCKOro rpaKAaHCKOro Hace/ieHusi, KOTopoe O0CTafNoChb
YUTb Ha abxa3CcKol TEPPUTOPUM...

CenapaTucTbl TEPPOPM3NPOBAIM BONBbLLIMHCTBO MPY3UHCKOrO HaceneHuUs, XoTa U
Opyrue HauMOHaNbHOCTU TaKXKe nocTpagdani.... Te, KTo cbexan ns Abxasuu, ge-
NaloT KpaiHe npasaonofobHble 3a8BAEHMS O 3/104eAHMAX, BKAOYaa y6UncTeo
rpaK4aHCKOro HaceneHusa, HECMOTPA Ha UX BO3PacT M noA. Ha Tpynax, BbiBe3eH-
HbIX C abXa3CKUX TEPPUTOPUIA, 0BHAPYKMBAKOTCA CNEbl ECTOKMUX MbITOK».°

Poccuitickan denepalims cbirpana BaxKHyt posib B obecneyeHnn nobegbl abxas-
CKUX cuA. B otyeTe opraHusaumm Human Rights Watch 3a 1995 rog 6bi10 oTme-
UeHo, YTo:

«KoHOAMKT B ABxXa3unm 6bin pasayT M3-3a BOB/ieYeHMA Poccuu, BbICTynatowen Ha
cTopoHe Abxasunu, 0cO6eHHO Ha Havya/bHOM CTaauW BOMHbI. XoTsa Poccua nog-
[eprKana TeppuUTopmnanbHYHO LLeNoCTHOCTb Pecnybankm Mpysus, poccuinckoe Boo-
py*KeHue nonagano B AbXasuto, poCCUMIACKME camoieTbl BomOUAN rpaxkaaHcKue
Lenv Ha TEPPUTOPUAX, KOHTPONMPYEMbIX MPy3nel, U POCCUNCKME BOEHHbIE CYAa,
ynpaBasemble CTOPOHHMKaMu ABxa3un, morim obctpenmsatb Cyxymu, Yaepu-
Baembli Mpysuen...».’

Mocne 3akno4YeHMA cornaleHna o nNpekpaweHmmn orHa 24 maa 1994 roaa, MNoy-
3UM NPULLIOCH NPOTUBOCTOATL Bonee yem yeTBEpPTM MUAIMOHA BexeHues 13
Abxa3unun. bonee 5 TbicAY YeNOBEK FPaKAaHCKOrO HaceneHus bbinn youTbl, Takoe
e uncno nponanv 6e3 BecTu, U cYMTaOTCA NOrMbLIMMK.

6 [ocynapcteHHbiit [lenaptameHT CLUA, O npakTtvke cobntopgerus MNpas Yenoseka 1993, 31 siHeapsa 1994.
7  [Ooknap Human Rights Watch Arms Project, Human Rights Watch/Helsinki, ‘Tpyausi/AGxa3us: HapyLueHus 3akoHOB BeAeHNs
BOWiHbI U pornb Poccun B koHdnukTe', mapt 1995, Tom 7, Ne 7, cTp. 7.
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4. Camava6no (lOxxHaa OceTuns) n Abxasua: 1994- 2008

MNoHeca TAXKenble NOTepU, a TaKKe NOoABEpPrwiMcb NPUHYAUTENbHOMY Bbicene-
HUIO rpaxkaaH ns Abxasum un lOxHol OceTun (nopsaka 300 000), B nepsbie rogbl
nocne pacnaga CCCP y lpy3mm npakTUYeCKM He OCTaBasioCb BApMaHTOB, Kpome,
KaK NMoWTK Ha cornaweHune c TpebosaHmem Poccum o BxoxaeHuu B coctas CHI
C UeNblo NOMOXKUTb KOHel, KOHPANKTY. 24 nioHA 1992 roga mexay rpy3svHCKom
n abxasckoi ctopoHamu 6bin0 noanucaHo CounmHckoe cornaweHune. 1 aekabpa
1993 roga 6bin nognmMcaH MemopaHAyM O MOHUMaHUK mexay [py3uHCKon u Ab-
Xa3CKOW CTOPOHaMM Ha neperoBopax B eHese, a 9 aekabps 1993 roga Mpysus
cTana odpuymanbHbim YneHom CHI. 3a sTm nocnefoBano npeKkpalleHme BOeH-
HbIX AEeNCTBUN.

14 man 1994 roga abxasckue cenapaTucTbl U [py3nHCKOE NPaBUTENbCTBO NOAMNK-
cann MOCKOBCKOe coralleHme 0 NpeKpaLleHnm OrHAa 1 pasbeguHeHnn cua. 310
cornaweHue 6b110 ogobpeHo ,PeweHnem rnas rocyaapcts CHI” ot 22 aBrycra
1994 ropa, KoTopoe npeaycmMaTpMBaeT MaHAaT POCCUMCKMX mupoTBopues CHI
«aNA cogencTama 6e3onacHoMy M AOCTOMHOMY BO3BPALLEHMIO NepeMELLEHHbIX
L, U3 30HbI KOHGAMKTA B MECTa X MPEXKHEro NOCTOAHHOMO NPOXMBaHNA"S,

BmecTo Toro, 4Tobbl OKa3blBaTb BANAHUE Ha aBXAa3CKMX U HOXKHOOCETUHCKMUX cena-
paTucToB, obecnevnTb BO3BpaLLeHMe BHYTPEHHUX NepemMelLeHHbIX auL, Poccuii-
ckaa degepauma NPOBOANUT MOJIMTUKY NOCTENEHHOM aHHEKCUM 06OMX PEFMOHOB.
Poccuiickana Pepepauma B 04HOCTOPOHHEM NOPALKE NPefOCTBUAA FPaXKAAHCTBO
6onee uem 90 % HaceneHuto HOxHoM OceTnn 1 okono 100 000 yenosek B Abxa-
311, OrPaHNYEHHOE UCKNOYEHME COCTaBM/IM STHUYECKME TPYy3MHbl B [abCKOM
palioHe ABxa3nn, KOTopble OTKA3bIBAOTCA MPUHMMATb POCCUIMCKOE NOALAAHCTBO
M NOABEPraloTCA pacTyLwemy AaBAEHMIO U YTPO3aM, €CIN He OTKAXKYTCA OT CBOEro
rPY3UHCKOrO rpa*kaaHCcTBa. Poccuiickaa Pepepauma yKe AaBHO yTBEPIKAAET, UTO
OHa MMeeT NPaBO MCNONb30BaTb CUAY ANA 3aLUUTbI CBOUX ,fPpaxaaH” Ha Teppu-
Topun lpy3uun, bosnee TOro, POCCMIACKOE MPABUTENBCTBO MOATBEPAMUIO AAHHOE
YyTBEPXKAEHME B KayecTBe OMpaBAaHMA cBoux Aercteui 8 asrycta 2008 npwu
BTOP)KeHun B py3unto, 3aaBuB, 4To ,Poccuiickas ®epepaumnm He OCTaBUT CBOUX
rpaxgaH n mmpoteopLes B KOxHoM OceTnn Ha Npoun3Bon cyabbbl U Npeanpumet
BCE HeobxoaMMble Mepbl A1A UX 3aWUTbl”.

Poccuiickana Pepepauna okasbiBaeT NpAMyto GMHAHCOBYIO NOMOLLLb CeNapaTUCT-
CKUM pexnmam B Abxasunm n KOxkHoi OceTnn nytem cybcmanpoBaHuma 3apaboT-
HOWM NNaTbl B roCcygapCTBEHHOM CEKTOpe, UHPPACTPYKTYPbl, KOMMYHANbHbIX U
TPaAHCMOPTHbIX YCAYT, @ TaKXe Apyrux ae-dakTo 61oaKeTHbIX PacxonoB BAACTEN.
OTn cpencTBa BbIAENAOTCA B HapyweHue PeweHunto ot 19 AxBapa 1996 roga,
npuHatomy Cosetom [nas focypgapcts CHI 0 mepax no yperyampoBaHUO KOH-
dnvKkTa B ABXasnm, KOTopoe 3anpeLlaeT rocyfapcTBam-4ieHam yuyacTme B SKOHO-
MWYECKUX, TPAHCMOPTHbIX U APYrMx onepaumax ¢ abxa3ckMMm BNacTAMM.

8 PelweHne Mae rocygapcTe-y4acTHukoB CHIM 06 vcnonb3oBaHWy KonmekTUBHBIX CUM MO NOALAEPXaHUI MUpa B 30HE
rpy3unHo-abxa3sckoro KoHgpnukTa. 22 asrycta 1994.



Kpome Toro, npu noowpeHnn co cTopoHbl Poccuiickoit eaepauunm, poccuiickmne
rparkaaHe MHBECTMPOBAIN 3HAUUTENbHble cpeacTa B HOxHyto OceTuto n Abxa-
310 Ha NPOTAXKEHUW nocnegHux 15 net, BKAtoYaa npuobpeteHme cobCTBEHHO-
CTW, NPUHAS/ENKALLEN TPY3UHCKUM BbIHYXAEHHBIM nepeceneHuam, Bokpyr Cy-
XYMU U opyrux mectax. bonee Toro, poccMiMcKkre KOMNaHUM OCYLLECTBUAW pAS,
obpalatolmx Ha ceba BHUMaHME, N HENPaBOMOYHbIX MHBECTULLMI B SKOHOMUKY
FOykHOW OCeTnm, BKIOYMTENbHO B HEKOTOPbIE CBMHL0BbIE U LIUHKOBbIE PYAHMKM
Ha nepudepun.

Takke, Poccuiickaa Pegepauma cuctemMaTUYecKm NblTaeTcsa Nogo0pBaTh TEPPUTO-
PUaNbHYIO LENOCTHOCTb [Py3nmn nytem NPUHATUA Mep MO NPU3HAHUIO HE3aBUCK-
mocTtu ,,Pecnybankm KOxHas Ocetna”, n obecneuynTb NOAUTUYECKYIO NOALEPHKKY
cenapatucTckoMmy pykosoactBy HOxHoM OceTun. [laHHble MOMbITKM OTHOCATCS,
no MeHbllen mepe, K 6 mapTa 1993 roaa, Koraa BepxoBHbiii CoBeT CeBepHoOM
OceTun, nonntTnyeckoe nogpasgeneHue Poccuiickont Pepepauymm npusHan He-
3aBUcUMocCTb ,Pecnybnankum HOxHasa Ocetua”. Kpome Toro, 22 mapta 1993 roga
BepxoBHbIn CoBeT camoi Poccuiickon depepaumun BKAOYMA BONPOC O NpU3Ha-
Huu ,,Pecnybnmkn KOxHas Ocetna” B cBoto odULMaNbHYIO NOBECTKY AHA.

HecmoTpsa Ha ambapro Ha NocTaBKM Opy»KUsA, BBeAeHHOe py3unei, n npusHaHHoe
MeXayHapoaHbIM coobuiecTBom, Poccuiickas deaepauma 3HaUYUTEIbHO YBEU-
Yymna BOEHHbIN apceHan cenapaTUCTOB Ha NPOTAXEHUM AaHHOTO nepuoaa. bbin
OTMEeYeH BMeYvaTAALWMIA POCT BOEHHOTO OCHALLEHWA, NPUHAAENKALLEro cena-
PaTUCTCKOMY PEXMMY, TPAHCMOPTHbIE CPeACTBA, 3arpyeHHble OrHeCTPesibHbIM
opy:kuem, boenpunacamm U TEXHUKOM, NOCTOAHHO NMepeceKatowme pocCcUncKo-
FPY3UHCKYLO rpaHuLy Yepe3 POKCKMI TOHHENb (MCKAOYUTENbHBIN KOHTPOb Hag,
KOTOPbIM MO-NpeKHeMy NpuHaanexuT Poccuiickon depepaunn, HECMOTPA Ha
HeoAHOKpaTHble Npocbbbl MPpy3un o coBmecTHOM KoHTposie). OcobeHHO aKTuB-
HOM B JAaHHOM OTHOLIEHMM bbina 58-as apmus Poccuiickolt depepaumm, auc-
noumpytowasca B CesepHoi OceTun, KOTopas nepuoamnyecku nepegasana 6onb-
Wwue obbemMbl PasIMYHbIX BULOB BOEHHOM TEXHUKM Oe-¢hakmo BnacTam HOxHoWM
OceTtuun. Kpome TOro, 6bi1a coxpaHeHa BoeHHasa 6a3a yaayta B Abxa3uu, Hecmo-
TpA Ha peweHue Ctambynbckoro CammmuTa 1999 roaa, Kotopoe 06s3an0 Poccuio
pacoopmupoBaTb 6a3y K 2002 rogy. 3Ta 6asa ¢ Tex Nop Tak U UCMONb3yeTCs B
KauecTBe naaThopPMbl A1 MOATOTOBKM M OCHALLLEHUSA abXa3CKMX CENapaTUCTCKUX
cun.

12 HoAbps 2006 roga HOXKHOOCETUHCKME CenapaTUCTbl MPOBEN NPe3naeHTCKNe
BbIOOpPbI, HAa KOTOPbIX STHUYECKME OCETUHbI NOAABAAOLMM BONBbLUMHCTBOM rO-
J10COB NpOrosiocoBanu 3a dayapaa KokowTbl. B napannensHbix Bbibopax, cocTo-
ABLUMXCA B TOT e [eHb B IOFOOCETUHCKUX Cenax, He KOHTPOMpyembIxX cenapa-
TUCTaMM, Ha Npe3naeHTCKUX Bbibopax 6onblumMHCTBOM rosiocos B 80% nobeamn
Omuntpnin CaHakoeB. bbIBLINI IOrOOCETUHCKMUI cenapaTUCT U Npembep-MUHUCTP
B nepuog ¢ utons no aekabpb 2001 roga, Koraa oH 6bin yBoneH KokoiTbl, Ca-
HakoeB co3aan «Coto3 HauuoHanbHoro cnaceHma KOxHoi OceTum» ¢ nnatdop-
MOW MHOFOHALMOHAIbHOTO COTPYAHNYECTBA M SKOHOMUYECKOrO Pa3BUTUA B pe-
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rmoHe. B aekabpe 2006 roga CaHaKoeB co34aeT CBOE NMpaBuTeNbCTBo, a 10 masn
2007 roga HasHavaeTca npesngeHTom py3nm CaakaluBuAKM aBOW BPEMEHHOWN
agMUHUCTpaumm KOxHol OceTtun. Barnaagbl CaHakoeBa B OTHOLWEHUM MHOrFO3T-
Hu4yeckoi HOxkHoM OceTun NpMBENN K CTONKHOBEHMAM ¢ KOKOMTbI U yrpo3am B
€ro apec Co CTOPOHbl OCETUHCKUX cenapaTuctos. HepasHo, 3 utona 2008 roaa,
Ha ero KopTex 6blN0 coBepLUIEHO HanageHWe, B MOMEHT, KOraa ero aBToMmobuib
nepeBo3n/1 COTPYAHUKOB 6€30MacHOCTU U NOAAPBaJICA HA MUHE C AUCTAaHLMOH-
HbIM ynpaBsieHnem.’

B cooTBeTcTBUM € 3aKOHOM ,,O cO3gaHUM 6MAroNpPUATHBLIX YCAOBUIA ONA MUP-
HOro yperyinpoBaHuns KoH(IMKTA Ha Tepputopumn bbiBwein KOro-OceTUHCKoM
ABTOHOMHOM O6nactn, B mae 2007 roga MapnameHtom lpy3mm Gbina cosgaHa
BpeMEHHaA agMUHUCTpaumA. TepputopmanbHan topucamkuma BpemeHHon Aa-
MUWHUCTPaLMK pacnpocTpaHAnach Ha BCto Tepputoputo KOxHoM OceTnn, ogHaKo
el 6bln NoABeAOMCTBEHHbI TO/IbKO Te palioHbl KOXHOM OceTuu, KoTopble npe-
MMYLLLECTBEHHO bl 3aceneHbl STHUYECKMMM TPY3UHAMM, M OHM OCTAtOTCA Noj,
KOHTPONEM LEeHTPANbHOrO rpy3MHCKOro npasutenbcTea ¢ 1992 roaa.

3a 370 BpemA rpy3nHCKME CUAbl BOCCTAHOBMAN KOHTPO/b Haj, PaiOHOM BOKpPYT
Kogopckoro ywenba B BepxHelt Abxasuu, B utone 2006 roga. 27 ceHTabps 2006
roga, BOMpeKM ApbIM NpoTectaM abxa3ckux cenapatnctos n Poccuu, 3pech 6b110
OTKPbITO HE3aBUCMMOE, MHOTO3THUYECKOE NPaBUTENbCTBO, YTO NO3BOANAO MeCT-
HOMY FPY3WHCKOMY HaceneHuto Brnepsble 3a nocnegHue 13 net nocne 3axsaTta
palioHa cenapaTtUcTamu, NPUHATL y4acTue B Bbibopax.

29 mas 2008 roga leHepanbHas Accambnea OpraHmsaumm O6beanHeHHbIX Ha-
UMt npuHana Pesontoumio Ne 62/249, Bbipasuns ry6oKyto 03aboyeHHOCTb Mo
NnoBOAY ,,AeMorpadryecknx U3sMeHeHUn B pesynbTate KOHOAMKTA B ABxasuun u
Mpy3uun 1 ocyams ftobble NOMbITKM M3MEHUTb CYLLECTBOBABLWMA A0 KOHGINKTA
aemorpaduyeckmnii coctas Abxasuu u Mpysumn”.

Pe3sontouusa:

Mpu3HaeT NpaBo Ha BO3BpaLLeHMe BCceX OeKeHLEB U BHYTPEHHE NepemeLLeHHbIX
ML, @ TaKKe MX NOTOMKOB HE3aBMCMMO OT 3THMYECKOM NpUHAANEKHOCTU B AD-
xa3suto, py3uio;

MofYepKMBaAET BA*KHOCTb COXPAHEHUSA MMYLLLECTBEHHbIX MPAB OEXEHLIEB U BHY-
TPEHHe nepeMeLLeHHbIX 1L, U3 Abxasuu, Mpy3unKn, BKAOYAA KepTs, NepeHecwmx
«3THUYECKYIO YNCTKY», M NPU3bIBAeT BCE FOCYAAPCTBA-YAeHbI HE AOMNYCKaTb Npu-
obpeTeHns IMLAMK, HAXOSALLMMUCA NMOA, UX OPUCAUKLMEN, N1TOOOro MMYLLECTBA
Ha TeppuTopumn Abxasuu, Mpy3nm B HapyLleHMe NPaB BO3BPALLAOLLMXCS /UL U
noaYepKMBaAET HACTOATE/IbHY0 HEOOXOAMMOCTb CKopelLen pa3paboTKu rpadpu-
Ka ana obecnevyeHus ckopenwero Aob6poBOAbLHOrO BO3BPALLLEHMA BCEX BEXKeH-
L,eB W BHYTPEHHE NepemeLLeHHbIX L, B cBOM goma B Abxasuto, Mpysuto.

9 Crartbs, “Tpoe paHeHbIX Npy HanageHun Ha rpy3uHckui konsow B FO. OceTun,” MpaxpaHckas Mpyaus, 3 nions 2008, docmyn-
HO o adpecy: http:/lwww.civil.ge/eng/article.php?id=18674.



Bblna TakKe BblpaxkeHa 06eCrnoKOeHHOCTb CO CTOPOHbI [eHepasibHOrO cekpeTa-
ps HATOY, TocaenaptameHTa CLLUA! cTpaHbl, NpeaceaaTenbcTeytolleli B EBpo-
nerickom Cotose'? NapnameHTckol Accambnen Coseta EBponbi®3, Mpeacenatena
OpraHusauum no 6esonacHocTn 1 coTpygHuyecTsy B EBpone’® n Esponeiickoro
MapnamenTa®®.3 mnions 2008 3a mecsal, 4o BTopxeHuA Poccuu B Mpy3uto, cenapa-
TUCTbI NonbITanuck youte AmuTpuma CaHakoeBa, raBy BpemeHHOM AgMUHUCTPa-
ummn KOxHoM OceTnn. bomba ¢ AUCTaHLMOHHbIM yrnpaB/ieHMeM B30pBanach B TOT
MOMEHT, Kak KopTex r-Ha CaHakoeBa npoesan mumo. bblno paHeHo nATepo
NoNMLENCKUX, COMPoBOXKaatoLmx r-Ha CaHakoeBa. -H CaHakoeB, ObIBLIMIA ce-
napaTMcT U MUHUCTP 0BOPOHbBI B CenapaTMCTCKOM MPaBUTENbLCTBE, C0XKUA Opy-
*ue B 2006 roay 4na coaencTBMA MUPHOW PeUHTErpaLum permoHa ¢ 0cTasibHOM
CTPaHOM B paMKax YCTPOMCTBA LMPOKOM aBTOHOMMUMK. -H CaHakoeB 6bln n3bpaH
nyTem AeMoKpaTUUecKux BbiIbopoB 1 ynpasnsaeT 1o 50% Tepputopun pernoHa.

15 miona 2008 roga Poccuiickaa Pepepauma Hayana KpynHomacwTabHble BO-
€HHble yYeHUs B HENOCPeACTBEHHOM 6AM30CTM OT CeBEepPHOM rpaHuLbl Mpysuu.
Poccuiickoe MuHuctepctso O60pOHbI 3aABMJIO, YTO YYEHUA C y4acTuem bonee
yem 8000 BoeHHoOCAYKaWMX 1 700 eanMHUL, 60EBOM TEXHWUKM OblIM HanpaseHbl

10 16 anpens 2008 ropa MeHepanbHbiii cekpetapb HATO ony6nvkoBan 3asiBrneHve, Bbipas3uB rmybokyto 06ecnokoeHHOCTb
LaencTBusiMm Poccun, NpeanpuHATEIMU ANt CO30aHusi NPaBOBbLIX CBA3eW C rpy3UHCKUMU pervoHamu Abxasuern u HOxHo
OceTtven. CotosHukmn no HATO Ha cBoeM HegaBHeM cammuTe B ByxapecTte, BHOBb NOATBEPANUIU CBOKO NOAAEPXKKY TEPPUTO-
puanbHoON LieNOCTHOCTU, HE3aBUCUMOCTM U CyBepeHuTeTa pyaun. Poccuiickue Luar nogpbIBaloT 3TOT CyBEPEHUTET. A Ha-
cTosATENbHO Npu3biBato Poccuiickylo degepaLmio OTMEHUTb 3TV MepbI, U MPKU3bIBaLO rPY3VHCKUE BNACTU NPOAOIKaTh NPOsiB-
NATb caepxaHHocTh”, 3aseneHue MenepanbHoro Cekpetapsi HATO no Abxasuu v KOxHoi OceTuu, npecc-penua (2008)056,
16 anpensa 2008, noctynHo no agpecy: http://www.nato.int/docu/pr/2008/p08-056e.html

11 TocymapctBeHHblii [JlenaptamenT CLUA usnan 3aseneHve ansa npeccel 18 anpens 2008, kotopoe rnacut: “Mbl rny6oko o3a-
6oyeHbl Tem, 4To Mopyyernsi Poccuiickoro MpesngeHTa ot 16 anpens paspelualoT pacluMpeHue KOHTaKToB MeXay poc-
CUICKMM MPaBUTENbCTBOM W CenapaTtucTckumu pexmamn B Abxasumn u KxHon Ocetun, 6es cornacus npaBUTENbCTBa
Mpy3uu. [JaHHbIN Wwar HaHoCKT yLepd TeppuTOpMUanbHO LEENOCTHOCTH MPy3un U He COOTBETCTBYET cTaTycy Poccuu, Kak “Ko-
opauHaTopa” MUpHOro npoecca... Mbl npuabiBaem Poccuio NpuaepxvBaThCst CBOMX 3asiBleHWid O nogaepke NpUHLMNOB
CcyBepeHuUTeTa 1 TepPUTOPUanbHON LEENoCTHOCTM Mpy3umn, 1 OTMEHUTL nopyyeHust oT 16 anpens.” 3asBneHne Ans npeccel,
LLon Makkopmak, BawmnrtoH, DC, 18 anpens 2008, 2008/292, noctynHo no agpecy: http://www.state.gov/r/pa/prs/ps/2008/
apr/103732.htm

12 TMpencepatenscTytowmii B EBponeiickom Coto3e Bbickasan “cepbesHyto 03a604eHHOCTb MO MOBOAY HeJaBHUX COBLITUI B
30He Py3MHCKOro KOHMNMKTA, B YaCTHOCTU C NocrefHUM pelueHnem Poccuiickorn ®enepaumm, o6bsiBneHHoro Poccuiickum
MWOom 16 anpens 2008 roga, ycTaHOBUTL oduLmanbHble CBsiau ¢ de-ghakmo Bnactamu KxHoi Ocetun n Abxasun 6e3
cornacus Mpasutensctea Mpy3un.” EC BHOBb 3asiBNSiET 0 CBOEW TBEPAOM NPUBEPXKEHHOCTV CYBEPEHUTETY U TEppUTOpPUanb-
HOW LienocTHocTv [py3un B Npeaenax eé MexayHapogHO-MPU3HAHHBIX rPaHUL, Kak 3TO BHOBb MOATBEPXAEHO B PE30SIOLMUMN
CBb OOH 1808 ot 15 anpens 2008 roga” n noayepkHyrn, 4To “pelueHne Poccuiickoi Pepgepaumm cTaBuT Nog yrposy BHeApe-
Hue aTux npuHumnos.” EC npussan P® “He BbINONHATL cBOEro peluenuns.” 3asenenne no pyauun, npeacenaTensCTByoLLe
cTpaHbl oT umenn EC, Coset EBponerickoro Coto3a, P/08/52, Bptoccenb, 21 anpens 2008, 8532/1/08 REV 1 (Presse 101),
pocTynHo no agpecy: http://europa.eu/rapid/pressReleasesAction.do?reference=PESC/08/52&format=HTML&aged=0&lan
guage=EN&guiLanguage=fr

13 BauHTepecoBaHHble UneHbl MapnameHTckoit Accambnen Coseta EBponbl 17 anpensi 2008 roga npuHanu geknapaumio o6
OZIHOCTOPOHHEM pelueHun Poccuiickon deaepauym y3akoHUTb OTHOLLEHMS € MPY3MHCKMMU pernoHamu Abxasveit n FOxHoi
OceTven, B KOTOPOW OHUM BbIpa3unyu rmy6bokyo 03ab04EHHOCTb B CBSI3W C pelueHnem Poccuiickoin ®efepauumn ycTaHoBUTb
npaBoBble ABYCTOPOHHWE OTHOLLEHUS C MPy3uHCKMMU pernoHamu Abxasueii u FOxHoi OceTveit, U OTMETUIN, YTO 3TO Je-
cTabunuanpyloLiee peLleHre noapbiBaeT MeXAyHapoAHO-NPU3HAHHbIN CyBepeHNTeT Py3un, 1 CHUTAIOT, YTO MOMMUTHKA,
HanpaBrieHHasi Ha MHTerpauuio YacTu pyauHckoii Tepputopumn B Poccuiickylo ®efepaumio, Hapylumna MexayHapogHoe
npaBo U cepbesHo nogopsana ycunus pysnHckoro MpaBuTensCTBa Mo MUPHOMY BoccoeauHeHuto. [leknapaums o6 ogHo-
CTOPOHHEM peLueHun Poccuiickoii depepaumm y3akoHnTb CBA3u ¢ Mpy3uHckuMm pervioHamu Abxasveit u KOxHomn OceTven,
17 anpens 2008 roaga, MucbmenHas Oeknapauusa Ne 408, ok. 11584, noctynHa no agpecy: http://assembly.coe.int/Main.
asp?link=/Documents/WorkingDocs/Doc08/EDOC11584.htm

14 30 anpens 2008 roga, Mpeacenatens OpraHn3aumm no 6eaonacHocTv 1 coTpyaHuyecTsy B EBpone, 3asBun: “lMocnegHue
cobbITUS, BKIoYasi pelleHne Poccuiickoit deaepauum ycTaHOBUTb ouLarnbHble CBS3M C CenapaTucTCKUMKU peroHamm
Ipy3wu ... n HegaBHee HapalMBaHMe BOEHHON MOLLM 3HAYUTENbHO YBEMUYUIO HaMpPsKeHHOCTb B pernoHe” Cm. MPUNO-
YKEHWE 40: Mpecc-penus, [encteytowmii MNMpeacepatens OBCE npusbiBaeT k geackanaumm cutyaumm B Mpysum.

15 5 mioHa 2008 ropa, EBponeiickuii MNMapnameHT NpuHAN pes3osntoLmnio, B KOTOPON OH “HacTOATENbHO NpuabiBaeT Poccuiickyto
deflepaumio BbIBE3TU CBOW AOMOIHUTENbHBLIE BOWCKa 13 ABXa3un”’ U CYUTAET, YTO “HbIHELUHWIA hopMaT Mo NoAAEPKaHUIO
MUpa JormkeH BbiTb NepecMoTpeH, Tak kak Poccuiickvie Boiicka NULIMIMCE CBOEH PONU HEUTpanbHbIX U GecnpucTpacTHbIX
MupoTBOpLIEBR”. B pesontoumm “BeipaxaeTcst rmybokas 03a6o4eHHOCTb B CBA3Y C ackanauuen cutyauum B Abxaaun” u “rny6o-
Koe HeofobpeHme 3asiBreHnst Poccun o TOM, YTO OHa YCTaHOBUT OdULIMaNbHbIE OTHOLLIEHWSI C CenapaTUCTCKUMI OpraHamu
BnacTu... Abxasuun”, Pesontouus EBponeiickoro MapnameHTa ot 5 utoHst 2008 roga no cutyauuu B Mpyauu.
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Ha NOAroTOBKY Onepauum Nno NPUHYKAEHUIO K MUPY B TPY3UHCKUX pernoHax Ab-
xa3nu u tOxxHoi OceTun.

29 uniona 2008 roga, Bnepsble 3a BCe BPEMsA NOC/ae NOocnegHUX KpynHbix boe-
BbIX AENCTBUI, MMetoLWwmMx MecTo B Havane 1990 roga, cenapatUcTcKme 6oeBuKK
HaYyaNn MHTEHCUBHbIV 0BCTpen M3 KpynHOKaNMbepHoW apTUANepuUm 3THUYECKH
CMEeLLAHHbIX AepeBeHb, HAXOAALMXCA NOA FPY3UHCKUM KOHTPOJIEM.

1 aBrycta aBToMo6W/ib, B KOTOPOM HAaXxOAMNOCh LIECTEPO COTPYAHMKOB NOAULLUN
MBZ, Mpy3un, nepeasuraroLLmnincs no obvesgHon gopore dpeasu-XeuTtun, Hepa-
JIeKO OT KOHTPOAMPYEMOro MpaBUTENbCTBOM aHK/IaBa K cesepy oT LixuHBanum
noaopBanca Ha ABYX B3PbIBHbIX YCTPOMCTBAX C AMUCTAaHLMOHHbLIM yrpaB/ieHnemM
(CBY). MNaTepo nonnLEeNCKUX NONYYUAN TANKEble PaHEHMUS.

3 aBrycrta 2008 roga poccuiickne CMU coobwmnmn o KpynHomacltabHon mobu-
nm3auum gobpososbLEeB No BceMy poccuiickomy CeBepHomy KaBKasy, BK/toYas
06A3aTeNbCTBa Ka3aKoB Pa3MeCcTUTb HaeMHble oTpAAbl B [py3uu.

4 aBrycta 2008 roga cenapaTucTbl 06bABUAM 06 3BaKyauuM rpakAaHCKoOro
HaceneHus 13 LIXMHBaNM M C KOHTPOIMPYEeMbIX CenapaTtuctamum AepeBeHb B
pervoHe.

6 aBrycta 2008 roaa TenesngeHune LixnHeanm coobwmno, 4yto okono 150 gobpo-
BosbLeB ¢ CeBepHoro KaBKkasa npubbinm B LIXMHBaAM npucoeauHUTLCA K cena-
PATUCTCKMM OTpALaAM.

PerynapHbiit 06CcTpen M3 KpynHoKanmbepHol apTuaiepmumn npogonkaercsa ¢ 29
ntona no 7 asrycta 2008 roga, a BO BTOPOM NosoBMHe AHA 6 aBrycta 2008 roga
CenapaTUCTbl OTKPbLIIM MUHOMETHbI OFrOHb U3 AepeBeHb MpaHesu, Younatn u Xe-
TarypoBo MO 3THUYECKM CMELLAHbIM U KOHTPOJIMPYEMbIM FPY3MHCKON CTOPOHOM
cenam dpeasu, Mpucu, AsHesun, [lsaHn n Hynn B npeansepun sTopxeHua Poc-
cuu B [py3uto.

5. DTHMYecKasa YncTKa rpysviH B pesynbrate Poccuinckoro
BTOpPXeHUA N oKKynauun 8 asrycrta 2008 roga

C Hayana POCCUIMCKOro BTOPXKEHUS W OKKynauuu [pysun, mexayHapogHoe co-
obuecTBO CTano ceuaeTenem becnpeueseHTHOM 3THUYECKOM YNCTKU TPY3UH B
cenax tOxHon OceTuu, B coceaHUx cenax lopuiickoro n KapenbcKkoro panoHos, a
Take B Kogopckom yuiense u BepxHelt Abxasuu.

AreHTCTBO rpaxkgaHckoro peectpa MuHuctepcrea HOctuunm Mpysmm oo 3 ceHTA-
6ps 3apermucTpmpoBano 125 810 BHYTPEHHE NepemeLLEeHHbIX /UL, BbIHYXAEHHbIX
NMOKWHYTb CBOW AOMA U3-3a POCCUMIMCKUX aTaK U B3PbIBOB, 32 KOTOPbIMU Moc/e-
[0BaIN MACCOBbIE rPabexku, yMbILIEHHOE YHUYTOXKEHWE UMYLLLECTBA FParkAaH-
CKUX UL, NpecnefoBaHUe rpaxKgaHCKOro sSTHUYECKOro rpy3nHCKOro HaceneHusa



B FOykHOW OceTum 1 NpuneraoLLmMx pernoHax 1 8 BepxHen Abxasnm®e. Yucno Bbli-
HYXXAEHHbIX NepecesieHUEB PACTET M3-3a NPOAO/IKAIOLLMXCA NPec/ef0BaHUI 3T-
HWUYECKUX TPY3UH Ha KOHTpoaupyemol Poccueld Tepputopun. B gononHeHue K
npnbansntensHo 300 000 YenoBeEK BbIHYKAEHHbIX NepeceneHuUeB B pesynbrarte
KoH®AMKTa 1990-x rofoB, 06LLee KOIMYECTBO STHUYECKMX MPY3UH, M3THAHHbIX U3
CBOWX AOMOB, CcOCTaBAAeT okoso 10 npoueHTOB OT 0bLLero HaceneHus Mpysum,
okosio 42000 yenosek B lanbckom palioHe (Abxasus, [Py3us) U HECKONIbKO Tbl-
CAY rpy3MH B AXaNropu HaXo4ATCA Nod, HeNnoCcpeacTBEHHOM Yrpo30i STHUYECKOMN
ynctkn. o asrycta 2008 roga ueHTpasbHOE NPaBUTENbCTBO [Py3nMm KOHTpOAU-
poBano 21 ceno, 3aceneHHoe rpysnMHamu, 30He KOH(IMKTA TaK Ha3blBaeMoW
«HOkHOM Ocetum». Mo AaHHbIM [enapTameHTa CTaTUCTUKKM, npegnosaraemas
YMCNEeHHOCTb HaceneHua B Turea (PpoHckan gonnHa), KypT (ywenove Auan fin-
axsu) 1 Ipeasu (ywenbe Matapa /inaxeun) no coctosaHuto Ha 1 aHBaps 2008 roga
coctasnana 14 500 yenoseK. AreHTcTBOM IpaxkaaHcKoro Peectpa no coctoaHuto
Ha 3 ceHTABpPA 6bl10 3aperncTpupoBaHo 13 260 BbIHYKAEHHbIX Nepece/ieHuUeB
M3 3TUX HACeNeHHbIX MYHKTOB, @ 3TO O3HA4aeT, YTo abcontoTHOoe BONLLIMHCTBO
rPY3WH OblIM U3THaHbI U3 CBOMX AOMOB. [0 AaHHbIM [lenapTameHTa CTaTUCTUKHK
Ha 1 aHBapa 2008 roaa B cene Axkapa HacumTbiBanocb 1900 Kkutenei. Ha 3 ceH-
TA6pA AreHTcTBOM [parkaaHcKkoro Peectpa 6b110 3apernctpuposaHo 1 218 Bbi-
HY)KOEHHbIX NepeceneHLeB U3 4aHHOIo HaCe/IeHHOro NyHKTa.

MoNUTMKA 3THUYECKOM YWUCTKM, CMNAAaHMPOBAHHAA POCCUMCKMMU BOEHHbIMM,
AeNCTBYLWMMU B COTPYAHNYECTBE C CENAPATUCTCKMMM BOEBUKaMMU, B HAcTosLLEe
BpPEMSA YrpoXKaeT AecATKaM TbiCAY STHUYECKUX rPy3uH B ManbCcKoM paioHe Abxa-
3uK, cenam B6M3M Axanropckoro u fopckoro paioHos. fopu 1 Axanropu. ITu
TEPPUTOPUM B HACTOALLEE BPEMA HAaXOAATCA NOA POCCUACKUM KOHTpONeM. Takas
NONUTUKA, B COYETaHUK C MpU3HaHMeM 26 aBrycta Poccuinckon depepaumen ce-
NapaTUCTCKUX PEXUMOB, Ha A @aHHbIA MOMEHT eN1at0T HEBO3MOXKHbIM ANA 3THU-
YEeCKUX FPy3MH, OCYLLLECTB/IEHUA CBOErO NpaBa Ha BO3BpalleHMe B CBOM AOMa.

5.1. Camayva6no (lOxHaa OceTus)

Poccuiickas apmua M OCETMHCKas cenapaTUCTCKaa MUAMLMA NpeaHaMepeHHOo
BbI6Paiv B KAYECTBE MULLIEHU FPAXKLAHCKOE HaceneHue rpy3anHCKMX Cen B ylue-
nbax Anam Nnaxeum, Natapa J/inaxsm n @poHckoro ywenba B KOxxHoi Ocetnn. Op-
raHusauum Human Rights Watch, Amnesty International u oueBmaybl coobuiatoTt
O MaCCOBOM YHWUUYTOXKEHUM FPY3UHCKMX cen B HOKHOM OceTun n bamsnexawmx
parioHax. [MoNUTUKA YHUUTOXKEHMA U pa3rpabieHma MMyLLECTBA rPaXKAaHCKMX LY,
npespaTtuaa 6biBLIME STHUYECKME TPY3MHCKME PalioHbl B ropoda-npuspaxkmn?’,

16 Cwm. http://hrw.org/english/docs/2008/08/13/georgi19607.htm;
17 Cwm. cbotorpacpumn, Opranusauua Human Rights Watch. http://www.hrw.org/photos/2008/georgia_galleries/
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doTorpadum co cnyTHMKa, npesoctaneHHble KOHOCAT HarnagHo AEMOHCTPU-
pytoT macluTabel ywepba, HAHECEHHOTO HECKOIbKUM FPY3UHCKUM JepeBHAM BO-
Kpyr LixuHsann'é,

06 YHUUTOXKEHUM TPY3UHCKUX MYXKUYMH U KEHLLMH COOBLWANN MeXayHapoaHble
OpraHusaumm, MexKayHapoaHble CpeacTBa MaccoBOM MHOOPMALMKM, a TaKkKe
CBUAETENU, B TOM YMC/E U CNACLUMECca U3 NPeCI0BYTbIX larepelt 3a/10}KHUKOB B
LxuHBanu. Takyke nocTynanu coobuieHna ob nsHacunoBaHUAX (22-n1eTHUi 3T-
HWUYECKUIN TPY3MH CBUAETENIbCTBOBA 06 M3HACUIOBAHUM YETbIPbMA BOEHHbIMM
OLHOW }KEHLLMHbI BO BPEMS COAEPMKAHUA MOL CTPAXKeN B narepe 3a/10KHUKOB B
LIXHBaANK); NOXUAbIE KUTENWN AepeBEHb, KOTopble GU3MYECKU Bblan He B Co-
CTOAHWM cnacTUCb BercTtBom, NpPU STHUYECKOM YUCTKe B BONbLIOM Ko/iMyecTse
OblNIM 3axBayeHbl B KAYeCTBe 3a/I0KHMKOB, a Mo3aHee nepefaHbl B 0OMeH Ha
BOEHHOMNEHHbIX. [loma, NpuHagnexKawme sTHUYECKMM Fpy3mHam, Bblan pas-
rpabiieHbl U COXMKEHbI, cieays NOJSIUTUKE ITHUYECKOW YUCTKU FPy3uH, KoTopas
6blN1a «ropAo» NPU3HaHa cenapaTUcTckUmM nmaepom KxkHon OceTum Sayapaom
KoKOMTbI, 3aABUBLUMM, YTO LLe/IbH0 STHUYECKOWM YMCTKM BbICTYMAET O4MCTKa Mpy-
3MHCKMe aHKNaBoB B KOxkHoM OceTunn, Takmum 06pa3om, 4Tobbl He MO3BOIUTL FPY-
3MHaM BEPHYTbCA B CBOM foMa.™

Mo HabnogeHuam ,Human Rights Watch” poccuitckoe npaBuTenbCTBO NOMbITa-
JIoCb NpefHaMepeHHO NPeyBeanYnTb YUCA0 ANL, NOTUBLLMX B Xo4e KOHOANKTA
B HOxkHOM OceTumn, a TaKKe CnocobCTBOBa/IO HAMAAEHMAM Ha FPy3MHCKUE cena
B HOxkHoI OceTnn®. MNpeacenatens BepxoBHoro coseta HOxHoM Ocetuu 3. lac-
cues 3aaBuA: ,,[py3nHbl cloga 60o/blle He BEPHYTLCA - Mbl COXKI/IN BCE UX flOMa B
aHKnaBax”.

5.2. DTHMYeCKasa YNCTKa rpy3uH BHe 30Hbl KOHPNNKTA
Camaua6no (lOxHaa OceTuA)

Mocne YHUUTOKEHNA POCCUNCKUMM U OCETUHCKMMU BOMCKAMM FPY3UHCKUX Cen B
30He KOHOIMKTA, U3THAHUA U YOUICTBA STHUYECKUX TPY3UH, 3TU XKEeCTOKMe Aen-
CTBMA BbIIM PacnpoCTPaHeHbl UMK Ha BiM3NexKallme rpy3MHCKue cena fopckoro
1 KapenbcKoro palioHOB; 3TV paliOHbl, KOTOPbIE HAXOAUANUCH BHE 30Hbl KOHAUK-
Ta, HA AaHHbIA MOMEHT pacLeHunBatoTca Poccuelt Kak, Tak HasbiBaemble ,,30Hbl
6e3onacHoct / bydepHble 30HbI”.

16 aBrycrta oTpAaabl POCCUMIACKOM apMUM BOLLAM B AXaNTOPCKUIA palioH, KOTOPbIV B
COBETCKMe BpeMeHa Bxogua B cocTas ,,FOro-OceTUMHCKOM aBTOHOMHOM obnactu”,
a TPY3UHbI U OCETUHbI MUPHO B HEM MPOXKMBANN. POCCUMCKME OKKYMaLMOHHbIE
CU/bl YIPOXKaAM MECTHOMY HaCe/IEHMIO BbICbI/IKOM, €C/IM OHU HE MPUMYT POCCUIA-

18  Cwm. http://unosat.web.cern.ch/unosat/

19  WHTepBblo cenapatucTckoro nuaepa KxHon Ocetnn Sayapaa KokoTbl poccuiickomy naaanuio “Kommepcant” ot 15.08.08;
Ne 144, http://www.kommersant.ru/doc.aspx?fromsearch=ef093ba1-b275-41da-8576-5d73596075da&docsid=1011783 wn
VHTEPBbIO CrnKepa cenapaTuctckoro napnameHta KxHon Ocetun 3Haypa lMawmesa rasete “Komcomonbckas npasga” ot
22.08.08. http://kp.ru/daily/24150/366813 ;

20 Cw. http://www.guardian.co.uk/world/2008/aug/14/georgia.russiat;



CKOEe MOAAaHCTBO M He OTKaKyTbCA OT rpaskaaHcTea Mpy3uu. B pesynbraTe aTHU-
YecKue rpy3nHbl MOKMHYAM AXanropckuin paioH; MHOTUE U3 HUX ceivac B fopw,
B Nlarepax 4/ BbIHYXKAEHHbIX nepeceneHues. MpUTecHeHMe Y AUCKPUMUHALMSA
MO OTHOLUEHMIO K HEMHOTMM OCTaBLUMMCA STHUYECKUM Fpy3nHaM B AXa/JIrOPCKOM
paiioHe NpofoMKakTCA 40 CUX NOp.

5.3. A6xasua un Kogopckoe yuenbe

Okono 42 000 sTHUYECKMX rpy3nH B ManibCKOM paioHe Abxasuu, noasepratoTca
npecnefoBaHUAM M yrpo3e BbICbINKW. OHWU B TEUEHWE MHOTUX 1eT BbINN NLEHDI
npaga Ha nonyyeHune o6pa3oBaHMA Ha POAHOM A3blKe. MHbOpMauus, nocTynato-
LLaA oT KuTenen fann, KOTOPbIA Ha AaHHbIA MOMEHT M30/IMPOBAH OT OCTa/IbHOM
yactu [py3nun, B CBA3M C 3aKPbITUEM aAMUHUCTPATUBHOM rpaHuLLbl HA IHIrypckum
MOCTY, NO3BONAET NPeANO/0XKNTb, YTO OHM MNOABEPratoTCA NPecneA0BaHNAM, Ha-
naZleHUAM 1 yrpo3am O BbICESIEHUM, eCI1 He NPU3HAKOT POCCUMCKKUE NnacrnopTa.

Mo paHHbIM [lenapTameHTa CTaTUCTMKM Ha 1 aHBapa 2008 roaa, B cene Axapa
HacuuTbiBanocb 1900 kutenen. Ha 3 ceHTAGpA AreHTcTBOM paxkaaHcKoro Pee-
CTpa 6bls10 3aperncTpnpoBaHo 1 218 BbIHYKAEHHbIX NepeceneHues U3 4aHHOIo
Hace/sleHHOro NyHKTa.

6. HapyweHunsa npas yenoBeka no [loknagam
MexayHapoaHbix OpraHunsayui

MHorouncaeHHble MexayHapoaHble opraHusaumnmn u HMO nocTosHHO coobuuatoT
O TEKYLLMX CEPbE3HbIX HapyLIeHWAX NpaB YenoBekKa. [Ba oT4eTa opraHu3aumm
,Human Rights Watch” roBopAaT o cuctemaTnyeckmx KpynHomMmacluTabHbIX Hana-
OEHUAX Ha TPakAaHCKoe HaceNeHue rpy3MHCKOM HaUuMOHaNbHOCTM, @ UMEHHO,
4TO €€ nccnesoBaTeNv CTanu:

«cgudemenamu cmpawHol KapmuHel paspyuwieHull 8 yemolpex cesnax, Komopsie
paHbWe bbiau HaceneHsl UCKAYUMENbHO 3MHUYecKUMU epy3uHamu. o cao-
80M HEMHO2UX OCMABWUXCA MECMHbIX Humersel, 2oocemuHcKkue 6oesuKu Ha
ecem ceoem rnymu 2pabusau u xeau epy3uHcKue cend ... «*

Bo BTOpOM OTUeTe 0 posn Poccum B OTHOLIEHMM 3TUX “yrKaCHbIX 3penuy’ roo-
puTCs, 4TO, HECMOTPA Ha To, YTo “"Poccua obAasaHa obecneunBaTh 6€30NacCHOCTb
n 6naronosyymne rpa*kaAaHCKoOro HacesieHMA B pamoHax, Haxoaawmxca 0e-ghakmo
nog, eé KOHTPONEM ... TPAXKAAHCKME IMLA, COBEPLUEHHO He 3aLuLeHbl”?,

BepxoBHbIn Komuccap OOH no aenam 6exeHues Bbipa3un 0b6eCcrnoKOeHHOCTb
,,10 NOBOAY COOBLLEHNI O HOBbIX BbIHYKAEHHbIX NEPeMELLEHUAX UL, U3-3a Ma-
poaepcTBa 60EBUKOB K CEBEPY OT rPy3MHCKOro ropoga fopu, B6an3m rpaHuLbl ¢

21 Opranusauua Human Rights Watch, ‘TpyauHckue cena B FOxHoi Ocetum rpabsaT u xryT’, 13 asrycra 2008.
22 Opranusaumst Human Rights Watch, ‘EC: 3awuta rpaxaaHckoro Hacenexus B Fopuiickom paiioHe, besonacHocTb rpaxaan-
CKOTO HaceneHVst JOMKHbI 3aHMMaTh LieHTpanbHoe mecto Ha Cammute anckyccum no Poceuw’, 28 asrycta 2008
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cenapartumctckon KOxHol Ocetnein”. Mo aaHHbim YBKBE OOH 3Ta rpynna HOBbIX
nepemeLLeHHbIX UL, COCTOUT U3:

,MoMCUAbIX A100ell, Komopble 0CMasnuUcs 8 cBOUX OOMAX 80 8PEMSA KOHPAUKMA, a
menepb 6biaU 8bIHYHOEHbI BEXAMb OM 800PYHEHHbIX 2PYNNUPOBOK. HedasHO
nepemeuwieHHble AUUa 2080PAM 0 MOM, YMO HEKOMOPbIE U3 HUX 1008epaasuch
u3bueHUsaM, npecnedos8aHuUsM U 2pabexam, Ymo mpu Yesn08eKa bbiau youmel.
Mapodepbl no umerouumcs coobujeHuam delicmayrom 8 mak Hasvieaemoli by-
hepHol 30He, co30aHHOU 800716 AUHUU 2paHUYbI € FOXHOU Ocemueli”?.

BbicTynana B KauecTBe gencreytoltero npeacenatens ObCE, Munuctp MHocTpan-
HbIX Jen PuHaaHann AnekcaHap CTy66 3asaBuMA, YTO OH IMYHO Bbl CBUAETENEM
TOro, KaK B palioHe lopu , poccuinckme BocKka ocoboro HasHauyeHus npusesnu
[Ba rPy30BMKa C NOXUAbIMKU NtogbMmun U3 KOxHOM OceTnn, Kotopble Bblin oTo-
pBaHbl OT cBoero Aoma”%. Ero BbiBog, 6b1/1 04HO3HAYHbIM: OHU ,ABHO MbITAOTCA
ouncTuTb FOXKHYto OceTuto oT rpy3mH”?e,

MHoOrouncneHHble 3aABNEHUA OYEBUALEB, TaKKe rOBOPAT 06 3THMYECKOM Ha-
CUANK, HaNpPaBJIEHHOM B OCHOBHOM Ha WUCKOpPEHEeHWe MPUCYTCTBUA HaceneHus
STHMYECKOTrO TPY3UHCKOr0 MPOUCXOXKAEHUA HA OKKYMUPOBAHHbIX TEPPUTOPUSAX.
Ncxopa v3 yTBepKAeHUN, NpefocTaBieHHbIX O4eBMALLAMU U3 Pa3HbIX MECT, B
npeaenax OKKynuMpoBaHHbIX TEPPUTOPUIA, aNbTepPHaTMBbI, Npeasiaraemble 3THU-
YECKWUM rpy3nHam, YETKME M OYEHb NPOCTbIE: UM NOTUBHYTb, MM MOKUHYTL CBOU
Aoma. Kpome Toro, OHM, yKa3blBakOT Ha CUCTEMATUYECKMNIA XapaKTep rpabexei u
NMoAKOroB AOMOB, KOTOpble NtoAM Oblv BbIHYXKAEHBI NOKUHYTb. CNyTHUKOBbIE
N300parkeHUs, NPUNOKEHHbIE K JaHHON paboTe, TaKKe CBUAETE/IbCTBYHOT O Mac-
COBOM YHWUUTOXKEHUU FPY3UHCKUX cen. MoNNTUKa STHUYECKOM YNCTKU TaKKe Oblna
noaTBeprKAeHa Tak HasbiBaeMbiM , MpesngeHTom” de-gpakmo Bnactn B KOXKHOM
Ocetun dayapaom KokolTbl, KOTOpbIA B CBOEM MHTepPBbIO OT 15 aBrycta 2008
rofla poccumckomy usaaHuto ,KommepcaHts” Ha BONpoc ,MPy3MHCKUX MUPHBIX
Xutenen Tyga obpaTtHo NycTAT?” gan cnegyowmii oTeeT: ,,Mbl HE HamepeHb!
Tyaa 6onblie Koro-To 3anyckatb”.?’

MpeactaBuUTeNn amepuUKaHCKOM opraHmMsaumm XbtomaH PainTc BoTy 1 poccuiickom
rpynnbl ,Memopuan” coobwmnmn, 4to ,,HU MecmHble opeaHsl eaacmu HOxHoUl
Ocemuu, HU pocculicKkaa apMus, He obecnequnu 2par0aHam G0MHHO20 YyPOBHSA
6e3onacHocmu Ha cenapamucmckoli meppumopuu o 3asepuweHuto pocculicko-
2py3uHckoli oliHbl”*®

23 UNHCR, ‘Ooknagpl 0 co3AaHUN HOBbIX 6e33aKOHHbIX HACUITBbCTBEHHBIX NepemelleHnsix B Ipysun’, 26 aBrycta 2008

24 UNHCR, ‘Ooknagpl 0 co34aHNN HOBbIX 6e33aKOHHbIX HAaCUIbCTBEHHBIX NepemeLleHnsix B Mpyaun’, 26 aBrycta 2008.

25 Hooctu Bu-6u-cu, ‘tOxHaa Ocetus onycrena oT rpyauH’, 25 aerycta 2008.

26 Hooctu Bu-6u-cu, ‘tOxHaa OceTus onycrena oT rpyauH’, 25 aerycta 2008.

27  ArentctBo HoBocten Pecny6nuku KOxHaa OceTusi, npecc-koHdepeHuus B MexayHapogHoMm npecc-LeHTpe LixuHeanu, 26
asrycta 2008 roga.

28 Cwm. PEMTEPC, “MaponepcTso, cTpaluHble noxaps! B KxHoit OceTuu: npasa rpynn, 11 ceHTsbps 2008 ropa



7. Poccuncknin KOHTponb Hag pakTuyecKumm
cenapaTuCTCKUMM BAacTaAMuN

HecmoTpa Ha ToT daKT, YTo KOHTPOAb Poccum Hapg, dakTMyeckMmn cenapaTmcT-
CKMMW BNACTAMM ABYX TPY3UHCKUX PErMoHoB Hosnblue He BbIMAAMUT, KaK Bbi3bl-
BatOLL M COMHEHWE, B CBA3U C NOCNEAHUMM COBBITUAMMU, BCE KE CTOUT OTMETUTD,
4yTo Oe-(haKmo KANkoueBble NPABUTENbCTBEHHbIE YMHOBHWMKN AAHHbIX OPraHoB
BNnactTn nnbo aencteytowme, 1M60 ObiBLUME POCCUIACKME BOEHHbIE UM oduLe-
pbl pa3BefKn, KOTOpble HAXOAATCA Ha cny»be Poccuiickon Pepepaumm n octa-
OTCA NoA, eé HenocpeACcTBEHHbIM KOHTpoieM. [1eCTBUTENBbHO, MHOTUE U3 HUX
04HOBPEMEHHO HaXoAATCA HAa BOEHHOM 1 pa3BeAbiBaTe/IbHOM cyKbe, ynpasnan
BOEHM3MPOBaHHbIMU GOPMNPOBAHUAMM, KOTOpble BepxoBHbI Komuccap Opra-
Hu3aumm O6beamHeHHbIX Haumii no aenam 6exeHueB Ha3biBaeT KMapoaepcTBy-
owmnmn 6oesnkamm”.?

YTBEpKAEHUA NOCTPaAaBLIMX NPeoCTaBASAOT Aa/ibHellne A0Ka3aTeIbCTBa He-
NnocpeACcTBEHHOIO OCYLLECTB/IEHUA MOAUTUKM ITHUYECKOM YMCTKM CO CTOPOHDI
POCCUMNCKUX BOMCK. AHa JaTawBuau, 73-N1eTHAS }KUTeNbHULA cena TamapalleHu,
NOATBEPXKAAET, UTO «POCCUINCKME CoNaaTbl BEPHY/IUCb B CE/10 BMECTE C Ka3aka-
MU, YeyeHuamu u apyrumm banamtamm c CesepHoro KaBkasa” u ,Hadyanu rpa-
6MTb M NOAKMUIaTb FPY3MHCKME AOMA B MaccoBom MaclTtabe”. OHa pacckasana
npo ,,poccuiickoro congarta’:

,»OH KpUu4asa 2pOMKUM 20/10COM HA MEHs, HO A He Mo2sd MOHAMb, YMO OH 2080-
puMm, MAK KaK He 3Hal PYccKozo A3biKa. [1o3xe ocemuH 0bbACHUA MHe HA 2py-
3UHCKOM, YmO pyccKuli condam rnpukasan mHe 8uilimu u3 00Ma, MOCKObKY OHU
cobupanucs cxeyb e2o0 0omsaa. A cnpocuna ux, no4emy oHU 0eaarm 3mo, mak
KaK Mbl Bblau podcmeeHHUKamu. A 06bACHUAD, YmO A HAMOA08UHY OCEMUHKA,
Ymo moa mame bbina ocemuHKol. Hecmomps Ha Mou 06bsCHeHUs, OHU CKa3a-
AU, Yymo A bbina epy3uHKol, u MHe Hem mecma ¢ Humu. OHU 2080punu, Ymo
2py3uHsl bosbuie HUKo20a He bydym xumeo Ha amol 3emse”,

[anbHenwas ccblIKa Ha e€é CBUAETENbCTBA: ,,PYCCKMIM CONAAT CUNOM 3acTaBun
MeHA BbITU M3 OMA”, MOC/Ie Yero, OHA PaCcCKasblBaET, YTO OCETUHCKUI conaat
,0poCKN NpeaMeT, NOXOXKMM Ha BOMBY Ha NepBbI 3TaXK MOEro 4oMa, 4OM OXBa-
T™MA0 nnama”. ECTb OrpoMHOe KONMYECTBO 3aAB/IEHUIN OT APYrUX OYEBUALEB, CO-
JeprKallme NoKasaHMaA CXOXKEero Xxapakrepa.

8. YHNuUTOXXeHne, Npon3BoJIbHOE 3aep)KaHne N XKecToKoe
o6palyeHmne C rPY3NHCKNM rpa)KAaHCKNM HacefieHneMm
MOCKONbKY POCCUIACKME BOMCKA Havanu 3aHMMaTb Tepputopuio KOxkHOM OceTmm

8-9 aBryCcTta, OFOOCETUHCKUME CU/Ibl CNeaoBa/it 3a HUMU B 3THNYECKNe rpysmHCKue
cena. MHorue 13 octasLunxcs, yTOObI 3aWNUTUTb CBOU A0OMaA U UMYLLLECTBO, XXUTe-

29 YBKB OOH, ‘[oknaapl 0 co3aaaHnu HOBbIX 6e33aKOHHBIX HAaCUbCTBEHHbIX NepemeLleHnsix B Mpyauu, 26 aerycta 2008;
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newn, 6ONbLIMHCTBO M3 KOTOPbIX MOXKWU/IbIE t0AM, BblNN 3a4epKaHbl POCCUNCKUMM
M OCETUHCKMMM BOMCKamM. MnagLume YneHbl ceMbm 6exanu B nepsble AHU boe-
BbIX AeNCTBUI. B nocneaytolme AHWU, OCETUHCKUE BOMCKA, TaKKe 3a4epKuBanm
Nofen, NbITaBMXCA 6exaTb OT rpabeXkelt U OrHEBOM YMCTKM OCETUHCKUX BOMCK
B pavioHe lopu. OpraHunsaums Human Rights Watch Tak»ke 3adukcuposana, Kak
OCETUHCKME BOWCKA rpabuam v Krm goma B rpy3nHcKkmx cenax.®® Het HM ogHo-
ro l0Ka3aTenbCTBa TOrO, YTO PaXKAaHCKMeE N1LA, 3aZieprKaHHble POCCUACKUMMU
M OCETUHCKMMM BOMCKaMK, NpeactaBnanmn coboir Kakyo-nmbo yrposy b6esonac-
HOCTK, KOTopasa morna bbl onpaBaaTth UX 3afepykaHue. Bo Bpems 3agepiKaHua
0KoN0 10 My)KUMH, KOTOPbIX 3abpaan M3 MalIMH NPW NOMbITKE BbleXaTb U3 cen
paiioHa lopu, oAnMH YenoBeK ObiN KasHEH OCETUHCKMMM BOMCKamu. Mpynny 3a-
KNOYEHHbIX 3aCTaBUAN ieYb INLOM BHU3 B 33a4HEN 4acTU MMKpoasTobyca, mx
6MNM HOTaMM U NPUKNALAMM, U NMPUKA3aAU, HE NOAHMMATb rO/I0Bbl, HECMOTPSA
Ha n3buenHuna. OaMH 13 3aaeprkaHHbIX coobwmnn Human Rights Watch, yuto mono-
[0V YEeNOBEK, Nexallnii PAAOM C HUM, KOTOPOMY 6bI10 NpubAM3nTENbHO 25 nerT,
NOAHAN roN0BY HECKOJIbKO Pa3 U, B KOHLE KOHL,0B, OCETUHCKME NOXUTUTENM Bbl-
CTPenuan emy B ronoBy Tpu pasa. OHM BbIBPOCKAM €ro TeNo M3 MUKpoaBTobyca
W Havyanu yrpoxatb APYrMM 3aKAOYEHHbIM, ,,Mbl y6bem Bac BCEX B KOHEYHOM
uTore”. 3Tn ntoaM BNOCAEACTBUN BbIN AOCTaB/IEHbI B 34aHNE oceTUHCKoro MB/,
B LUxuHBanu.

Mo meHbLue mepe, 160 rpy3sMHCKUX MUPHbBIX }XUTENEW, BKNOYAA CTAPUKOB U MNo-
paaka 40 KeHLWWH, coaepXanncb BMecTe B nojsase 34aHUA IOroOCETUHCKOro
MwuHucTepctBa BHyTpeHHUX [en B LixMHBanu. 3agepKaHHble OMUCbIBAOT Yy¥Ka-
caloLime yClI0BUA CBOETO CoAepKaHuaA nog ctpaxei. OHM 3aABUIN, YTO B NJIOXO
nposeTpMBaeMom noggasne 6bin10 0b6opysoBaHO NATb Kamep, npegHa3HayeH-
HbIX 417 KPAaTKOCPOUYHOTO COAEPMKAHMA, B KOTOPbIX ObIIO OYEHb TEMHO U XKapKO.
OHM BbICTPO OKa3annCb NepenosIHEHHbIMU, U 3aepPKaHHble OblIN BbIHYKAEHbI
cnaTb B KOPUA0PE UAN B MAJIEHbKOM, OTOPOXKEHHOM, OTKPbITOM ABOpPE A/A NPOo-
ryNIOK, KOTOPbIM COEAMHANCA C NOABANOM. bblo TONbKO HECKONbKO MecT, 6onb-
LUMHCTBO 33epXKaHHbIX CNaan CMAaa UAK fexa Ha nonay. Ha Bcex 3agepiaHHbIX
6bln OAMH TyaneT, Yacto He Bbl10 BOAbl. 3agepKaHHble rOBOPAT, YTO BOAY Aa-
BaNM FPA3HYIO, @ NUTAHMA [aBaan HeAOCTAaTOYHO. B nepBble AHM copeprKaHuA
nof, CTpaxer oxpaHHUKM Bpocanu um yetbipe-nATb Bynok xneba B Kamepsbl, €O
cnosamu: ,EwbTe, cBUHbM!” 3agepKaHHble 3aABMAK, YTO Nocne BU3MTA Mpea-
cTaButenein MexayHapogHoro Komuteta KpacHoro Kpecta (MKKK), B cepeaun-
He aBrycTa, OHW Havyanu noayyaTb HemHoro 6onblie n 6onee nydyliee NUTaHue,
B TOM YnCNe FrpeyHeByo Kally, 6onbluyto nopumio xneba n yait. bonblwMHCTBO
3a4epKaHHbIX 1L, COOBLLMAN O 3HAUYUTEeNbHOM NoTepe B Bece. MaTepuanbHble
ycnosua B LixuHBanu B nepuos, sTux 3agepkaHuil 6ban KpaiHe CNOXKHbIMU: B
ropoge He 6bI10 3NEKTPUYECTBA, OYEHb Maso MULLKU, U O4eHb Masio Boabl. He-
CKOJIbKO YeNOBEeK COOBLLMAN O TOM, YTO UX U3OUAN B MOMEHT 3aZieprKaHusA, BO
BpemMA nepeBO3KM, U Nocae Ux NPUbbITUA B CNeACTBEHHbIN n3onaTop. Heckonb-

30 http://hrw.org/english/docs/2008/08/28/georgi19712.htm ;



KO Yenosek 6bln BbIHYKAEHbI paboTaTtb, paboTa BKAOYana B cebsa cbop pasna-
raloLmxca Ten Ha yanuax LIxnHeanu, pbiTbe MOrMA 1 3aXOPOHEHME TEN, a TaKKe
OYMCTKY YAUL, OT CTPOUTENIBHOTO MYCOPa, HAaKOMMBLLEroCA B pe3ynbTaTe 60eBbixX
aenctenin. OHM He NoNyYanu HUKaAKOro Bo3HarpaxkaeHus 3a aty paboty. Cornac-
HO HOPMaM MeXKAYHapOoAHOro ryMaHUTAapHOrO NPaBa, rpaxKAaHCKMe nLa MoryT
npusnekatbea K pabotam, ecnum ato HeobxogMmo, Hanpumep, Ana obecneyeHma
bYHKLMOHMPOBAHUA KOMMYHA/IbHbIX CUCTEM UAWN ANA YA0BAETBOPEHUA TYMAHU-
TapHbIX NOTpPebHOCTEN, HO OHM AONXKHbI COOTBETCTBYOWMM 06pa3om nosnyyaTb
BO3HarpaxJeHue 3a cBoto paboTy. HeonsauyeBblemMblit UM OCKOPOUTENbHbIN
NPUHYAUTENbHBIA TPYA, UM paboTbl, KOTOpble CBOAATCA K Y4acTUIO B BOEHHbIX
onepaumax, CTporo 3anpelueHsbl. lpynna ns 61 3ak104eHHOro, B TOM Yncie 6o/b-
LUIMHCTBO MOXW/BIX IOAEN U BCE KeHLWMUHbI, 6bi1n ocBobOXAEeHbI 21 aBrycTa, u
6bi11 0dMLMaNbHO 0OMEHAHBI HAa BOCbMEPbIX 3aA€ePKaHHbIX, KOTOPbIX FPY3UH-
CKMEe BOEHHble Ha3blBalOT OCETUHCKMMM BoeBMKamu. OcTanbHbIXx ocBoboamam
B nocneayolime AHW, B TOM Ymcae 6onblyto rpynny u3 81 yenoseka 27 aBry-
CTa, KoTopble, No cnosam MuHuctepcTBa O60poHbI Mpy3uu, Gbian obMeHeHbl Ha
yeTblpex YenoBeK, 3aZeP’KaHHbIX BO BpeMsa D0eBbIX AeNCTBUMN, U CUUTABLLIMUXCA
OnosYeHLamMK, a TaKKe Ha AeBATEPbIX OCETUH, paHee OCYXKAEHHbIX 3a NpecTy-
naeHuaA 1 oTbbIBatOLMX HAaKa3aHMe B FPY3NHCKUX TIopbMax.3

Bo Bpemsa aBrycToBCKOWM BOWHbI IOFOOCETUHCKME OMONYEHLbl pa3rpabuam u co-
I BONBbLIMHCTBO STHUYECKMX FPY3UHCKUX cen B FOXKHOM OceTun, apPpeKkTMBHO
npenATcTByA Bo3BpaleHuto 20000 KuTenem, nepemMeLleHHbIX B pe3ynbTaTe KOH-
bnukTa.

EC pasBepHyn muccuio B pamkax EBponeiickolt noanTnku 6esonacHocTn n o6o-
poHHOM nonnutuKkK, a OBCE HanpaBuaa BoeHHbIX Habatogatenei Ha 6eccnopHo
rPY3UHCKME TEPPUTOPUM, NPUAEratoLLMe K rpaHmLe ¢ KOxHoi OceTnen. OgHako,
obenm rpynnam Habnogatenei 6b110 0TKasaHo B goctyne B KOxHyto OceTtuio.
23 pekabpa Poccma oTKazanack 0406pUTb BOAMKETHYIO MOALEPHKKY NPUCYTCTBUA
OBCE B py3uu, Tpebys otaenbHblie mmuccum OBCE B oTaenumslumxcs palioHax Mpy-
31Kn. Ha momeHT NoAaroToBkM HacTosAwero aoknaga OBCE HaxoauTca B npouec-
Ce 3aKpbITMA CBOEro npeacraBuTenbcTsa B [py3uun, B TOM Yncne AeATebHOCTU
No MOHUTOPUHTY 6ECCNOPHO FPY3UHCKUX TEPPUTOPUIA, Npuaeratowmx K KOxKHoM
OceTumn.

Hawa HMO ,42-aa ctatba KoHcTUTyuuun” npeacrasnset 6onee 400 yenosek B
Esponeiickom Cyae no MpaBam Yenoseka. M3-3a HegocTaTKa nepcoHana u ¢u-
HaHCOBbIX PECYPCOB, Mbl HE UMEEeM BO3MOKHOCTU NPUHATL BoblUe AeN KepTB
aBryCTOBCKOM BOMHbI. 3aAB/I€HUA KAacaloTCA HapyLweHua cTatet 2, 3,4, 5, 8, 13, u.
1.1,4.4.2 nctatbm 14 B COBOKYMHOCTM CO BCEMM BbllLENepPevYnNCIeHHbIMWN CTATbA-
MW, B 3aBUCUMOCTU OT GaKTUUYECKNX 0BCTOATENBCTB, MCXOAALWMX U3 KOHKPETHbIX
maTepuanos gena. BoT nwb HECKOBKO NPMMEPOB:

31 3asenenue lMpasutensctea pysun B MexayHnapoaHbii Cya-http://www.justice.gov.ge’haaga/12%20August%202008%20
Application%20Instituting%20Proceedings%20.pdf
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3assutenu I. babyumase (myx) u 3. babyumase (eHa) ao 10 asrycta 2008 roga
npoxmBann B cene ,,Auabetn” fopuiickoro paoHa. lMocne Havyana BOMHbI, 7 aB-
rycta 2008 roga, 4eT1 3anaBUTENe NOKUHYAK ceno, Ho 3. u I babyungse pewnan
0oCTaTbCA B cene, U BO Bpema 6ombapanposkn 7 asrycta 2008 roga, npATanncb
B noggase AoMma.

8 aBrycra poCccuMiCcKMe M OCETUHCKME CONAATbLI BOLW/IM B CE0. 3aABUTENN NpATa-
NIUCb B Cafly HENnoAaneky ot CBOEro AomMa, 1U3-3a onacHocTv 6bITb y6uUTbiMK. Con-
[aTbl HECKO/IbKO pa3 nocewany Ux 4OM 1 pasrpabuan Becb 4OM 3asaBUTENEN.

10 aBrycta 2008 roga 3anaBuUTENAM He yAaiocb cbexkaTb, Korga congatbl B poc-
cuickon dpopme npuwan B ux om. OHM NPOU3BENU HECKO/IbKO BbICTPEIOB MOJ,
Horu 3. babyumase, Ho, K CHACTbIO, MPOMAXHY/INCb. 3aABUTE/IM OYEHb CUSTbHO UC-
nyranucb. NMocne 6yliHbIX OCKOp6eHUI 3aaBUTeNN BblNM AOCTaBAEHbI B THOPbMY
LixuHeanu. . babyumaze Obi NOMeLLEH BMECTE C MY»KUMHAMM-3AKTHOUEHHbIMM,
a 3. babyumaze ¢ *KeHLWMHaMK-3aKAYeHHbIMY B HebobLIOe TEMHOe Nnomelle-
Hue 6e3 BeHTUAALMK U ocBelleHus. . babyumase sBmecte ¢ 15 gpyrumu 3akto-
YEeHHbIMW AeInN KOMHaTy B 36 KBagpaTHbIX METPOB, B KOTOPOW 6b110 TONbKO 3-4
KpoBaT, HebO/IbLIOE KOIMYECTBO ebl BblAABa/IOCh TO/IbKO OAUH Pa3 B AEeHb.
Hebblno rurmeHnYecKUX NpUHaAEeKHOCTEN, NPeayCMOTPEHHbIX A4 3aK/10UYeH-
HbIX. Ha cnepyrowmii geHb nocne 3agep:kanua . babyunase 6bi1 4OCTaBAEH B
LixnuHBanu, ero NnpuHyAMAN NoxopoHuTb 50 Ten 3a aeHb. OH efBa BbIXKWA, KOr4a
OCETUHCKME CONAATbl Pelwmnam ybuTb BCex rpy3MHCKMX 3aKatoueHHbIX. OH pabo-
Tan [0 KOHLUa AHA. B 12 Houu 3aaBUTeNa oTBe I 06paTHO B TIopbMy B LixMHBanu.
Ero keHa 3. babyumase oueHb HEPBHMYAIA BECb AEHb, MOTOMY YTO €l Ka3anochb,
4TO MY y3Ke MepTB. ExkeiHeBHO . 6bIN BbIHYXAEH BbINONHATL Pa3/INYHbIE BUAbI
paboT. Ha TpeTuit AeHb AnwweHns ceoboabl B TIOpbMy Obln AOCTaBNAEH COCen, 3a-
asutens B. Jlarasugge, KOTOpbIli COOBLLMA 3aABUTENIO O TOM, YTO €ro AOM COXI-
1. 3TO n3BecTue coBeplueHHo notpscno I babyunase. Mpu cogerctenum MKKK
dmma babyuunase 6bina BbinylieHa 22 aBrycTa, a laio3 babyunase 6bia Bbiny-
weH 27 asrycta 2008 roga.

Takoe HenpaBOMOYHOE W OCKopbuTenbHoe ANs 3asBUTeNeil NulleHue CBO-
60Abl MPUBENO K MPOXOXKAEHUIO MMWU AJUTENbHOrO sedeHusa B [cuxo-
peabunntaymoHHoM LieHTp 419 }KepTB MNbITOK, HacuAKuA 1 cTpecca ,dmnatuna”.

MNepBoHavyanbHas 3asBKa 6bina nogaHa B ECMY 6 ¢peBpana 2009. 3aasutenn no-
Oanu *anoby o HapyweHun cTater 2, 3,4, 5, 8,4.1. 1., 4.4.2. u cTaTbM 14 B coBO-
KYMHOCTU CO BCEMM BblLLENEPEYNCIEHHBIMU CTaTbAMM EBponeickon KoHBeHLMN
no Mpasam YenosekKa.

2. BoeHHble geicTBus, a TouHee bombexkKa cena “XenTn” BOeHHO-BO3AYLLIHbIMM
cunamu Poccuiickont epepaunm ocywecrtsasnack ¢ 8-ro asrycta 2008 roga. Po-
avtenu 3aasutena [.K. n J1.K. octanuco B gepesHe. J1.K. yaanocb NOKMHYTb ceno
“Xentn”, Topuinckoro paioHa 13-ro asrycta 2008 roga. OTel, 3aaBUTENS OCTaNCA
B cefle, MOTOMY YTO He MOT ABUraTbCcA. Ero coctosHue 340poBbA HbI10 OYEHD
cnabbim. 3aasuTenb npocun nomolm y KpacHoro Kpecta o nepeBoske oTua B



6e3onacHoe mecTto, Ho 6e3ycnelwHo. 20-ro ceHTabpsa 2008 roga T.K., KoTopbIn
uckan ceoero 6pata, sugen A.K. youteim B cBoem cobcTBEHHOM OMe B cene
“Xentn”. Y [1.K. 661710 HECKONBKO paH B 061aCTK KMBOTa. HegaBHO oM, BMmecTe
C APYrMMM Aomamum B cene “XenTtn” Obln COMXKIKEH HEU3BECTHbIMU ANLAMMKU, HO
BaXXHbIM ABAAeTcA TOT paKT, yto ¢ 8 aBrycta 2008 roga No HacTosLee Bpema B
3TOM cene GaKTUUYECKMIN KOHTPO/b ocyluecTBaaeTcs Poccuiickoit ®epepauneil.

3. BoeHHble [AOeincTBMA, a TouyHee 6Gombexkka cena “Yapebu” BOeHHO-
BO3AYLHbIMKU cuaammn Poccminckoit ®epepaumnm ocylectTsasanack ¢ 8-ro aBrycra
2008 roga. Otel, 3aasuTens A.Jl. 6bin YOUT N COXKIKEH B cBOeM COBCTBEHHOM
aome B cene “Yapebu” (lopuiicknin paioH, Mpysma) HEM3BECTHbIMU ULLAMU 2-TO
OKTAGpA 2008 roaa.

MecTHoW dpaKTUUecKol BnacTbio 6bl10 BO3byxAaeHO cneactame (c 8 arycta 2008
roZla no HacTosLee BPems 3TO CEI0 HAaXoANUTCA Nog 3GHEKTUBHBIM KOHTPONEM,
ocyuiecteasembim Poccuiickon ®epepaumeit). Ouesumael, xeHa AJ1. H. (3T-
HWYECKas OCETUHKA MO NMPOUCXOXKAEHMIO, MO3TOMY OHA BbIXKMA) BUAENA yOuilL,
nofoLwealmx K eé oMy, U cTpenaslmnx nynemeta. OHa 6exana, Tak Kak ucnyra-
Jlacb, U BMECTe CO CBOeW poacTBeHHuuel E.J1. Buaena, Kak ee oM Bbl/l COXKKeEH
ybuuamm.

Cocep, C.P. Bugen yenoseka, BbicTpenumsLuero B xkeptay A.J1. (A.J1. Bce eLle *KuseT
B cene “Yapebu” lopuiickoro palioHa Mpysuu). Elle oanH cBuaeTeNb, KOTOPbIM
asnsaetca 3.P., cablwan BbICTpenbl HoYbto 2-ro oKTAbpsa 2008 roga v BUAEN co-
X¥KeHblli gom A.J1. yTpom 3 oKTabpa 2008 roaa. OH 6bin gonpoLleH cneaosate-
namm us Uxmueanu. C 8 aBrycta 2008 roga no HacToALMM MOMEHT 3GDEeKTUBHbIM
KOHTPO/Ib B 3TOM cene ocyuiectsasetcsa Poccuiickon Pepepaumeii.

4. Orteu 3aasutens XK.P. 6bi11 youT 2-ro okta6ps 2008 roga HeM3BECTHbIMM NLA-
MW B cBOeM cobCcTBEHHOM Aome B AepesHe “Yapebu” lopuinckoro palioHa py-
31N

MecTHoOW daKTU4YecKoin BnacTbio BbiN0 BO3BYXAEHO creacTBue (Mbl HE 3HaeMm,
Korga). OueBMAaLEB HET.

Cocep, XK.P. aBnaetca ceBugeTenem, OH C/blan BbICTPesbl B HOYb CO 2-r0 Ha 3
oKTabpAa 2008 roga, 6611 AOMa M BMAEN TesNo MepTBOro oTua 3assutens MK.P.
yTpom 3-ro oKkTabpa 2008 roga, ybuToro Asyms BbicTpesamu B 106. CeBuaeTens
3.P. ponpawwusanu cnegosatenu us UxmHeann n ImeHncn. Bocemb COTPYAHUKOB
MUANLMK TaKKe gonpawmnsanu C.P. u gpyrum ntogei, npoxmBatoLLmnx B cene.

Opyrvumu ceupaetenamu, Kotopble sugenu teno K.P., agnatorca C.P. u B.P. XK.P.
6b1n1 noxopoHeH 3.P., C.P. u B.P. BO gBope cBoero goma. 3asButesib y3Hana ob
ybuiicTBe cBOero otua 3-ro okTaAbpa yrpom ot 3.P.

B HacToALLMI MOMEHT, KaK 1 Apyrue rpy3nHbl, Mbl HE UMEEeM HUKAKOW BO3MOMK-
HOCTM NMyTeLwecTBOBaTb No Tepputopum KOxHOoM OceTnn n Abxasmm ana 3aLnThbl
npaB YeNoBeKa Ha OKKYNUPOBAHHOM TEPPUTOPUMN.
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Mocne muccumn OBCE, Poccua Tak:ke 3abn0KMpoBasa NpUCyTCTBUE MUCCUU Ha-
6ntopatenen OOH B Mpy3umn, No NpuynHe pasHornacMa No BOMPOCY O cTaTyce
[BYX OTAENUBLUMXCA PETMOHOB. ITO CTAHOBUTCA BCe 6o/1ee ONacHbIM A1 FPY3UH,
Ha AaHHbI MOMEHT, OCTaBLUMXCA abCONOTHO He3aWMLLEHHBIMW Ha OKKYNUpPO-
BaHHbIX TEPPUTOPUAX.
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9. PEKOMEHOALIUU

1. PasBuBaTtb coTpyaHu4ecTBO ¢ npuagHectposckumu HIMO ana 3awmTtbl npas
yenoseKa.

Ansa amux yeneli:

e QOpraHu3oBaTb COBMECTHble COBpaHUs, 0OCYXKAEHMUA, KOHbEepeHUUn u
apyrue kpyrable ctonbl Bmecte ¢ HMO MpuAHECTPoBbA Ha TeMy 3alMTbl NpPas
YenoBeKa;

e Co3paaBaTb NPOrpaMmMbl COBMECTHO C NpUAHecTpoBckMmM HIMO ans 3awm-
Tbl IMYHbIX NPAB YenoBeKa Ha TeppuTopum MonaoBbI;

e Pa3BuMBaTb COTPYAHMYECTBO C NpUAHECTPoBCKMMKU HIMO ans nosblweHMs
0CBEAOMNIEHHOCTM 06LLECTBEHHOCTM O NPaBax Ye/I0BEKa;

2. Pa3BuBaTb KyNbTypHOE, SdKOHOMUYECKOE U KOMMepUYecKoe CoTpyAHUYEeCTBO
c MpuaHectposbem.

Ana amux yeneli:

e BoB/eKaTb NPUAHECTPOBCKMX OU3HECMEHOB B CO34aHME COBMECTHbIX
NPOrpamMmm no 3KOHOMMYECKOMY Pa3BUTUIO CTPaHbI;

e Co34aBaTb COBMECTHbIE KY/IbTYPHbIE NPOrpammbl B Pas/IMYHbIX PermMoHax
Monpossbl;

e [lponaraHAMPOBATb UAEH O PAaBHbIX BOSMOMKHOCTAX 4151 KaXKA0ro;

e Pa3BuMBaTb CTPaHy B SKOHOMUYECKOM MnaaHe. ITo npueaeyeT MNpuaHecTpo-
Bbe A/1A COTPYAHNYECTBA C LEeHTPaNbHbIMK BIACTAMMU;

e Co3patb 6aronpusaTHY0 OBCTAaHOBKY [A/1 SKOHOMMYECKOro pPasBUTUSA
CTpaHbl;

3. BHeapeHue mMmeXKAYHapPOAHbIX NPABOBbIX CTAHAAPTOB BHYTPU CTPAHbI.

Ana amux yeneli:

e Co34aTb TECHbIe CBA3U C €BPONENCKUMM CTPaHAMM U BblpaboTaTb NaaHbl
no 6bICTPOMY UHTErPUPOBAHUIO B €BPOMENCKME U MEXAYHAPOAHbIE OpraHu3a-
umnm;

* BHeapuWTb EBPONENCKME U MEXKAYHAPOLHbIE 3aKOHbI B CTPAHY.
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1. CBepeHunA o KoHPNMKTax B 6biBWIEN IOrocnaBun

Pacnag, 6biBwein KOrocnasum® Havanca B 19912 rogy nocie HECKONbKUX NeT MH-
CTUTYLLMOHANbHOIO KPU3MCA U STHUYECKON HAaNPAXKEHHOCTH, a TaKKe OTCYTCTBMUA
3 EKTUBHbBIX MEXAaHM3MOB M Npoueayp AN AEMOKPATUYECKOro paspelleHusn
npobnem. 4 uona 1992 roga ApbutparkHas Komuccuna KoHdepeHumum no HOroc-
JlaBMM NPULLNA K BbIBOAY, YTO topuAMYecKkuii npouecc pacnaga COPHO 3aBepLueH,
u yto, cneposatenbHo, CPPHO, 6onblue He cywecteyeT®. B nepuog c 1991 roga
(BoOpYKeHHbI KOHOAUKT B CnoBeHmn) n 2001 roaa (BoopyKeHHbIA KOHOANKT
B MaKeaoHuu), Bce bbiBLUME tOTOCABCKME PecnybivKu Bblan 3aTPOHYTbI pas-
JINYHBIMU BOOPYKEHHBIMU KOHPIMKTaMUK, KOTopble Bblin KBaANGULMPOBAHHDI
KaK MeXAyHapOAHbIN, HEMEeXAYHapoaHbI* M MHTePHALMOHAIM3MPOBAHHbIN. B
pesynbTaTe, BOEHHbIe NPECTYN/JIeHNA U Cepbe3Hble HapyLWeHUs NpaB YeNoBeKa
CTanu peanbHocTblo B 90-ble roabl, BKAtoYasa reHouna, B Cpebperuue (BocHuA
lepuerosumHa).

MapannenbHo ¢ pacnagom KOrocnasmm U BOOPYKEHHbIMU KOHGIMKTaMK, yupe-
OUTeNbHble U 3aKOHOAATeNbHbIe U3MEHEHMA HayaICb He TOIbKO B HOBbIX CTpa-
HaX, a TaKXe Ha TeppuUTOpUAX, HE KOHTPOJMPYEMbIX HOBbIMM rOCY4apCcTBamMm
(Hanpumep, Cepbckas KpanHa B XopsaTuu, Pecnybnmke Cepbckoli n XopBaTcKoi
Pecnybnuke lepuer-bocHa B bocHum v lfepuerosuHe). Mo 3aBepLueHmo KOHGAUK-
TOB, pevHTerpaumMa NPoBOAMIACL KaK B C/ly4ae MeKAYHapOAHbIX KOHGAMKTOB
(XopsaTtua, BocHusa u lepuerosrHa), Tak U B C/Ayvae JIOKa/bHbIX KOHGAUKTOB
(FOxkHas Cepbua, MakeaoHua). Cnyyali KocoBo ABAAETCA HETUMUYHBIM, TaK Kak
BMeLwaTenbctBo cnn HATO cTano pesynbtaTom Cepbe3HOro HapyLeHua npas ye-
JIOBEKa B X04e BHYTPEHHEro BOOPYXeHHOoro KoHdpankTa B 1998 1 1999 roaax. Mo
OKOH4YaHuo bombapanposkn, CoseT besonacHocT OOH nNpuHAN pe3ontounio
CoseTa besonacHoctn OOH 1244, nomectns Kocoso nog ynpasneHme Muccum
OOH no pgenam BpemeHHoM agmuHucTpauumn 8 Kocoso (MOOHK) u ynonHomo-
yeHHoro Cun ana Kocoso (CKA), Bo3rnaBnsembix HATO MUPOTBOPYECKMX CUA.
Pesontoumnsa 1244 npepycmaTpmsaeT, yTo KocoBo 6yaeT MMeTb aBTOHOMWIO B
pamKax Coto3Hoi Pecnybaunkum KOrocnasus, U NoaTBEPKAAET TEPPUTOPUANBHYIO
uenocTHocTb KOrocnasmm, KoTopas bblsa topuanMyeckn 4oCTUrHyTa Pecnybimkoi
Cepbusa. MouTn 3a Lenoe aecatunetTne nocne atoro, B Kocoso bbina NocTpoeHa
HOBasA NpaBOBasA CUCTEMA, HO MOC/e NPOBO3MIALLEHNA HE3AaBUCUMOCTU® CceBep-
Horo KocoBo® (HacesieHHOro B OCHOBHOM cepbamu) OHO BCe eLle He NOMHOCTbIO
KOHTPOJIMPYETCA HM NpaBuTeNbCcTBOM KocoBo, HUM CepbCcKMMM BRacTAMM.

-

Couuanuctudeckas ®efepatveHas Pecrybnuka tOrocnasus (CPPHO)

2 B cootBeTcTBUMN ¢ MHeHnem Ne 1 ApbutpaxHoi Komuceun KoHdepeHumm no Korocnaeum ot 29 Hosibps 1991 “ Coumanuctu-
yeckasi PegepatuBHas Pecnybnuka FOrocnasusa HaxoguTtes B npouecce pacnaga”

3 MHenve Ne 8 ApbutpakHoii Komuceun KondepeHuumn no Korocnasum ot 4 utons 1992 roga

4 TloHsITUE MHTEPHALMOHANN3MPOBAHHOTO BOOPY)XEHHOTrO KOH(IMKTA BKIIOYaeT B CeBsi BOHY Mexzay ABYMSI BHYTPEHHUMU

rpynnupoBkamm, obe U3 KOTOPbIX MOAAEPKUBAIOTCS pasNnYHbIMK [OCyaapcTBamMm; NPsiMble BOEHHbIE AECTBUSI MEXAY ABY-

Msi MKHOCTPaHHbIMU [0OcyAapcTBamm, BOEHHbIM BMeLLATENbCTBOM BO BHYTPEHHWII BOOPYXXEHHbI KOH(IUKT B MogAepxKy

NpOTMBOGOPCTBYHIOLLIMX CTOPOH; U BOWHA C y4acTMEM MHOCTPaHHOIO BMeLLaTeNnbCTBa B NoaAepkKy 60pb6bl NOBCTaHYECKOM

rpynnbl NPOTUB CyLecTByloLero npasutensctaa. [. LnuHanep, “MexayHapoaHoe ryMaHUTapHoe NpaBo U MHTepHaLMoHa-

NM3MpoBaHHbIe BOOPYXeHHbIe KOHGNUKTLI”, International Review of the Red Cross, 1982

Kocogo [leknapauus o HezaBucumoctu, Accambnes Kocoso, 17 cpeBpans 2008

MyHuumnanuteTsl 3y6uH MoTok, Nlenocasuk, 3BekaH u MuTposuua

o g
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2. Peanusauyma MeXAYHapPOoAHbIX HOPM, OTHOCALUNXCA K
npaBy Ha CBOGOﬂy N JINYHYIO HENPNKOCHOBEHHOCTDb 1NLY

Nmesn B BMAY XapaKTep KOHOAMKTOB B b6biBLIel KOrocnasum 1 cosgaHune Mexay-
HapoaHoro YronosHoro TpubyHana no 6bislwelt KOrocnasumn (MTBHO), ouesna-
HO, YTO HOPMbI MeXKAYHAaPOAHOro rYMaHUTAPHOro npaBa bblIM NPUMEHUMbI KO
BCEM BOOPYKEHHbIM KOHGIMKTAM B MOCTHOrOC/aBCKUX CTPaHaXx.

Lpyrve BakHble KOHBEHUUN OOH 6b11M B OCHOBHOM PaTUOULUMPOBAHDI eLLe A0
Hayana KOHGAMKTA, U BCE MOCTIOTOCNAaBCKME FOCyAapCTBa NPOAOMIKUAN UX pea-
IN3aLMio Nocne NPoBO3r/1aleHnAa He3aBUCUMOCTU. KOHBEHLMA NPOTMB NbITOK U
OPYTUX KECTOKUX, BeCYeNOBEYHbIX MW YHUXKAOWMX AOCTOMHCTBO BMAOB 0bpa-
LLLeHUA 1 HaKa3aHuAa bbina patuduumposaHa COPHO 20 mioHa 1991 roaa’. Cornac-
HO CPOPMYNMPOBAHHBIM AOKNALAM, 3aMedaHnaM KomuTteTa NpoTUB NbITOK U OT-
YyeTaM HEMNPABUTENbCTBEHHbIX OPraHM3aumnii HM OfHa M3 CTPaH He peannsoBana
AaHHyto KOoHBEHUMIO B NOIHOM 06beme B 90-e roabl.

Coumanuctmyeckan PepepatusHaa Pecnybnauka HOrocnasus patuduumposana
MeXAyHapoaHYO KOHBEHUMIO O IMKBMAALMKN BCeEX GOPM PacoBOi AUCKPUMM-
Haumu (MK/IPO)8, MeskayHapoaHblii MakT 06 S3KOHOMMYECKUX, COLMANbHbIX U
KyNbTypHbIX npasax (MM3CKM)°, MexayHapoaHbld NaKT O rpaxK4aHCKMX U no-
NnTHYeckmx npasax (MIMIMM)®, KoHBeHUMo 0 IMKBUAALMK BCeX GOPM AUCKPU-
MWHaLMK B OTHOWeEHUW XeHwmH (KTA0XK)! n KoHBeHuMto 0 npaBax pebeHka
(KMP)*2. Takmm obpasom, Bce BaxKHble cTaHaapTbl OOH, oTHocALWMeCA K NpaBy Ha
cBoboay M ANYHYIO HEMPUKOCHOBEHHOCTb UL, BblAN peann3oBaHbl B ObiBLIEN
KOrocnasum bonee yem gecatTuneTue.

TaK e, Kak U B ApYrnMx KOMMYHUCTUYECKUX CTPaHaX, PeLleHna O coaepaHnm
nog CTpa)KEﬁ M anweHunn CBO60,£I,bI Haxo4WuUCb, TNMaBHbIM o6pa30M, B PyKax no-
amumn n apmun. lo Havana KOHd)I'II/IKTa, He OblJI0 HUKaKMX CyweCTBEHHbIX pa3-
imuni mexay pECI'IY6}1MKaMM B peannsaunn mexayHapoaHbIX CTaHOAAPTOB Ha
MeCTHOM ypOBHe.

B Hauyane KoHPNMKTa ABa YneHa ¢peaepaumm (Cepbua u YepHoropusa) chopmu-
posanu HoBytlo Coto3Hylo Pecnybamky tOrocnasma (CPHO),' yTBepaus HOBYHO
depepaymio B KauecTse egMHCTBEHHOrO npasonpeemHuka COPHO. OgHako, Ap-
6uTpaxkHana Komuccma KoHdepeHumm no KOrocnasum npuiiaa K BbiBoA4y, YTO HU
ofHa 13 pecnybank He ABNAETCA NpaBonpeemMHUKOM U YyneHcTBo COPHO B pam-
Kax MeXKAYHApPOAHbIX OpraHM3auuii He MOMKeT ObiTb MPOAOAKEHO HWU OAHUM

7 OdpumumanbHas Maseta Couuanuctudeckon denepatusHoii Pecny6nuku KOrocnaewsi — MexayHapoaHble Tpaktatbl, Ne 9, 2
asrycta 1991

8 OdpuumanbHas Maseta Coumanuctudeckoir depepatuBHoi Pecnybnukm HOrocnasus — MexayHapogHble TpakTtatsl, Ne
6/1971

9 OdmumansHasn Maseta Coumanuctudeckon depepatnsHoit Pecny6nvku tOrocnaeus — MexayHapoaHble TpakTatbl, Ne
711971

10 Tam xe

11 OdpmupmansHas Maseta Coumanuctuyeckon ®epepatvsHon PecnyGnvku tOrocnaeusi — MexagyHapoaHble Tpaktartbl, Ne
11/1981

12 OdmupmansHas aseta Coumanuctudeckon ®epepatveHon Pecny6nvku tOrocnaeusi — MexagyHapoaHble Tpaktatbl, Ne
15/1990

13 TMpoBo3srnaiexa 27 anpens 1992



rocyapCTBOM-NpPeemMHMKOM, HO Kax[oe rocygapcTBO MMeeT MpaBo Ha HOBOe
yneHcTso™. Mosunuma CPHO octanacb HEM3MEHHOW M AOKNAAbl AN BCEX KOMU-
TetoB OOH 6bI2In NOAroTOBAEHbI M NepeaaHbl B To BpemMs. Nocie gemMokpaTu-
yeckmx nepemeH B 2000 rogy, CPHO 3aasnseT o HoBom YneHcTee B OOH. 3a CPIO
nocnegosano popmuposaHue lfocyaapcteeHHoro Cotosa Cepbun n YepHoropum
(2003), Tem BpemeHem Cepbus CTAaHOBUTCA OKOHYATE/IbHbIM MPEEMHUKOM 3TOTO
rocyapcrea nocnae NpoBo3rialleHmsa HesaBucnmoctn YepHoropuu 8 2006 rogy.
Nmesa B BUAY KOHCTUTYLIMOHHbIE MONOXEHUA O NPAMOM BHEAPEHUN MeXAyHa-
POAHbIX CTAHAAPTOB, HET HUKAKUX COMHEHWUIN B OTHOLLEHUWN AENCTBUTENbHOCTU
yKa3aHHbIX KoHBeHUWn1 OOH, n B Cepbuun, n B YepHoropuu.

Mocne BbiBOAa cepbCKMx BOMCK 13 KOCOBO, NOMbITKM 06ecneynTb BEPXOBEHCTBO
npaBa OblIN OCYLLECTBAEHbI C NomolLbio npasun MOOHK, Hapsay ¢ Tem, 4To
HEKOTOpble CTapble 3aKOHbl MO-MpexXHeMY AENCTBUTENbHbI, €CIN OHU He MPo-
TMBOpeYaT KOHCTUTYLMOHHBbIM pamkam® 1 npasuaam MOOHK. B cootseTcTBumn
¢ KOHCTUTYUMOHHBIMW pamKamu s BPEMEHHOro camoynpa/ieHuns'®, HekoTo-
pble MeXayHapoaHble JOKYMEHTbI, HEMOCPEACTBEHHO NpUMeHMMble B KOCoBO,
W CTa/N ,,4aCTbl0 KOHCTUTYLIMOHHbIX pamoK”!: Bceobuwan Jeknapauus npas ye-
noseka, EBponelickas KoHBeHLMA O 3aliuTe MpaB Yesi0BEKA U OCHOBHbIX CBO-
604 v MpoToKonbl K Her, KoHBEHUMA O AMKBMAALUMK Bcex GOpM pacoBoi auc-
KpUMMHaLMK, MexayHapoaHbIM MaKT O FPaXKAAHCKUX U NMOIUTUYECKUX MPaBaX,
KoHBeHLMA 0 AMKBMAaLMM BCceX GOPM ANCKPUMMHALUMN B OTHOLLEHUW KEHLLMH,
KoHBeHLMA 0 npaBax pebeHkKa, EBponelickan XxapTusa PerMoHaibHbIX A3bIKOB UK
A3bIKOB MEHbBLUMHCTB MU PamMoyHas KOHBEHLMA O 3aWMTe HaLMOHaNbHbIX MEHb-
WKHcTB. B HoBOM KOHCTUTYUMM KOoCcoBO, NPUHATOM Noc/ie NpoBO3rialleHms He-
3aBMCMMOCTM, KOHBEHUMS NPOTMB NbITOK U APYIUX KECTOKMUX, BecuenoBeyHblx
WN YHUNKAIOLWMX [OCTOMHCTBO BUAO0B OOpPALLEHMA M HaKasaHua fobaBfieHa B
CMMUCOK HENocpeacTBEHHO NPUMEHUMbIX KOHBEHLUMI,

K KoHuy 2002%° roga Bce 6biBLIME OrOC/NABCKME CTPaHbl paTuduumnposann Pum-
ckmni CtatyT MexayHapogaHoro YronosHoro Cyaa. B xofe npouecca patndumkaumm
He 6blN0 HUKaKMX Cepbe3HbIX NOAUTUYECKMX Npobiem, B TO BpeMs, KaK OTBeT-
CTBEHHbIE 1L, TaK M 06LLECTBEHHOCTb 06134311 OFrpaHUYEHHbBIMUW 3HAHUAMM O
MexayHapoagHom YronosHom Cyae. B pesynbrate, BHeapeHme PUMCKOro ctaTyTa
BO BHYTpPEHHEe 3aKOHOAATE/IbCTBO He NMOB/IEK/I0 3a COBOM HUKAKMUX NPENATCTBUN
nnn cnopos. OgHaKo 3TOT NpoLecc uaeT MeANeHHO U 40 CUX NOP He 3aBepLueH B
6onblUMHCTBE 3anagHbIx cTpaH bankaHckoro nonyoctposa. Mpaso Ha ceoboay u
JINYHYIO HEMPUKOCHOBEHHOCTb /UL, BO BPeMs 1t060ro BOOPYKEHHOTO KOHGANK-

14 MueHune Ne 9 ApbutpaxHoi Komuccumn KondepeHuum no Korocnasum ot 4 uions 1992 rona

15 PernameHT 2001/09, 15 mait 2001

16 Tam xe

17 Tnaea 3,KoHcTUTYyLMOHHbIE Pamkn ans BpemeHHoro Camoynpasnenus

18 Tam xe

19  Cratbs 22, KoHcTutyumns Pecny6nukn KocoBo, 8 anpensi 2008, Bowna B cuny 15 nioHs 2008

20 Cepbus n YepHoropusi, Xopsatus n Crnosenus B 2001, BocHus n MepueroBuHa u MakegoHnus B 2002. Mocne pacnaga Mo-
cynapcteeHHoro Cotoza Cepbuv n YepHoropuu, YepHoropusi CTaHOBUTCS OTAENbHbBIM rOCyAapCTBOM-Y4aCTHUKOM Pumckoro
CratyTa
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Ta B byayuwem byaet 6onee rapaHTMpPOBaHO, a 6e3HaKa3aHHOCTb He byaeT aony-
LLLeHa, eC/IY OHO BKJ/IIOYEHO B HaLMOHabHble YronosHble KogeKcebl.

Hu B 0gHOM U3 BbIBLUMX FOrOCNABCKMUX CTPAH He BblI0 CUABbHOTO BAUAHUA cyaeb-
HOM NPaKTUKM paccmaTpusaembix EBponerickum Cygom no MNpasam Yenoseka.

BonblWMHCTBO cTpaH umeeT meHee 50 cyaebHbix pa3bupatenbcTs, paccmaTpu-
Baembix EBponeickum Cygom (Cepbus, MakeaoHus, bocHus u lepuerosuHa), B
TO BpeMmsA, KakK cyAa BbiHec 151 peweHne no genam npotms Xopsatum u 219 pe-
LWeHul no genam npotme CnoseHmun. He 6bis1o cyaebHbIx pa3bupaTensCcTs no ae-
Jlam, cBA3aHHbIM € YepHoropwuem, B TO Bpems, Kak KOCoBO He ABAAETCA Y1eHOM
CoseTa EBponbl. BONbLWMHCTBO cyAebHbIX pelleHnit No BCEM NOCTHOFOCAAaBCKUM
CTpaHaM OTHOCATCA K HOpMam crpaBeanmBoro cygebHoro pasbupartenbcrsa
(cTaTba 6 EBponeickoit KoHBeHLMM), B TO BpeMs, Kak OTHOCUTENbHO Hebonbluoe
yncno cyaebHbix pa3bupaTtenscTs, HbIIO CBA3AHO C APYTMMM CTaTbAMWU. TaKMm
obpasom, cynebHana npakTMKa cnocobcTBOBasNa OCHOBHbIM OOCYXAEHUSAM NO
COBEPLUEHCTBOBAHMUIO CyAEeOHON CUCTEMbI U BHEAPEHMIO HOPM CMpPaBea/IMBOroO
cynebHoro pasbupartenbcTBa Ha MECTHOM YPOBHe B 3anagHblXx bankaHckux lo-
cyaapcteax. Of4HaKo, Manoe KOIMYECTBO Ae, CBA3aHHbIX C MPaBoOM Ha cBoboay
N NIMYHYIO HEMPUKOCHOBEHHOCTb (CTaTbA 5) He Bbi3biBaeT 60/bLLMX 0bCYXKAEHUIA
WAN N3MEHEHWUI HU B OAHOM M3 3anagHbIx cTpaH bankaHcKoro nonyocTposa.

3. BHyTpeHHMe HOpMbl, OTHOCALMECH K NpaBy Ha cBo6oay
M INYHYIO HENPUKOCHOBEHHOCTb NN

Bo spemsa cyuiectsoBaHus COPIO, YronoBHO-npoLeccyanbHblit 3akoH? un Yro-
JIOBHbIN KoAeKc? cyllecTBoBann Ha ¢peaepasbHOM YPOBHE C OCHOBHbIMU Mpa-
BMNAMM NpoLeaypbl U NPecTynHbIMKU AeaHnamn. Kak cneactsme, 60AbLIMHCTBO
BHYTPEHHMUX CTaHAapPTOB BblIN OAUHAKOBLIMK, @ PECNyBbANKM NPUHUMANU CBOU
COBCTBEHHbIE 3aKOHbI, KOTOPble COOTBETCTBEHHO PEryanpoBan OCTasbHble BO-
Npocbl. Y4MUTbIBAA, YTO BCE HOBbIE CTPaHbl pedOPMUPYIOT CBOM CUCTEMBI 1A TOTO,
ytobbl cTaTb YneHamu EC%, 1 uto BCce oHU ABAAIOTCA YneHamu CoseTa EBponbl?,
TO CTaHAAPTbl B OTHOLLIEHMM COAEPIKaHUA MOA, CTPaXKel 1M npasa Ha ceoboay sB-
NATCA OAMHAKOBLIMU MU CXOXKUMMU.

MonoKeHus, BaxKHble 4Na 3TOr0 UCCNeA0BaHMA, B OCHOBHOM BKJ/IIOYEHbI B HO-
Bble KOHCTUTYL MK, YrON0BHO-MPOLECCYaNbHble 3aKOHbl U YroN0BHbIE KOAEKCHI
COOTBETCTBYIOWMX CTpaH. CornacHo nocnegHemy aHanusy?, pedopmbl BO BCEX
MOCTIOrOCNABCKMX CTPaHaxX BKAKOYAOT YMEHbLUEHME NPOAOINKUTENbHOCTU MaK-
CMMANbHOTO CPOKA MOJIMTUYECKOrO 3aJeprKaHus, bonee CTporme noNoMKeHUs
AN MHPopmaTusHbIX 6eces, AOMNONHMUTENbHbIE TPEHOBAHUA B OTHOLIEHUM NPU-

21 YronosHo-npoLeccyanbHbli 3akoH, OduumansHas razeta COPO 4/77, 14/85, 74/87, 57/89 n 3/90

22 YronosHbi Kogeke, OdumumnansHas razeta COPHO 44/76, 34/84, 74/87,57/89, 3/90 v 38/90

23 CnoBeHus yxe aBnsetcs yneHom EC

24  KocoBo He siBnsietcst YneHom CoseTa EBponbl

25 "ApecT n cofepxaHue nog ctpaxen B pernorHe 3anagHbix bankaH: npaBoBble pamku”, nekuus fopaH 3ekoBuy (Xopsatwus),
Capaeso, 16 ntoHa 2005



CYTCTBMA aZlBOKaTa BO BPeMs apecTa U 3a[iepKaHunsa, a TakKe HeJonylleHue 3a-
[AeprKaHua 411 HEKOTOPbIX CUTyaLMi (Hanpumep, NPoBepKa JNYHOCTK).

HecmoTpa Ha OTHOCUTE/IbHO YETKO YCTaHOB/IEHHbIE CTAHAAPTbl U YeTKMe Mpo-
LeccyanbHble HOPMbI, apecTbl U COAepKaHWe MNOA, CTpaXKen, bl OgHUMM U3
Hambonee npobnemHbix Bonpocos B 90-ble roapl. NpaBo Ha cBo6OAY M INYHYIO
HENPUKOCHOBEHHOCTb /1ML, HapyLWanoCb BO BCEX CTPAHAX, BO MHOMMX OTHOLe-
HUWAX M acrekTax, 4acTto 6e3 A0/IKHOW peakummn Noanmumm U cygebHbix opraHos.
Kpome Toro, BUHOBHbIMW B BOIbLUMHCTBE CAyYaes Hblan COTPYAHMKU NOANLNN,
B OCHOBHOM B C/ly4asiX, CBA3aHHbIX C BOOPYXEHHbIMWU KOHOAMKTaMM, Hanage-
HUAMW Ha STHUYECKOMN MM MOAUTUYECKON nouse?®, AMbo MMM He NPOBOAUINCH
[OO/IKHble paccienoBaHums.

3.1. NocnegHve nsmeHeHus B cnyvyae Cepbun”

MpuHAB 3aKOH O BHECEHUM U3MEHEHUI B YrO/I0BHO-NPOLLECCyasibHbIA KoaeKc?®
B cepeaunHe 2007 roga, HaumoHanbHas Accambnes otioxuna go 31 gekabps
2008 roga npumeHeHue YronoBHo-npoueccyanbHoro Kogekca (YMK), npuHatoro
B cepeanHe 2006 roga®. K coxaneHuto, Aaxe BOCEMHAALATU MECALLEB 3a4€ePHK-
KM BblN0 HEJOCTAaTOYHO A/1A TOro, YToObl MOBMAN30BATL TEXHUYECKUI, MaTepu-
aNbHbIN M 3KCNEPTHbIN NOTeHUMan Ana BHeapeHMa Kogekca uam paspaboTku
npoekKta HoBoro YIK, 3aasneHHoro MuHuctepctsom HKOctmumm gBa roga Hasag,
B cBoli nocnegHuin pabounit geHb B 2008 rogy HaumoHanbHasa Accambnes ewe
pa3 BHec/la n3MeHeHnsa B nepexoaHble nonoxeHua YIK, otnoxums ero sBHegpe-
Hue no 31 gekabpa 2010 roga. OTa OTCPOUKA PaACTAHYIA NPOBAEMHYIO CUTYaLMIO
B 3aKoHopaTenbcte Cepbuun - noka HoebiN YIK, KOTOPbIN CyLLEeCTBEHHO MEHSA-
€T YyroJI0BHO-NpoLeccyasibHOe NpaBo, BCTYNUT B CUAY, NONOXKeEHMA cTaporo YK
ocTatoTca B cune. HekoTopble nameHeHuna B HoBom YIK €BA3aHbI € CYLWHOCTbIO
peanusaummn npasa Ha cBob6oAay U IMYHYHO HEMPUKOCHOBEHHOCTb JIWLL.

KoHctutyumsa Cepbum rapaHTMpyeT BCEM ANLAM MPaBO Ha CBOBOAY M INUHYIO
HenpuKocHoBeHHOCTb (cTaThs 27 (1)). YTo KacaeTcs npasa Ha csobogy U Auu-
HYI0 HEMPUKOCHOBEHHOCTb JINLL, FOCYAAapcTBO 0653aHO 3anpeLaTtb U Haga exa-
wMm 06pasom paccienoBaTb M HaKasbiBaTb BCE C/lyYan HE3aKOHHOTO ANLIEHUS
cB0604bl, B TOM YMC/IE, COBEPLUEHHbIE IMLLAMM, KOTOPbIE ABHO HE ABAAKOTCA ro-
CYyAapCTBEHHbIMM COTPYAHWKaMMU. B 3TOM CBA3M, YrONOBHbIN KOAEKC COAEPIKUT
TaKue Yro/ioBHble MPEecTyn/ieHus, Kak He3akoHHoe fiMweHune cBoboabl (CcTaTba
63), noxuueHne Yenoseka (cTaTbs 64) n Toprosaa aoabmu (cT. 388 1 389).

KoHcTuTyuma Cepbum He COAEPMKUT TAKOrO 3HAUYUTENIbHOTO YC/N0BUSA, KOTOpOe
6b1s10 B YcTaBe locygapctBeHHoro Coto3a Cepbun 1 YepHoropumm, B COOTBETCTBUM

26 “TonuTnyeckn MOTMBMPOBAHHbIE HaNaAeHUs” 3TO TEPMUH, UCMOSb3yeMblli AN LUMPOKOrO Kpyra HanaAeHu, He TONbKo Ha
OMMO3NLMOHHbBIE NapTUK, HO 1 Ha YreHOB rpaxaaHckoro obiectsa, CMU 1 akagemuyeckoro coobLiecTsa, BCreACTBUE UX
TpeboBaHWii k AeMOKpaTNHeckum NpeobpasoBaHUsiM B OTAEMNBHON CTpaHe.

27 MMpaBa yenoseka B Cepbun B 2008 roay, Benrpaackuin LieHTp no Mpaeam Yenoseka, cheBpans 2009

28 3aKoH 0 BHECEeHUM N3MEeHeHWIt B YronosHo-npoueccyansHbii Kogeke, OduunansHas Maseta PC, 49/07

29  YronosHo-npoueccyanbHbli Kogeke, OduumnansHas razeta PC, 46/06. [laHHoe uccnepoBaHne OXBaTbiBAET MOSOXKEHUs
060X 3aKOHOB.
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C KOTOPbIM ,,HUKTO HE MOMET ObITb NLIEH NPOU3BOILHO CBO6OAbI” M NMPOCTO
dbopmynunpyert, 4to nmweHne ceobogbl ,,A0MNYyCKAETCA TO/IbKO HA OCHOBAHMAX U
B nopsAKe, ycTaHoB/AeHHOM 3akoHom” (cTaTbst 27 (1)). YK ycTaHaBAMBaeT Hop-
My MPaBa, YTO TOJIbKO CyA, HAA/IeXKaLWEN IOPUCAMKLAN MOXKET PacnopsaanTbCs O
3aK/I0YEHMU NOA, CTPAXKy TONbKO B C/IyYasX, NPeAyCMOTPEHHbIX 3aKOHOM, eC/u
LeNb 3aK/0YEHMUA MOA CTPaXKy He MOKET ObiTb LOCTUIHYTa C NMOMOLLbIO APYTUX
cpencTs (cT. 173-175). PelieHure 0 3aKAH04YEHMM MO, CTPAXKY HA BpemMa CneacTsumsa
BPY4YaeTCA COOTBETCTBYHOLLEMY /ULy B MOMEHT /iMLIeHns cBoboabl Uan B Teye-
HUWe 24 YacoB C MOMEHTA /inLeHuns cBoboabl, AN ABKKN Nepeq cyaebHbim cneao-
BaTenem. 3aZeprKaHHoe ML MOXKET 06KaioBaTb 3TO pelleHne. Anennaumsa He
NpPUOCTaHaBAMBAET UcnonHeHue (cTaTbs 175 (3)). Anennauma AonxHa 6bITb pac-
CMOTpeHa B TeyeHue 48 YacoB. [/IMTeIbHOCTb COAEPKAHMA NOA, CTPAXKEN A0MK-
Ha ObITb OrpaHMYeHa KpaTyalWwunmMmn cpokamu. MNpobaema B 3TOM OTHOLIEHUM
BO3HMKAET B CBA3W C MPABOM /UL, IMLLIEHHbIX CBO6OAbI, BbITb HE3aMeaNTENb-
HO NPOMHGOPMMPOBAHHBIMM O MPUYMHAX 3a4ep*KaHuA U 06 OCHOBaHMAX ONA
npeabasneHMa UM obsuHeHus (ctatba 5 (2), ECNY). Asnaetca nm 24-yacosoit
CPOK NpeaenbHbIM B COOTBETCTBUM C TpeboBaHMEM ,,0NepaTUBHOCTA” 3aBUCUT,
npexae Bcero, oT TOro, A40CTaTOYHO AN MHOPMaUUK, NPeaoCTaBAAEMON ULy,
NMLLIeHHOMY CBOBO/Ibl, B MOMEHT 3a4epXKaHua ANs NOHATUA UM/ et NPUYMH, No
KOTOPbIM OH/OHa 6bln nLeHbl cBo60abI%.

YMK paspeluaeT noAnumm 1 NPoKypopy B UCKNHOUMTENbHbIX 0BCTOATENbCTBAX 3a-
OeprKaTb nofgo3peBaemoe L. (cTaTba 264). Mogo3peBaemoe 1L, B OTHOLLEe-
HWU, KOTOPOTO NPUMEHSETCA 3Ta Mepa, No/b3YyeTcs B NOJIHOM 06beMe NPaBoMm,
npuHagnexawmm o6BMHAEMOMY, B YaCTHOCTU NMPABOM Ha MOMOLLb 3alLUTHMKA.
OpraHbl MuHuKcTepcTBa BHYTpeHHUX [len uam npoKkypop o6a3aHbl cnycTa He 60-
Jlee ABYX YacoB M34aTb M BPY4YUTb PeLUEeHME O 3a4epKaHumn. CpoK coaeprKaHms
nof CTparken orpaHnyeH makcumym 48 yacamu. Cyabs, BeayLmii cneacteme go-
¥eH 6bITb NPOUHGOPMMPOBaAH 06 3TOM HE3aMeaNNTENIbHO, MMESA BO3MOXKHOCTb
notpeboBaTb, YTObbI 3agepXKaHHOE NMLO ObIN0 AOCTABNEHO K HEMY HeMea/1eH-
HO (cTatbsA 264 (4)). 3afeprkaHHOe INLO MOXKET MoAaThb Xanoby Ha pelleHue
0 cofeprkaHun ero nog, ctpaxkei. anoba He NpuMocTaHaBAMBAET UCNOHEHUS
peweHuns. Cyabs, Beaywmii cneacTsme AOKEH NPUHATL pelleHne no AaHHOM
anobe B TeyeHume 4 yacos. Tem He meHee, Hanbonee BaXKHOM rapaHTUEN B 3TOM
CUTyaLMn ABNSETCA HEBO3MOMXKHOCTb NPOBeAeHMA aonpoca 6e3 NpucyTcTeus 3a-
LWMTHMKA. A UMEHHO, A0MNPOC AO0/MKEH ObITb OTNOMKEH A0 NPUBLITUA 3aLLUTHUKA,
00 LeCTM YacoB MaKCMMyM. Ecnm npucyTcTBMe 3alMTHUKA He Bblio obecneve-
HO, TO MOANLMA A0MKHA NMBO HemenleHHO 0cBO6oAMUTb 3a4eprKaHHOro, 6o
[OCTaBUTb ero/eé K KOMMNEeTeHTHOMY Cyabe.

MpvmeHeHVe HOBOro 3aKoHa 06 aAMUHUCTPATUBHbLIX NMPABOHAPYLUEHUSAX, NPU-
HAToro B Hosbpe 2005 roaa’!, Hayanock ¢ 1 sHBaps 2007 roga. B cooTBeTCTBUM C
npaBom Ha cBO6OAY M NNYHYIO HEMPUKOCHOBEHHOCTL CTaTbA NpeaycmaTpuBaerT,

30 Cosmecmumocms KO2ocnasckoz2o 3akoHodamenscmea u [Mpakmuku ¢ mpebosaHusmu ECIMY, CoE, oktsibpb 2002
31 3akoH 06 agMUHMCTPATMBHBIX NpaBoHapyLweHusx, OduumansHas Maseta PC 101/05



YTO 0B6BUMHSAEMbIN MOXKET COAEPKATLCA MO CTPArKel No pacnopaXKeHuo cyaa B
cnefyrowmx cnyyasx: (a) B cnydyae HEBO3MOXKHOCTU YCTaHOBAEHUA ero/eé me-
CTOXKMTENbCTBA, HAaNPUMeEp, NMOCTOSHHOTO UM BPEMEHHOTO, U CyL,eCcTBOBaHMUA
060CHOBAHHOIO NOAO3PEHUA, YTO OH/OHA MOTYT CKPbITbCA OT Npasocyaus; (b) B
cnyyae, Korga oH/oHa MoryT nsbexaTb OTBETCTBEHHOCTM 33 NMpPaBOHApYyLUEHWe,
TpebytoLero AnweHns csoboapl, Bblexas U3 CTPaHbI; (C) B Lensax npegoTtepalle-
HUWA AaNbHEeNnLero coBeplleHna npaBoHapyLleHus, ecan oH/oHa 6bian norma-
Hbl C MOMIMYHBIM U 3a4epiKaHbl. TeM He MeHee, PacrnopsKeHUe O 3a4epKaHum
He MOXKeT 6bITb U34aHO rOCYAAPCTBEHHLIM aAMUHUCTPATUBHBIM OPraHOM, Npo-
BOAALLMM Pa3bunpaTenbeTBo, a TONbKO cyaoM. HoBbIV 3aKOH, K TOMY Ke, 04HaKO,
COLEPKUT NONOKEHUSA O 3aZePKaHUN, KOTOPbIE HE COOTBETCTBYHOT MEXAYHAPOA-
HbIM cTaHZapTam. CTatbsa 168 npeaycmatpusaeT “obs3aTenbHOe 3afeprkaHue
21U, BOAWUTENEN aBTOTPAHCMOPTHbIX CPEACTB, HAXOAALMXCA NOZL BO3AENCTBMEM
HapKOTUKOB WM B COCTOAHWM a/IKOFO/IbHOTO OMbAHEHWUA, C MUMHUMA/bHbBIM CO-
[AeprkaHMem B KpoBM ankoronsa 1,2r /Kr, a TakKe /L, OTKa3bIBAOLLLMXCA MPOUTU
TECT Ha CoAepKaHMe aNKoroNa AN HapKoTMKoB”. CornacHo obLuiemy cTaHaapTy,
NvweHne cBoboabl Bceraa AOMKHO ObITb 060CHOBAHHbIM MO Mepe Heobxoan-
MOCTH, @ OCHOBaHWe 06A3aTeIbHO AO/KHO ONPEefenATbCA CYyA0M, B KaXKA0M OT-
[AeNbHOM ciyyae.

MpaBo 6bITb MHGOPMMPOBAHHBIM O MPUYMHAX AaPeCcTa UK 334epPHKaHuUsA, NPaBo
6bITb AOCTAaBNEHHbIM K CyAbe U Ha cyaebHoe pa3bupaTenbCTBO B TeYeHUe pas-
YMHOrO CpoKa, NpaBo Ha obanoBaHWe B Cyae AvweHus ceoboapl, NPaBo Ha
KOMMEHCALUMIO B C/lydae HE3aKOHHOrO apecTa WM 3afepsKaHus, TakKe rapaH-
TUPYIOTCSA, HO OHM BCE eLLe HeACHble B HEKOTOPbIX C/Iy4asnX, OCTaBAAA MeCTo ANS
HapyLleHUs Npas YesI0BEeKa CO CTOPOHbI COTPYAHMKOB NPaBOOXPaHMUTEIbHbIX Op-
raHoB.

B gononHeHMe K OTBETCTBEHHOCTU 3a /UL, NLLEHHbIX CBO6OAbI, NH06bLIM CNOCO-
6om 1, Takum 0bpasom, HaxogALWMXCA Noa, HenocpeacTBeHHOW OTBETCTBEHHO-
CTbO FOCYAapPCTBEHHbIX OPraHoOB, roCyAapcTBO 06A3aHO 3aLLMLWATbL UL, Haxo4s-
wmxca Ha ceoboge, 6€30MNacHOCTb KOTOPbIX HAXOAMTCA NOA, CEPbEe3HOM YrpOo30iA.
B 3TOM OTHOLLEHUM, OHO AO/KHO paccnenoBaTb Yrpo3bl M NPeAnpPUHATL BCE He-
obxoaMmble mepbl B 3aBUCMMOCTU OT ,,00BEKTUBHOM HEOBXoAMMOCTU”, TO eCcTb
,Cepbe3HocTM aena”. B cooTBETCTBUM C AaHHbIM TpeboBaHnem, YronoBHbI Ko-
[OEKC npeaycmaTpuBaeT npecTynieHune yrposa besonacHocTu (ctatbs 138).

3.2. HepaBHMe nameHeHunA Ha ceBepe KocoBo*

Mocne 3aBeplueHns 6ombapaMpPoBoK, KOCOBO HaxoAMUTCA NOA BPeMeHHOM aaMn-
Huctpaumeint OOH (MOOHK). o nposo3rnaweHna HesasucumocTn®, Cepbckan
obLMHa Ha ceBepe KocoBo®* 4acTMYHO COTpyAHMYANa C agMmuHUcTpaumein OOH.

32 lMonoxeHwue B obnact 6esonacHocTv B MuTpoBuLE B neprog ¢ Aekabps 2008 no siHeapb 2009 roaa LIeHTp rymaHuTapHoro
npasa Kocoso, 2009

33 Kocosckas [leknapaumsi o HesaBucumocTtu, Accambnest Kocoeo, 17 cespans 2008

34  MyHnuumnanutetsl 3y6uH Motok, Jlenocasuk u Mutposuua
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OpfHaKo, cuTyaums CTana HecTabuiabHOM M HaCUMNLCTBEHHOM nocne obpeTeHusn
HEe3aBMCUMOCTU U 3HAUUTE/IbHO YMeHbLUKAo npucytcTene OOH. CesepHoe Koco-
BO MO-NpeXHEeMy He NOJAHOCTbIO KOHTpOAUpyeTcs, HK MpasuTenbcTBom Kocoso,
HW1 CepbCKMMM BRACTAMM.

bBe3onacHoOCTb CTpaHbl BCerga cBA3aHa ¢ GYHKULMOHMPOBAHMEM €€ MHCTUTYTOB.
B nepsyto oyepeab 3TO 3aBUCUT OT IPPEKTUBHOIrO GYHKLMOHMPOBAHMA NOAU-
LMW1, OPraHOB MPOKYypaTypbl, CYA0B, TAMOXEH, @ TaKXe APYyrMx OpraHoB BAacTu
Ha MecTHOM ypoBHe. KocoBcKas Monunuus (KM) asnaetca eanHcTBeHHbIM Ko-
COBCKMM WHCTUTYTOM, gelcTtaytowmm B CeBepHoii Mutposuue. Moanuenckmni
y4yacTok B CeBepHoOl MUTpOBULE TECHO COTPYAHNYAET C PEerMOHaNbHbIM OTAeNe-
HMEM NOJIMLMK, PACMONOKEHHBIM B FOXKHOW YacTv Mutposuubi*®. Korga nmeror
MEeCTO KaKune-nmbo npoucLIecTBUA, OHU PearnpytoT COBMECTHO C PErMOHasIbHbIM
oTAeNEeHMEM NOANLMUU U PETMOHAJIbHBIM MNOANLENCKMM KOHTUHIEHTOM Muccum
EC (EULEX)%. EULEX Bce ele He B NoJIHOM 0bbeme AEeNCTBYET HA TEPPUTOPUM
KocoBo. MepBaa npobnema, ¢ Kotopol ctonkHynacb EULEX, 6b110 ycTaHoB/E-
HUe eé NPUCYTCTBMA Ha Bcel TeppuTopumn KOCOBO, BKAKOYAA ABA KOHTPO/IbHO-
NPOMYCKHbIX MYHKTa Ha ceBepHoM rpaHuue c Cepbueil.

Mpucytctene Muccmum EULEX BKAtoYaeT B ceba Tpu cocTaBHbIX YacTu: Koctuumto,
Monnumio n TamoxkHto. OgHOM 13 rnaBHbIx Lenen MNpasosoii Muccum EULEX sB-
NAETCA COBEpPLUEHCTBOBaHMWE U yKpeneHne cyaebHon cuctembl Kocoso, caenas
€€ MOHOCTbID MHOTO3THUYECKOM, BecnpucTpacTHOW, cBOOOAHONM OT NoUTUYE-
CKOTroO B/IMAHMA, CNOCOOHOM K NpoBeAeHUIO cnpaBeansoro cygebHoro pasbum-
paTenbCTBa B COOTBETCTBMM C MEXKAYHAPOAHBIMU CTaHAAPTaMM U NlydLLEeln eBpo-
nercKom NPaKTUKOM. TaK e, Kak 1 B nepuog Ao EULEX, aaHHas muccua fonkHa
Ha3HaYMTb MEXAYHAPOAHbIX CyAen, KoTopble byayT paboTaTb B TECHOM KOHTaK-
Te C MeCTHbIMK Konneramu. Cyabu 1 npokypopbl EULEX, K TOMY e HacTaBHUKW,
KOTOpble HACTaBAAKT U KOHCYNbTUPYIOT CBOUX Konner. B cootBeTcTBum ¢ odmum-
aNbHbIMW AaHHbIMK, nopaaKa 10% uncneHHoro coctaBa EULEX 310 paboTHUKM
npasocyaus, unm 300 yenosek. M3 HUX 70 YenoBeK 3TO PabOTHUKM NMEHUTEHLU-
apHOM cucTeMbl, a TakKe 6onee 40 cyaen n okono 20 npokypopoBs. OgHAKO, MUC-
CUs TOJIbKO Hayasia cBoto paboTy, U Moka elle TPYAHO OLEHUTb e€ BAUAHME MO
OTHOLLIEHWIO K tobomy BOMpOCy, B TOM YMC/Ie B OTHOLLIEHUW NpaBa Ha cBoboay U
JINYHYIO HENPUKOCHOBEHHOCTb /INLL,.

CypnebHble opraHbl, B Tom yncne OkpykHoi Cya MuTtposuupl, OKpy»kHas Mpoky-
paTypa, MyHuumnanbHbin Cya u MpokypaTtypa, MyHuumunanbHbii Cya no Menknm
npaBoHapyweHnam, He GyHKUMoHMpYoT ¢ 20 pespans 2008 roaa. 22 ¢pesBpans
2008 roga Cepbckoe MuHucTepcTBo KOCTULMM B3A0 HA ceba MyHULUMNAbHbIN
Cya v cyad, No MenKMm npaBoHapylueHnam ropoaa Jlenocasuk u 3ybuH MoTok.

35  HOxHas YacTb HacereHa nNpenmyLLecTBeHHO anbaHuamm

36 Esponeiickuii Coto3 B obnactu BepxoseHcTtsa MNpasa B KocoBo, co3aaH 04HOBPEMEHHO C NPOBO3IMaLleHNeM HE3aBUCUMO-
cTu. [MaBHOM LiENbio SBMSETCS OkasaHKe NoMOLLM 1 nogaepxka Bnactent KocoBo B 06nacTi BepxoBEHCTBa Npasa, B YacT-
HOCTU, MoNuUMK, cyaebHbIX OpPraHoB 1 TaMOXEHHOW cepbl. ATO TeXHWYeckast MUCCUS, koTopas ByaeT KOHTPONMpoBaTh,
HaCTaBMsiTb U KOHCYMLTUPOBATbL MPY COXPAHEHUM OrPaHUYEHHOTO YNCTa UCTIONHUTENBHBIX NonHomMouunii. EULEX pa6oTaet B
pamkax obLLel cTpykTypbl Ge3onacHocTu pesontoumnn 1244 Oprannsaumn O6beanHeHHbIX Hauunii 1 UMeeT efuHyio LienoyKy
KoMaHoBaHusi B bptoccene



Mo nmetowmmcea ceegeHmam, 8 2008 rogy B AOCTyne K NPaBOCYAUIO M NPaBy Ha
cnpasegMBoe M cBoeBpeMeHHoe cyaebHoe pa3bupaTtenbcTBo H6bIN10 OTKa3aHO
npeanosioxuTensHo bonee yem 2000 rpaxkaaH. MapannenbHO CTPYKTYpbl HOCTU-
LMKN BbINOMHAT QYHKUMM MYHULMMNANbHBIX CYyA0B U CYA0B MENKUX MpaBoOHa-
pyweHuii. OHM B OCHOBHOM PaboTatoT C rpaXKAaHCKUMU AenaMu, TaKUMK, Kak
pa3Bogbl, HacNeacTBo U T.4. B cBoelt paboTe OHM pyKOBOACTBYHOTCA cepbCKMMM
3aKoHamu. CepbCcKoe 3aKOHOAATEIbCTBO A0 CUX MOP UCMONAb3YeTCA BO BCEX YroO-
NOBHbIX Aenax.

MNMocKo/bKy ceBepHan YacTb KocoBo, M MO 4acTU BatOTHOW CUCTEMbI, A TaKKe
3NEeKTPO3HEPreTUYECKOMN, NOYTOBOM U TENEKOMMYHUKALMOHHOM CUCTEM, HAXO-
anTca nog, saMaHnem Cepbun, KocoBo He MMeeT eAMHON BantoTbl, KOTOpasa UC-
no/sib30Basiacb Hbl HA BCel eé TeppuUTOpUK; BaltoTa, UCNONb3yeMas B CEBEPHOM
Yyactm KocoBo 370 cepbcKkuii AnHap. MHCTUTYUMOHANbHbLIN Bakyym co3gaet bna-
ronpuATHbIE BO3MOXHOCTU 417 NPECTYNHMKOB, 415 Pa3pacTaHUA X HE3aKOHHOM
aeatenbHocTu. OHKM AencTBYOT cBOBOAHO M 6ecnpenaATCcTBEHHO; OHU BOB/IEYEHDI
B HE3aKOHHYHO TOProB/t0 U KOHTpabaHAay, KOHKYpUPYS APYr C APYIrOM, U BCenss
CTpax BO BCEX, MPOMKMBAOLLMX TaM, TPaXKAaH.

KocoBCKMIM Nonnuencknin yyactok B CeBepHot Mutposuue GyHKUMOHUMPYET C
asrycta 1999 roga. 3TOT NONMLENCKMIA YYaCTOK He NpeKpaTua paboTaTb nocne
nposo3rnaweHna Kocoso cBoeit HesaBUCMMOCTU. LllecTbaecaT aa cepbcKux
NOJIMLENCKUX U AONONHUTENbHO 44 MOAULENCKUX, KOTOopble paboTanun B peru-
OHa/NIbHOM ynpaBaeHMA noanuun B MuTposuLe A0 HesasucumocT Kocoso, B
HacTosee Bpems paboTaloT B MOAMLENCKOM y4yacTKe B CeBepHoi Mutposu-
ue. Mo umetowenca nHdopmaummn, nonnuenckne Ha cesepe Kocoso npu ape-
CTax W 3aJepyKaHusaxX NuL, OeWCTBYIOT B COOTBETCTBUM ¢ CepbCcKMM YronoBHO-
npoueccyasbHbIM KOAEKCOM.

4. HapyweHus npaBa Ha cBo6oay 1 NNYHYIO
HeNnpPUKOCHOBEHHOCTb L, CBAiI3aHHble C KOHPANKTamMU

Ha npotaxkeHun nocnegHux 20 net, KOHPAMKTHbIE CUTyaLMM 3a4acTyto ABAS-
JINCb OCHOBOW A5l CEPbE3HbIX HAPYLUEHUI MPaB Ye/N0BEKa, B TO BPEMA KaK He-
3aKOHHOE /iMleHne cBoboabl He paccmMaTpMBanoCh, Kak nNpobaema v LWMPOKO
onpasAblBasoch ,3alMTON Hapoaa M rocygapctea”. Hanbonee spkue caydam
HapyleHns npaBa Ha cBoboay M NINYHYI0 HENPUKOCHOBEHHOCTb 3aBEPLUM/IUCD,
KaK BOEHHbIe MPecTynieHns, BKAOUYUTENbHO reHouma®. B page cTpaH (BocHua
lepuerosurHa, Cepbusn, YepHoropusa) 6bia1 cO34aHbl KOHLEHTPALMOHHbIE nareps,
r.e UMesio MeCTO KeCTOKoe U becuenioBeyHoe obpallieHne ¢ 3aeprKaHHbIMU Y-
uamu. Hanbonee 4acTbiMu HapyLIEHUAMM MPABa Ha }KMU3Hb ABAAINCL YOUICTBA U
noxnueHumAa. B Cep6vwl, NO/INTUHECKU U STHUYECKU, MOTUBUPOBAHHOE NNLLEHNE
cB06OAbI 3a4aCTYHO M KOCBEHHO CBA3bIBANOCh C KOHGANKTOM 90-x rogoB. Kpome

37 Mpokypop npotus Pagucnasa Kpctuua — | Cyne6Has Manata - Pewwenue - IT-98-33, MexdyHapoOHbIl y2oroeHsili mpuby-
Harn o beiewet KOzocnasuu, 2 asrycta 2001 roga
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TOrO, HEKOTOPbIE U3 3TUX HaPYLLIEHWN BbIN, TaKKe HapylueHUAMN KOHBEHLMMN O
cTaTyce 6exeHues3®,

4.1. MNoxunweHune B CeBepuHe

MpeacTaBuTeny BOCHUINCKMX HaLMOHaAbHbIX MeHbWwKHCTB (Mehmed Sebo, Zafer
HadZi¢, Medo Hadzi¢, Medredin HodZi¢, Ramiz Begovi¢, Dervi§ Softi¢, Mithat
Softi¢, Mujo Alihodzi¢, Alija Mandal, Sead Pecikoza, Mustafa Bajramovié, Hajrudin
Sajtarevi¢, Esad DZihi¢, Ramahudin Catovi¢, Idriz Gibovié u Mevlida KoldZi¢) 6b1au
rpaxgamm, Ha ToT MomeHT, Coto3Hol Pecnybanku FOrocnasum (CPHO), npoxkusa-
towmmm B cene CeBepuH, MyHuUmMnanuteta MNpunboi. B 3STOT KPUTUYECKUI AEHD,
22 okTAbps 1992 roga, OHM HaNpPaBAAANCH NO KAKMM-TO CBOMM NOBCEAHEBHbIM
aenam B Mpuboii. OHM cenn B pelicoBblii aBTobyc (Pyao-Mpuboit). Pagom c ce-
nom Muoue 3Ta perMoHanbHan Aopora NpPoxoauT Yepes Tepputoputo bocHun m
lepuerosuHbl (bur).

YneHbl BOEHU3NPOBAHHOTO popmmpoBaHus ,0cBeTHULbI” (McTuTenn) nog Ko-
MaHZoBaHMem MwunaHa Jlykmya 13 Buwerpaga, ocTaHoBUAM aBTOBYC, B KOTOPOM
exanu xutenn CesepuHa. MNocne NpoBepKn yaoCTOBEPEHUI NMYHOCTM, OHM 3a-
6panu 13 asTobyca TonbKo 6ocHUILEB, 16 M3 HUX. [Tocaanam B FPy30BUK U A0-
CTaBMAN B rOCTUHULY BununHa Bnac 8 Buwwerpage, roe nx cHavana »ecToKo Mbl-
Tanu, a 3aTem npuBesnn Ha beper pekn [puHa u Bcex KasHuAW. Tena nornbumx
[0 CUX NOP He HalAaEeHbI.

Benrpagckuit OkpyxHow Cya npurosopun (3aouHo) Munana Jlyknya u Onusepa
KpcmaHoBwmua K 20 rogam TIOPEMHOTO 3aKIoYeHUs KaxKaoro. OH TaK»Ke npu3sHan
BMHOBHbIMW [parytuHa AparytnHosuy n [xkopaxe LLeBny, NnpMroBopmB Kax-
£oro K 15 rogam TiopemHoro 3akntoueHma. CyaebHbiM pelleHnem, BbIHECEHHbIM
Benrpaackum OKpyKHbiM Cyaom, KoTopoe 6bI10 NoATBEPKAEHO BepXoBHbIM
Cynom Cepbuu, ocyaeHHble bblan NpeacTaBaeHbl B KayecTse 60eBUKOB BOOPY-
YKEHHOW He/leranbHOoM rpynnupoBKK. Tem He MeHee, UMETCA MHOTOYUC/IEHHbIE
[0Ka3aTeNbCTBA M CBUAETE/IbCKME MOKa3aHMA, KOTOPble O4HO3HAYHO YKa3blBatoT
Ha TO, YTO ZlaHHaA rPyNMNMPOBKA AeNCTBOBaNa, KaK YacTb BOMCK Buwwerpaackoi
Bpuraabl Pecnybnmnku Cepbekoit. Hanpumep, B xoae cyaebHoro pasbupartenb-
cTBa bb1/10 BbIABNEHO, YTO LLITab Buwwerpaackon bpuraabl Boigan MunaHy Jlykuy
opyue.

Benrpagckuit UeHTtp NymanuTtapHoro Mpasa (LLFY)* 1 uyneHbl cemelt NoxuuieH-
HbIX NOAANN UCK, B KOTOPOM MPOCU/IU, YTOBbI FOCYAAPCTBO BbIMIATUIO KOMMEH-
CaLMio YNeHam cemeil, MOXMULLEHHbIX KuTeseit CeBepuHa, Tak Kak OHO 0653aHo,
B CBA3W C OOLLEMN3BECTHON CUTYaLMEN U STHUYECKUM KOHGIMKTOM B BocHUM m
lfepuerosuHe, NMBO 3anpeTUTb Npoesa aBTobycos No MapLipyTy, 1Mbo obecne-
4ynTb 6e30MacHOCTb CBOMM rpakKAaHam, BbIHYKAEHHbIM C/lef0BaTh Yepes AaH-
HYIO TEPPUTOPUIO, FOE UX KU3Hb eKeAHEBHO MoABEepraeTca onacHoOCTM M3-3a UX

38 Tpunsta B 1951 roay, Bowna B cuny 22 anpens 1954 rona
39 www.hlc-rdc.org



3THMYECKOro NpoucxoxKaeHus. Cya, OTKNOHUA 3TU 3aABAEHUA U NPUHAN B3aMeH
HenogKpenieHHble JOKYMEHTaMW YyTBEPXKAEHNA rOCyAapCTBEHHbIX NpeacTaBu-
Tenen [[eHepanbHol MpokypaTtypbl Pecnybanku], 4uto MUHUCTEPCTBO BHYTpEH-
Hux fen [MB/], B COOTBETCTBUM C MPUMEHAEMbIMW MPABOBbIMU HOPMaMMU, He
6b1/10 0683aHO OTMEHMUTb 3TOT aBTOBYCHbIM MaPLUPYT UK NPEAOCTaBUTb 3aLUTY
rpaxgaHam CPIO, KoTopble exxeHEBHO Npoe3Kanu Yepes HebesonacHble palio-
Hbl. *° Kpome Toro, B COOTBETCTBUM C HbIHELUHUMM MPUMEHAEMbIMU NMPABOBLIMM
HOpMamK, NPeAnUCbIBAOLLMMM TOCYAapPCTBY BO3MELLEHWE A/1A YEeHOB cemei
rpa*kAaHCKMX KepTB BOMHbI, CEMbM NOXULLLEHHbIX }KuUTenel CeBepuHa bbINv Nu-
LWEeHbl KaKMX-NMMB0 mMaTepuanbHOM MOAAEPKKU, TaK KaK rocyfapcTBo He cyuTa-
€T UX YIeHaMU cemel XKepTB BOWHbI. TOYHEe, B COOTBETCTBUUN C HOPUANYECKUM
onpegeneHNem KepTBOM ABAAETCA ,/INLO, KOTOPOe MNOMY4YWo, MO KpawmHen
mepe, 50% BHeLUHWUX NOBPEXAEHUN U3-3a PAHEHUI UM TPABM, KOTOpble OCTa-
BUAU BUAMMBbIV CNef, HaHeCeHHble B pe3y/bTaTe MbITOK UK AnweHna ceobogbl
MPOMUBHUKOM 80 8pemMs 80LliHbl, B XOe BOEHHbIX onepaLui, maTepuaabHbIMM
OCTaTKaMM BOMHbI UK 8paxoebHbix cabomaxcell, mo ecmb meppopucmuyecKu-
mMu akmamu”.

4.2. NoxuweHne B Ctpnunm

B cy660Ty, 27 deBpans 1993 roga, rpynna congat Apmun Pecnybnmkm Cepb-
ckoli*! noa KomaHaoBaHuem, obBmMHAEmoro faarckum TpubyHanom, MunaHa Jly-
KMYa, Ha »KeNe3HOoA0POXKHOM cTaHumm CTpnum 13 noesga Homep 671 3axsatuna
19 venosek, 18 mycysnbMaH M OAHOFO XOpBaTa, U O0TBE3Na UX B ceno MNpenoso, B
HenocpeacTBeHHOM 6aM30cTu OT Buwerpaga (bocHus u lfepuerosunHa). Congatbl
NPWBENM UX B CMOPT3a HaYa/IbHOM LWKObI, BbICTPOU/IN BAO/b CTEHbI, 0ObICKaNN
1 n36MNKn. 3aTem OHM CBA3A/IM UM PYKM MPOBOJIOKOM, 3aTONIKAAN B FPY30BUK U
YyBE3/1M B APYroe ceno B HanpasneHun Buwerpaga. MunaH Jlykny n bobaH UH-
[OXKMY Ka3HUAW N0AEN M3 3TOrO Noe3Aa B rapake 04HOT0 U3 COXIKEHHbIX 4OMOB,
B HEMOCPEACTBEHHOM BAM30CTU OT peKkn [puHa.

Ha cerogHsWwHMI aeHb 6bla1 HaKa3aH TO/IbKO OAMH BUHOBHbIN. 9 ceHTAbpAa 2002
roaa Boicwuin Cyg Beno Mone (HepHoropwus) npurosopun Heboliwa PaHucasave-
BUY K 15 rogam nuweHus ceoboabl. B 2004 roay BepxosHbiii Cya YepHoropum
noATBEpPAUN 3TOT NpuUrosop. B xoae cyaebHoro pasbupaTtennCcTsa, Cy4 Noayynn
OOKYMEHTbI, KOTOPbIe MOKa3bIBaAtOT, YTO BbICLUIME FOCYAAPCTBEHHbIE OPraHbl BAa-
cTn TorgawHen CotosHon Pecnybaunkm KOrocnasum (CPHO) 3Hann o Tom, 4TO 3TO
npecTynjieHne roTOBUTCA eLLe 3a MecAL, A0 NOXULLEHWUA N04EN, N OHWU He npea-
NPUHAN HUKAKUX Mep, YTODbI He AonycTUTb 3Toro. MNpeacTaBieHHbIe MHOTOYMC-
JIEHHbIe YIMKM, TaKKe YKa3blBAOT Ha TO, YTO noMnumo Hebolwun PaHncasanesmya
1 MunaHa Jlyknya, B COBEPLUEHMM ITOTrO MPECTYneHUsa y4acTBOBaM U apyrue
nvua. PaccnenoBaHue B OTHOLWEHUM 3TUX APYTUX NINL, €LLLe He NPOBOANAOCH.

40 [JokymeHTauus B apxuse LleHTpa rymaHutapHoro npasa
41 Apmusi BocHuiickux cepbo
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4.3. He3zakoHHOe 3apepxaHne Anb6epra Hebux n
CkeHpgepa Ucydpn

Korga cepbckue cunbl besonacHocTM bombapanpoBann anbaHckoe ceno [o-
MaHeK, myHuumnanuTeTa Mnorosaue (Kocoso) 26 mapTta 1999* roaa, Anbbept
Hebux (17) ykpbinca ¢ cembent B cene LUTpyOynoB B TOM Ke MyHUUMNANUTeTeE.
MpeacTtasuten MuHuctepctea BHyTpeHHUx en Cepbun u lOrocnasckoi Apmum
OKpYnan aepesHto 28 mas 1999 roga. Tpu npeacrasutens KOrocnasckol Ap-
MWK BOLWWAW B AOM, B KOTopom AnbbepT Hebux npoxunsan smecte ¢ 20 yneHamu
CBOEl cembM, U NPUKa3ann emy, ero otuy Xadepy Hebuxy, u gsotopogHomy b6pa-
Ty Dkpem Hebuxy obbickaTb 4OM. Bo Bpema 0bbicka congatbl b1UAn nx npmMknaga-
MW aBTOMATOB, MOC/E Yero BbIBE/IN HA Y/IULLY M NPUKa3aam CTaTb JIMLLOM K CTEHE C
NOAHATbIMU pyKamu. BeicTpomaum n goctasuam ux B ceno Hoso Ymkatoso. OTTyAa
Ha rpy3oBMKax OHW BbinK gocTaBaeHbl B [Noroeal. B [norosal, 6b11m B3aTbl UX
JINYHbIE JaHHble; NpoBeAeHa NapadMHOBaA NpPoBepKa, YTobbl yA0CTOBEPUTLCA
B TOM, YTO B Moc/negHee BPeMs OHM MCMO/Ib30Ba/IM OTHECTPEIbHOE OpYyXKue, a
3aTem MX NOMECTUAN Ha CKNAS, TAE YXKe coaepKanocb bonblie anbaHCKUX rpaK-
OAHCKUX NULL.

Ha cnepytowmnin Bedep, conaatbl NPUKA3aam A0AAM NMOKUHYTb CKAAL U CECTb B
aBTobycbl. Co cnoB AnbbepTta Hebuxa, aBTobycoB 6bI10 HECKO/bKO, MO 50 mMyK-
YMH B Kaxkgom. Okosno 184 oHu npubbiav B Tiopbmy B JlIunnsaHe (Kocoso). Koraa
OHM BbIXOAUAN U3 aBTOOYCOB, THOPEMHbIE OXPAaHHUKM UX M3OMBAN. 3aTEM OHM
6bINM 3apEerncTpUpPoOBaHbl, OXPAaHHUKMU KOHGUCKOBANW MX JIMYHbIE BELLM U MOMe-
CTUAN 334 ePXKaHHbIX B KaMepbl. YC10BMA B TIOpbMe JIMNasHe 6blan TAXKENbIMU.
OHM NoNYyYNIM NO YETBEPTUMHKE YepCTBOW ByXxaHKM x1e6a, a THOPEMHbIEe Kamepbl
6b1n1 nepenonHeHsbl. MNocne 12 aHein, npeactasutenn Cepbckoro MuHUCTepCTBa
BHyTpeHHUXx [en nepesenn Anbbepta Hebuxa n apyrux 3agepaHHbIX anbaH-
ueB B TiopbMy lNoxkapeBsau, (Cepbus). Bo Bpems nepeBo3ku B aBTobycax, Nosu-
LLeMCKMe U TIOPEeMHble OXPaHHUKM UX M3buBanu. U3bneHna NpoaoKanoch, Noka
OHM HaXxoANAWUCb BHYTPU Kamep. ANOAaHCKMM 3aK104YEHHbIM B TFOpbMme MoXKape-
BaL, HM OblJI0 pa3peLleHo ryaaTb, CUAETb Ha KPoBaTU. MM N03BONIAIM YMbIBATbCA
O4MH pa3 B ABe HeAEeNU. 3a BpeMA cogeprKaHnsa B TtopbMe lNoXKapesal, noanuma
HW pa3y He gonpocuna AnbbepTa, He BblAana opaep Ha apecT, He BblHecna 06-
BUHUTENIbHOIO 3aKNtoueHua. AnbbepT Hebux 6b1n ocBoboxkaeH 20 Hosbps 1999
roga. B mapte 2005 roga emy 6bin1 MOCTaB/eH AMArHo3 ,NoCcTTpaBMaTUYecKoe
cTpeccoBoe pacctpoiictso” (MTCP) B pe3ynbTate NPUMEHEHUS NbITOK.

B TOT Ke AeHb, Korga 6bin apectoBaH Anbbept Hebux (28 masa 1999 roga), ye-
Tblpe COTPYAHMKa cepbCcKkMx cun 6e3onacHOCTH, TakxKe Bowan B Aom CKeHaepa
Ncydun B cene Hoeo YmkatoBo (KocoBo), K KoTopomy Bexann mHorme 6exkeHubl
N3 OKPECTHbIX AepeBeHb. OHM 0TO6panu 13 MyKUMH U M3OMBAAM UX NPUKNa-
OaMKn B TeYeHMe HECKO/IbKMX YacoB, a 3aTeM [0CTaBuUAM Ha peKy [peHuua, rae
MM NpPUKasann BOMTU B BOAY U BanATbCA B rpasn. COTPYAHUKM NOAULMN U CON-

42 B 10 Bpemsi KOCOBO Haxoawmnock rog NorHbIM KoHTporem Pecny6nuku Cepbus



[aTbl OTKPbLIM OTOHb U HEOAHOKPATHO YrpoXKanun ybuTb 3asepaHHbix. CnycTs
TpW Yaca ux goctasunm B Fnorosau, B 6ap Qerima Desiskuja, rae ux HenpepbiBHO
6UNN MEeTaNIMYECKMMM NPYTbIMU U BencbonbHbIMM BUTamn. 3aTem congatbl
NpUHeCn BeAPO BOAb! A/1A 3aK/AOUEHHDBIX, YTOObI CMbITb KPOBb, MOC/E YEro ux
3aCTaBUAN BbINUTL 3Ty BoAy. Ha cneayrowmii ieHb OHU BbI3Ba/IM HECKOJ/IbKO asl-
6aHLeB MO UMeHaM 1 JOCTaBUAM B BiM3nexallee paspyLleHHoe 34aHue, rae ux
Aonpawmsanun. YeTbipe MHCNEKTOPaA NoAMLMK paccnpawmnsanmn CkeHaepa Ncydu
06 OcoboguTtensHot Apmun Kocoso (OAK). OHM gonpalunBanu ero Becb AeHb
Ha NPOTAXKEHUM, KOTOPOTrO NMOCTOAHHO M3buBanun. Koraa oH Tepsaa CO3HaHUE, ero
npusoauaW B TyaneT, YToObl NPMBECTM B YyBCTBO, a MOC/Ee KOPOTKOro nepmnoa
BPEMEHU [,0NpoChl U U3BUEHUA NPOAONKANNCE.

Mocne ponpoca, OHW NpUBEN ero 06paTHO TyAa, e OH paHee copepxkanca. Ha
cnepytollee yTpo Ha aBTobycax afbaHCKMX 3afepKaHHbIX NPUBE3IN B TIOPbMY
JlunnAHe, 1 TONbKO Ha NATbIA AeHb NOC/E 3aepPrKaHMA TIOPEMHbIE HAaA3MpPaTENN
pa3speLlmniv UM NoNb30BaTbCA TyasieToM. HeCKONbKO AHEeNM CnycTa UX OTBE3/U Ha
aBTobycax B TiopbMy [MoXKapeBal, B KoTopoi CKeHaep coaepxkancs go 14 anpe-
na 2000 roga, noka oH He 6bia 0cBObOXKAEH MO peweHuto MuHuctepctea Koctu-
umm Cepbun. MomMMMO 3TOrO, OH HMKOTAA He Moay4Yan HU OOHOTO AOKYMEHTa O
3a4epPrKaHNK, HET HUKAKMUX 0OBUHUTENIbHBIX aKTOB, MPOTMB HEro He BO3OyXKaanu
pena. Ero paxe He gonpawwmsann. C mapta 2004 roga npoLwwoann Kypc ne4yeHums
C AMArHO30M MOCTTPaBMATMYECKOe CTPECCOBOE PaCcCTPOMCTBO.

17 mana 2007 roga benrpaackuii LleHTtp fymanutapHoro Mpasa (LFMN) nogan ot
nmeHun Anbbepta Hebuxa n CkeHaepa Ucydu ncK o KomneHcaumm npotus Pecny-
611Kkn Cepbua B pamKax peannsaumm nporpaMmbl noaaepku LM xepTs Hapy-
LIEHWI NPaB Ye/I0BEKA NPU OCYLLECTB/IEHMM MUX NPaBa Ha BO3MelLeHWe yuepba®.
18 nekabpa 2008 roga LU nonyumn cyaebHoe pelleHune, BbiHeceHHoe MNepBbiM
MyHuumnanbHbim Cynom benrpaga, Kotopoe 06sa3biBaeT Cepbuto BbINAATUTb
no 185000 RSD (okosio 2000 eBpo) AnbbepTty Hebuxy n CkeHaepy Ncydu Kark-
O0MYy, B KayeCcTBe OTBETCTBEHHOCTM rocy[apcTBa 3a HE3aKOHHOe cofepKaHue
nog, cTpaxkel B TeyeHme 6 U 11 mecaues cooTBeTcTBeHHO B 1999 1 2000 rogax.
B cBA3M c HEYMECTHO Manoi cymmoir komneHcauuu, UM nogan anennauuio B
Benrpaackuii Okpy»Hoi Cya,. MpoLecc elle He 3aBepLUEH.

4.4. MpuHyanTenbHaa moounnsaumna 6exxeHueB

Nletom 1995 roga coTpyaHuku Cepbckoro MuHucTepcTBa BHyTpeHHUX [en
(MUP) He3aKoHHO 3agep»kann okono 10 000 6exkeHueB 13 XopsaTumn u bocHun
1 [epLeroBuHbl, KOTOPbIX NepPeBenn Ha TeppuUTopmio Xopesatmum n bocHum u lep-
LLeroBmHbl. Tam, X BbIHYAUAM, NPOTUB UX BOJIM, K YY4ACTUIO B BOEHHbIX onepa-
uMAX B Kadyectse YneHoB Apmun Pecnybamnkm Cepbckort KpauHbl* nam Apmnn

43 Mpwu nogaepxke LLiBeackoro XenbCyMHKCKOro KOMUTETa MO NpaBam YerioBeka
44 Apmusi XopBatckux cepboB, BO BpeMsi BOiHbI B XopBaTum
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Pecnybaunkm Cepbckoin®®. BonbLIMHCTBO M3 HUX NOrMB/I0 B X04e 3TUX Onepaumi, a
MHOTMe No-NpeXHeMy CTpasatoT oT GU3NUECKUX U NCUXMYECKUX MOCNEACTBUN.
LeHTp MymaHuTapHoro MNpaea npeabasua 6onee 1000 cygebHbIX MCKOB NPOTUB
Pecnybnaukun Cepbua, OT MMEHW HaCUIbCTBEHHO MOBMAN30BaHHbIX BeXeHueB.
Hanpumep, lyrneta CroaH, Kacan Mune, Cumunu Jxkopaxke, [epeta 3apasko,
unskosuy CnasKko, Kocosumy xKypo u Jllobuwmny Mupko 6exxkanm 13 XopsaTum
B Cepbuto BO BpemMs BOEHHOM onepaLmn, U3BECTHOM Kak ,Bypa” B aBrycte 1995
rofila U3 cTpaxa 3a CBOI }KM3Hb U KU3Hb CBOUX cemei. Mpunbbis B Cepbuto, oHM
nosly4Ynnm ctaTyc 6exeHLeB B COOTBETCTBUM C MECTHbIMW MPABOBbIMM HOPMaMM
n KoHBeHuue o ctatyce bexkeHueB. OgHaAKo KX cTaTyc BeeHua He NoCAyKun
npenaTcTBuem ana cotpygHukos Cepbckoro MuHucTepcTBa BHyTpeHHMX [den
(MB/), uTobbl BCKOpe NMLWUTL UX cBOboAbl. OBMaHOM UK Be3 Kakux-1Mbo 06b-
ACHEHWUIN, C NPUMEHEHUEM CUJIbl, B MPUCYTCTBUM YNEHOB CEMEN, NOoNMLLENCKMNE
apectoBanyu 6ONbLIMHCTBO U3 HUX CPa3y XKe Noc/e TOro, Kak OHW NepeceKknu rpa-
HULY, @ HEKOTOpble U3 HUX BblIM apecToBaHbI B Narepsax 6exeHues. MNocne ape-
CTa, 3TV N0AMN B YCNOBUAX CTporoin 6esonacHocTn Bbiin nepesegeHbl B IpayT
(XopBaTna) B narepb Cepbckoit JobpoBonbyeckon Bapamu. MNocne 3aBepLieHmn
,NOAroTOBKN *6 B narepe ux HacuAbHO 3auncnuau 8 Apmuto Pecnybavkm Cepb-
cKaa KpauHa.

Mo paHHoMmy aeny, 19 nona 2006 roga Cepbckuii BepxosHbili Cya OTKIOHWUA Tpe-
60BaHMA rocygapcTea o nepecmotpe MNepsbim MyHULMnanbHbiM Cygom benrpa-
42 0bBUHeHU, 3aaBaeHHbIX LieHTpom FymaHuTapHoro Mpaga (L) B TeuyeHune
1998 roga OT UMEHM 3TUX CEMMU HACUIbCTBEHHO MOBMAIN30BaHHbIX BexXeHUEeB 13
Xopsatuu. [laHHbIM NOCTaHOBAEHNEM, BepxoBHbili Cyg noaTBepamna OTBETCTBEH-
HocTb Cepbun 3a HapylleHMe npaBa Ha cBoboay W npaBa, rapaHTUPOBAHHOIMO
b6exxeHuam KoHBeHuMel o cTaTyce bexkeHues. MpuHUMMas 3710 pelieHue, Cya
Take noarsepamn obasatenbctso CepbcKoro rocyaapcTaa BbinaatMtb 2380000
RSD (okono 25 000 eBpo) B KauecTBe mMaTepuasibHON KOMMeHcaumn 3a yuwepb,
YNOMAHYTbIM KepTBam. MogobHble pelweHns Bbian BbIHECEHDbI B COTHAX APYrUX
Cny4yaes.

4.5. 3apep»xaHue rpynnbl [J)kakosuua®’

Mpu Munolwesuye®®, MNpaBUTENbCTBO NPU3HAN0 BUHOBHBLIMWU U ANLLNAO CBOGO-
Abl okono 1900 sTHUYecKMx anbaHueB No genam, Bo36yKAEHHbIX NPOTUB HUX B
COOTBETCTBMM C KOrocnaBckMm YronosHbiM KoAgeKcom 3a yrposy Tepputopuanb-
HOW LLe/I0CTHOCTU CTPaHbl UM 33 BCTYMN/IEHUE B CroBop, popmMrpoBaHmMe rpynnbi
C Le/Ibio COBEpLIEHNA NOAPbIBHON AeATENbHOCTM (MOAPbIB ,,KOHCTUTYLLMOHHOIO
nopsaka”). BoAbWWHCTBO AeN Kacanocb HapylweHuit no ctatbe 136 degepans-

45 Apmus BocHuiickux cepboB, Bo BpeMsi BOMHbI B BocHum 1 MepuerosuHe

46 “MNopgroToBka” BKMOYAET HECKOMBKO AHEN YHUXKEHWIA, NMbITOK U YHUKAIOLLEro AOCTOMHCTBO obpalleHre ¢ 06bACHeHUsiMK Toro,
4YTO OHM ABNSIOTCA “NpeaaTensmu cepbekoro Hapoaa”

47  [Oxakosuua/Djakova — ropog B KocoBo
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Horo YronosHoro Kogekca 3to ,,06benHeHME C Lie/1blo MPOBeAeHMNA BPaXKeCKon
aesatenbHocTU” nam no cratbe 125, Teppopusm”.

YneHobl rpynnbl Oxkakosuua (143 aTHMYeckux anbaHua us Kocoso) 6bian ape-
cToBaHbl ¢ 11 no 15 mas 1999 roga, NO OTHOLWIEHMUIO K KaXKaoMy U3 HUX Bblno
BbIHECEHO pelleHne 0 cogepKaHumn nog ctpaxken Ha 30 aHen. imes B Buay, HA-
TOBcKMe 6ombapampoBKy HOrocnasum, Ux anweHne cBob6oAbl COOTBETCTBOBA/O
cepbcknum 3akoHam ao 15 mroHa 1999 roga. OgHako, HaumHas ¢ 15 nioHa no 17
HOs6ps 1999 mnx 3aaepskaHue bbl10 He3aKOHHbIM. B Hayane 2000 roga 6bia op-
raHM30BaH MaccoBbli cyaebHbI Npouecc, U Lenas rpynn 6bina NpurosopeHa K
1632 rogam TIOPEMHOTO 3aKA0YEHUA.

B deBpane 2001 roga HOBOE NPABUTENbCTBO NMPUHANO 3aKOH 06 aMHUCTUK, MO
KOTOpOMY 6b110 0CBOOOXKAEHO HO/BLUMHCTBO /UL, OCYKAEHHbIX NO cTaTbe 136.
OfHaKO aMHUCTMA He PacnpOCTPaHAIach Ha TeX, KTO Obll OCYKAEH MO CTaTbe
125. BepxoBHbIi Cya U3MeHWN pelleHne no rpynne [Kakosuua 1 pacnopaaun-
cA 0 HOBOM caywaHuum gena B anpene 2001 roga. B aTom e peleHnn oH oTme-
HUAN coAepyKaHMe Nnoga CTpaxken A1A BCeX YAeHOB rpynnbl.

B nekabpe 2001 roaa, 173 yenoBeka 0CTaBanoCh B TOpbMe, M3 HUX 90 Bblan 3T-
HUYECKMMM aNbaHCKUMU NOUTUYECKMMM 3aKNtOUEeHHbIMW. OcTasibHble 83 Hbian
NPU3HaHbl BUHOBHbIMM B COBEPLLUEHMM OBLLMX YrONIOBHbIX NPecTynaeHun. B Te-
YyeHue roga 60NbLIMHCTBO 3aK/OYEHHDIX, B TOM Yncne 143 yenoBek 13 rpynnbl
[KaKkoBMLa, OCyKAeHHbIe MaccoBbix cyaom B 1999 roay, 66111 0CBOOOXKAEHDI,
KTO MO anennsiumm, KTo No aMmHUCTMM, @ B HEKOTOPbIX C/Iy4anx B CBA3M C OTObITU-
€M HaKasaHuA.

B Hoabpe 2000 roga npasuTenbcTea KOrocnasum u Cepbun nognmucanm cornatle-
Hue (06LenpuHATbLIN AoKYMeHT) ¢ Muccmeir OOH B Kocoso (MOOHK), koTopoe,
cpeau npo4yero, obecneynso ycnosma Ans PacCMOTPEHMA BCEX 3TUX AeN U Ans
nepeaayu 3aKkatoMeHHbIX KOCOBCKUX anbaHueB KocoBo, rae oHu byayT npopon-
aTb 0T6bIBaTb HaKasaHWe, ecin nepBoHavyanbHOE MPU3HAHWE UX BMHbI NOA-
TBepauTcsa. B 2001 roay 310 cornawieHne B OCHOBHOM 6bl/i0 BbIMOJHEHO.

4.6. PasroH nonuuuein AiBmxeHunsa “Otnop” B Cepbun®

OsukeHune ,0tnop” (ConpotmeneHne) 6bi10 MHULUMUPOBAHO B Ka4yecTBe CTyAeH-
YecKoro ABUXKeHUA B oKTAbpe 1998 roaa rpynnoi cTyaeHToB benrpaackoro YHu-
BepcUTETa HELOBO/IbHbIX PAabOTON CyLLECTBYOWMX y4eOHbIX OPraHM3aLnn n npo-
Ba/IOM aKLMUKM NpoTecTa NPoTUB penpeccnsHom pepopmbl obpasosaHusa Cepbun.
[BuKeHne Noayuymno noaaepikKy B Apyrmx yHusepcutetax Cepbun, a ero aktu-
BUCTbl Ha4ann Ny6AUYHO BblABUraTb TPEOOBAHUA O AEMOKPATUUECKUX U3MEHe-
HUSAX, BKAOYAOWMX B cebs ,,cBOOOAHbIE U CpaBeaMBble BbiIOOPbI, CBOOOAHbIN
W [0enosIMTU3NMPOBAHHbIN YHUBEPCUTET, a TaKKe cBOOOAHblIE U He3aBUCUMble

49 Co 2 masi no 24 cenTabps 2000 ropa
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cpeacTsa maccoBon MHbopmaumn”. [BurKeHMe 6bICTPO PacnpoCTPaHMIOCh BO
MHOrMX ropogax n nocenkax Cepbuu. M3HavanbHo, cocToAwee n3 HebonbLUoM
rpynnbl CTyAEeHTOB, ABWKeHWe , 0Tnop” nNpeBpaTU/IoCb B MACCOBOE ABUMKEHUE
NONUTUYECKMX NPOTUBHUKOB NpaButenbcTea. Cumeon ,,0Tnopa”, cxKaTbli Kynak,
CTa/ NPU3HAHHbLIM B HAPOAE, KaK CUMBOJI JIMYHOTO MY}KECTBa U PELLUMMOCTH, yCTa-
HaB/NMBAKOLLMM AemMoKpaTuieckme LueHHoctu B Cepbun. Cepbckoe npasutens-
CTBO OTBETWJIO MePBbIM, HayaB KamnaHutio B CMW, nsobpaskatowyto ,0tnop” B
KauecTBe BpaxkaebHOW opraHM3aumm, 3aTeM NyTeM paanKaabHbIX NOAULLENCKUX
aKUMIi NpoTUB ero aktueuctoB B Mae 2000 roaa. MNpenBbibopHas KamnaHusa B
Cepbun nmena mecTo cpeam exxefHEeBHbIX 3afepKaHnii akTuemcTos ,,0Tnopa”.

B nepuopg c Hayana mas no cepeamHy ceHTab6ps 2000 roga nonnums apectosana
6onee 2000 aktusBmctoB ,,0Tnopa”, okono 400 npeacraBuTeneit oNMNO3ULUOHHBIX
NONNTUYECKUX NAPTUI U 0KONO 100 aKTUBMUCTOB HEMPABUTENILCTBEHHbIX OPraHu-
3aumit (HNO). PaccnegoBaHue, nposoaumoe LieHTpom lymaHuTapHoro lMpaBsa
(LLFM), cocTosAwee M3 onpoca NOCTPaAaBWMX OT HE3aKOHHbIX AEWCTBUI CO CTO-
POHbI MOJIULMKU, U UX MOKaA3aHWA, AOKa3bIBET, YTO MUHUCTEPCTBO BHYTPEHHMUX
Oen (MBA) 3anyctnno 8 Hayane mas 2000 roga LWMPOKYH KaMMnaHMIO NPOTUB
monogexu B Cepbuu, B LeNOM, U NPOTUB akTMBUCTOB ,,OTnopa”, B YaCTHOCTH.
BONbLWMHCTBO 3aAepKaHHbIX ObliM Maaglwe ABagLaTH NATU NeT, B TOM 4Yuche,
okono 200 B BO3pacTe OT WeCcTHaauatTM Ao socemHaauatm net. Okono 300 ak-
TMBUCTOB ,,0TNOPA” 3a4epKMBaNUCb NO NATb U bonee pas. B page oTaenbHbIX
Cny4yaes, NOMUUMSA, TaKXKe 3aJep’Kana TpuaLatb matepei, KoTopblie NpUHMMa-
1 ydacTme B genctaumax ,,Otnopa”. AHanM3 NoKasbiBaeT, YTo NONLENCKME Aen-
CTBOBa/IN OPraHWM30BaHHO U CMHXPOHU3MPOBAHO, 0b1aAaA YETKMMU MpUKasa-
MW, PACNOPAKEHUAMM U LUeNamu. XOTa aKLMA Npoxoamnaa Ha BCEN TepPUTOpPUN
Cepbun, oHa 6blna YeTKo cocpedoTodeHa B BoesoagmHe™. EanHan npoueaypa,
npUMeHAEeMasn BO BCEX CNYyYasX, CBMAETENbCTBYET O TOM, YTO NOJULENCKMNE Aeit-
CTBOBA/IN MO KOHKPETHbIM 3aKa3aM, YMbILW/EHHO U rpybo HapyLwasa 3akoH U KoH-
CTUTYLMIO. PELIMMOCTb, C KOTOPOW NpeacTaBuTeNM NOANLENCKUX CUA HapyLLaan
3aKOH, NOATBEPKAAET UX YOEXKAEHHOCTb B TOM, YTO OHM ByAyT 0CBOBOXKAEHbI OT
Kakol-nmbo aucumMnanHapHOM MAN YroNOBHOMN OTBETCTBEHHOCTH.

Monnuma NpUMeHsNa NPAKTUKY 3a4epKaHUA MOIOAbIX MYMKUYMH U KEHLWMH, He-
COBEPLIEHHONETHUX, OETEN U APYIMX rPpaxKAaH, KoTopble naeHTUOULMpPOBan
cebs, B KauecTBe aKTUBUCTOB U CTOPOHHMKOB ,,0TNOpa”, NPUHMMAnA yyacTue B Ta-
KMX MEepONpUATUAX, KaK PacK/ielika NaakaTos, pacnpocTpaHeHne nponaraHauncT-
CKMUX MaTepuanos, Ny6MYHas KPUTUKA BAACTEN B YIMYHbIX TeaTpax, O4EeBasAChb B
bYTOONKM M HOCA 3HAUYKM € n3obpaxkeHnem cumeona ,,OTnopa”. Ha npoTaxeHnn
UtoHA, uions u asrycta 2000 roga, T.e. 40 Hayana nsbupaTenbHOM KamnaHum,
nonvuusa nposoguna obnaebl Ha akTMBUCTOB ,,OTNOPa”, KOTOpPbIE PErncTPUpPO-
Ba/ICb A0 MOCELLEHMA BbICOKOMNOCTABAEHHbIMW INLLAMM TOCYAAPCTBA MECTHOM
CMNC® v KONN* n pepKanu UX B NONULENCKUX ydacTKax ,A0 oTbesga rocrei”.

50 CesepHas MpoBuHUua Cepbum
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ApecTbl akTMBMKCTOB ,,OTNOpPa” B CBA3M € n3bupaTtenbHon KamnaHum CMC u JINO
HbI/IM HACTONIBKO YaCTbIMM, YTO OBLLLECTBEHHOCTb K HUM MPOCTO NPUBbIKAA.

COTPYAHWUKM MNOAULMM HE CTaZIN CKPbIBATb TOro $aKTa, YTO OHM 3aHMMAIUC MO-
UMKOW ntoaer oaeTbix B yto6onkm ,,0Tnopa” 1 pacnpocTpaHALWUX aruTaLMoH-
Hble MaTepunasbl, NO NPUKA3Y, MLLb COCNABLUMCL Ha MO3ULLMIO CBOErO MUHUCTEP-
cTBa, ,0Tnop” ABnAeTCcA 3anpelLeHHoW opraHusauuei. LM gokymeHTUpoBan B
utone n asrycte 6onee 600 3aaepKaHUN MONOABIX Nt0AEN, HECOBEPLIEHHOET-
HUX M AeTel, 3a HoLeHKe ,3anpeLleHHbIX” ¢pyTOOOK ,B 06LLECTBEHHbIX MecTax”.
B nepsoit nonoBuHe ceHTAOPA, 6ONBLMHCTBO 3a4ePKaHHbIX UL, OblIN aKTUBK-
ctamm ,0Tnopa” u Apyrumm rpaskaaHamm, KOTopble OblIv 3aCTUTHYTbl B MOMEHT
packnenBaHus nnakatos , Otnopa” c ¢pason ,He’s Finished” Hag nnakatamm
CNC v O/ nnn B Apyrmx obLLECTBEHHbIX MECTax.

B nepuoa nsbupatenbHON KaMnaHMM NOAULMA YCUAUNA Npec/iefoBaHMe aKTu-
BMcToB ,,0Tnopa” 1 Apyrux rpaxkaaH, MPMHMMAaOLWMX yYacTMe B akumMaAX nog /o-
3yHramu ,He’s Finished” u ,The Time Is Ripe”. CywecTBytoT O0Ka3aTeNbCTBA TOTrO,
YTO BMECTO A0Mnpoca akTMBMUCTOB ,,0TNopa” M MHbIX rpaXKaaH, KOTOPbIX y¥Ke 3a-
aepranu, cbotorpadmpoBanm U, y KOTOPbIX B3N OTNEYATKU NasbLEB, NOULUSA
B TOT MecsL, COCPeAO0TOUNIACh Ha PErUCTPaLLMM KaXKA0oro HOBOrO akTUBMCTOB U
CTOPOHHWKOB.

B cBA3M ¢ ybuinctsom ogHOro n3 pykosogutenein npasalieit napTum, Noanuma
3ageprkana n gonpocuna bonee 200 aktusucrtos ,0Tnopa” B ropoge Hosu-Cage
n apyrux ropogax Cepbun. Monvumsa okytana atm ,mHbopmaTuBHble beceabl”
BUAMMOCTbIO 3aKOHHOCTU, C TeM, YTODbI MPUKPbITb NOAABNEHUE NONUTUYECKOTO
MHaKkombicamA. [lokymeHTbl LITTT noka3biBaloT, 4TO BO BCEX 3TUX C/y4HaAx Nonu-
LA AelcTBOBasa HE3aKOHHO, CCblaACh Ha ,npoueaypy” v npukasbl ,,cBepxy”.

B aecATM cayyanx noanums oTnpasuia NOBECTKM C BbI30OBOM Ha Aonpoc 6e3 06b-
ACHEHUS NPUYMH. B HEKOTOPbBIX C/ly4anx B KAYecTBe NPUYMHbI 6blaa NpeasocTaB-
neHa ,MHpopmaTmMBHan becega”, a B o4HOM c/yyae ,AakTuaockonua” (cHaTue
oTnevyaTKoB NanbLes). Bo Bpems gonpoca MHCNEKTOPbI MCMOb30BaAN eANHYIO
aHKeTy. Bonpocbl bb1n Hanpas/ieHbl Ha YCTaHOB/IEHWE, KOr4a U novyemy onpa-
WwmBaembli BCTynuA B “OTnop”, Lenm opraHnsaumm, KOHTaKTbl C 1H0AbMU 32 py-
6eKoM, UCTOYHUKM PUHAHCUPOBAHUS, pacnpeaeneHmne GYHKUMNA, TIMYHOCTU py-
KoBOAMUTENel, NOAUTUYECKNE B3TNAAbI ONPALIMBAEMOrO M ero poACTBEHHWUKOB.
B psaae cnyyaes onpaluvMBaembiM 3a4aBajin BOMPOChI, BblN M KaKne-n1Mbo 3Kc-
TPEMUCTCKUE TPYNMUPOBKU UM TeppopucTMyeckue rpynnel B ,0Tnope”. Heco-
BepLUEHHOMIETHUE N MOJIOAEKb TaKKe Bblan 3adepaHbl M AOMNPOLWEHbl 06 UX
NOIMTUYECKMX B3rNALAX.

Mocne pemokpatmyeckmx nepemer, LI npeactaBun Ha paccMoTPEHME Kanobbl
B OTHOLUEHMW PA3INYHbIX IMWEHUN CBOBOAbI M HEMPABOMOYHOIO NOBeAEHMUA
nonvumnun. B 6onblumHcTBe cayvaes cyabl B Cepbun BbIHECIN pelLLeHune, B KOTo-
pbix Cepbusa bblna NpuUsHaHa BUHOBHOM 3a AENCTBUS COTPYAHMKOB MOMULAN U
HE3aKOHHble 3a4eprKaHus.
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5. Mepbl, npuHumaemblie B Cep6um, nocne KOHPpNAMKTa

HecmoTpsa Ha TOT $aKT, YTO CUTyaums B NOCTIOFOC/NABCKMX CTPaHax Bce elle He
cTabuibHa, Bcem n3BecTHo, 4to 2000 roa cymMTaeTcs ro4oM 3aBepLUEHUA KOH-
dnunKTa, ocobeHHo B ciyyae Cepbuun. Takum obpasom, Cepbusa asnaeTtca nocnes-
Heli CTpaHOol B pernoHe, KOTopas Hayasna Bceobbemtowme pepopmbl, UMeELO-
LMe 3HaYeHme gna Npasa Ha cBOHOAY U IMYHYIO HEMPUKOCHOBEHHOCTb.

MapannenbHO € pacCMOTPEHMEM C/y4aeB O HE3AKOHHbIX 3a4ePXKaHUAX U APYTUX
cepbesHbIX HapyLleHUsax npas Yenoseka Cepbeckumm Cyaamm, HOBOE NPaBUTENb-
CTBO paboTaeT Hag, Pa3paboTKON M MPUHATMEM HOBbIX 3aKOHOAATE/IbHbIX aKTOB,
MMEIOLLNX 3HAYEHME ANA BblleyKa3aHHbIX NpaB. M3meHeHWe 3aKoHOAaTeNbCTBa
B OCHOBHOM 6b1/10 NoAroToseHo MuHucTepcTBOM KOCTULMK NPY TECHOM COTPYA-
HuyecTBe ¢ aKkcneptamm CoseTa EBponbl (CE), OpraHusaumm no besonacHocTu u
CotpyaHuyectsy B Espone (OBCE) u rpaxkgaHckum obuectsom Cepbuu. MNepe-
XOAHOEe 3aKoHOAATeNbCTBO B AaHHOM o0bnacTu (YronosHo-lMpoueccyanbHblin Ko-
OEKC, NonpaBKM B YronoBHbIM Kogekc, 3aKoH 0 Noivumn 1 T.4.), TaKXKe conpo-
BO)/a/10Cb NPUHATUEM PA3/NYHbIX MOA3AKOHHbBIX U HOPMATMBHbIX aKTOB, TaKUX
KaK, Kosekc npodeccnoHanbHOM 3TUKM COTPYAHMKOB NOAULMK®:. B cpaBHEHUU C
Apyrumm 6anKaHCKMMM M BOCTOYHOEBPONENCKMMM rocyaapcteamu, Cepbus bbina
MeanTENbHON B NpoLecce pepopm BCeX HOPM COOTBETCTBYIOLLMX TEM, KOTOpbIe
CYLLECTBYIOT, Kak B pamkax OBCE, TaK un rocyaapcTte-uyneHos CoseTa EBponbl.

MpocselleHe COTPYAHMKOB NPABOOXPAHMUTE/IbHbIX OPraHoB, Bblia K/OYEBOM
MepoWi, KOTOPYO HOBOE NPABUTENBLCTBO PEAJIM30BANO0 C MEXKAYHAPOAHbIMU Nap-
THEpPamM 1 aKcnepTamu. ITo BbII0 BbINOJHEHO HA OCHOBE M3yYeHUA NOANLLMM B
Cepbuu, uTo bbIN10 caenaHo akcneptamm OBCE Bckope nocne 4eMoKpaTUYecKux
M3MeHeHWH. HecKoNbKO BasKHbIX pPeKoMeHZaumit Bblin CBA3aHbI C NUWEeHNEeM
cB060AbI U HOPMAMK, HONILLUMHCTBO M3 HUX BblM peannsoBaHbl. HecmoTpa Ha
POCT NPOCBETUTENbHbIX MPOrPaMM, U NPOCBETUTENbHOM PaboTbl, USMEHEHUA Ha
NPaKTUKe B NocnefHMe 4eBATb IET MPOUCXOAAT Mea/1IEHHO.

HoBble 3aKoHOZaTesIbHble U3MEHeHUA onpeaennan bonee yeTkme HOpPMbI 3a-
AeprKaHua nonvumen, MHGOpMaTUBHbIE NEPEroBOPbI, PAccNefoBaHMA, NPaBo
Ha 3alMTHMKA B xoAe AocyaebHoro npoussoactsa v T.4. OaHUMm 13 Haubonee
3aMEeTHbIX U3MEHEHWI ANA TPaXKAAH ABNAETCA COKpaLLeHMeE CPOKa AN1A onpese-
NEHHbIX AoCyAebHbIX Mpoueayp, B TOM YMC/Ie coaepkaHue nog ctpaxkein. Kpome
Toro, 6onblue TpeboBaHUM OblNO NPeabABAEHO K MPOAIEHUIO PEXMMA NNLLEHUS
cBoboapbl.

FnasHoe YnpasneHue Moanumm, cneLmanbHblii opraH, KoTopbli 6bii1 co3aaH ans
paccnenoBaHuMs BCeX HapyLleHui B paboTe noamumnn. OgHaKo, CTapblil BHYTPEH-
HWI KOHTPOJ/Ib NOAULMM NO-MPEXKHEMY CyLLlecTByeT. Pe3ynbTaTbl Ux paboTbl B no-
cnefHve AeBATb JIET He ABNAIOTCA YA0BAETBOPUTENbHLIMM.

53 C Tex nop, cepbekort 0bLecTBeHHOCTbIO, 5 okTs6ps 2000 roga YacTo BOCNPUHUMAETCS, KaK AaTta AeMOKPaTU4eCKUX U3mMe-
HeHWi
54 Kopekc npodeccroHarnbHoi 3TVKU COTPYAHUKOB nonuumm, OduumansHas Maseta Pecny6nuku Cepbus 92/06



HoBble cyaebHble mexaHM3Mbl OblM cO34aHbl B Lenax obecneveHunsa 6onee ad-
beKTMBHOW 60pbbbl C KOHKPETHBIMK MPECTYNAEHUAMM (BOEHHbIMW NpecTynie-
HUAMMK, OPraHNU30BAHHOM MPECTYNHOCTbIO, TOprosaen nogbmu). CneumanbHble
nanaTbl Mo Aenam O BOEHHbIX MPECTynJeHUsAX UAN OpPraHWM30BaHHOM NpecTyn-
HOCTM U NpOLLeAypPbl, OTHOCALLMECA K 3TUM ManaTam, NoAYYUAU NOSOKUTENbHYIO
OLEHKY OT BCEX COOTBETCTBYIOLMX CTOPOH, HECMOTPA Ha MHOTOUYMUC/IEHHbIE Mpe-
NATCTBUA B UX paboTe.

Ha npoTs)KeHuM nocTKoHGAMKTHOro nepuoga, Cepbus BHOBb obpaltaeTtca ¢
npocbboit 0 uneHctee B OOH 1 OBCE 1 HauMHaeT c NpeaoCTaB/leHMA OTYETOB B
cooTtseTcTBytowme opraHbl OOH, yctaHoBNeHHble KoHBeHUmAMN OOH, paHee pa-
TuouumposaHHbix COPHO. B 2003 rogy Cepbua® ctaHoBuTcA yneHom CoseTa EB-
ponbl, BCKope nocne ybuiictea MNpembep-muHucTpa AKnHaxuda. Cpasy nocne
3TOro BBOAMTCA Ype3BblYallHOE MONOMKEHME, YAaCTUYHO OTMEHAETCS HONbLUMH-
CTBO rapaHTUM, OTHOCALLMXCA K NMpPaBy Ha CBOGOAY W IMYHYIO HEMPUKOCHOBEH-
HOCTb. B TeYeHMe 3TO BpeMeHMU, CPOK COAEPKaHUA MOA CTPaXKel npogaesaeTcs;
[OMpoChkl A0oNyCcKatoTcA 6e3 NpuUcyTcTBMA 3alMTHUKA U T.4. HenpaBuTebCTBEH-
Hble OpraHusaumMm cobpanu 6onblIoe KOAMYECTBO MOKa3aHM apecToBaHHbIX
JML, KOTOpble YCTAaHOBW/IM Pas3/INyHble HapyLLeHWA NpoLeaypbl PeXXMma AuLLe-
HMA cBOBOAbI, KECTOKOro 0bpalleHna B X0A4e apecTa M CoaepKaHua Heaenamm
nog, ctpaxken, 6e3 Kakux-1mbo AonNpPocos.

Mocneposanu otyeTbl B OOH 1 CoseTa EBponbl, YyBENMYUACA KOHTPO/b CO CTO-
POHbI BHYTPEHHMUX M MEXKAYHAPOAHbIX OpraHM3auuii No npasam YenoseKka. ITu
MepPOnpPUATMA COMPOBOMKAANNCH LMPOKON MHPOPMALMOHHO-MPONaraHANCTCKOM
KamnaHuem, BKAoYaa 6ecnaaTHyO PUAMYECKYI0 NOMOLLb NOCTPaZaBLIMM OT
Pa3/NYHbIX HapPYLUEHWI NpaB YesoBeKa, B TOM YMC/Ie OT HEe3aKOHHOro 3aaep-
}aHua. MHGOPMaLMOHHO-PA3bACHWUTENbHAA KaMMaHUA WU Pa3NnYHble MPOEeKTbl
6bIAM HanpaBieHbl Ha MPOCBELLEHME rpaXKaaH OTHOCUTEIbHO MX NpaB B A0CY-
febHom nopagke. Kpome Toro, MHorve meponpuaTtva u gebatbl 6bian opraHu-
30BaHbl B LenAX 0b6Cy:KAeHUA HegaBHero NpoLwioro, U PasanyHbIX HapyLeHWi
npas YesoBeKa B TedeHne 90-bIX rogos.

TaK Ke, Kak 1 B Cepbuu, cneumanbHblie Nanatbl Mo AeNam O BOEHHbIX MPecTy-
nAeHusAX 6bian co3aaHbl B XopBatum u bocHum 1 fepuerosuHe B Lensax 60pbobl
C Hanbonee cepbesHbIMM HaPYLIEHMAMM MPaB Ye/0BEKa B XOAEe BOOPYIKEHHOro
KoHdAMKTa. MapannenbHo € NanaTamm B 3TUX TPEX CTpaHax, TakKe 6blan co3aa-
Hbl CneumManbHble NPOKypaTypbl MO Aefam O BOEHHbIX npectynneHusax. Cyne6-
Hble pa3bupaTensbcTea B 60bLINMHCTBE CBOEM BCE eLle BeayTca, Ho, B LIe/IOM, BCe
3TM CAyYan UMEIOT MOJIOXKUTENIbHOE B/IMSIHME B PErMoHe, HECMOTPSA Ha 6onblumne
NPenATCTBUA, CBA3aHHblIE CO CBUAETENAMMW, AOKa3aTeNbCTBaMM M O6LLECTBEH-
HbIM AasneHnem. CneumanbHblie nanatbl He 6blin co3aaHbl B KocoBo 1 YepHo-
ropumn, HO BOEHHbIe NPECTYMN/IEeHNA U CepbesHble HapyLLeHMA NpaB YenoBeKa B
X0fle KOHPIMKTa HAaXoAATCA B BEAEHMUM COOTBETCTBYOLWMNX OKPYMKHbIX CYA0B.

55 Ha ToT MomeHT, locyaapcTBeHHbIn Cotod Cepbum 1 YepHoropum
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BAvAHME BOEHHbIX NpPecTynaeHunin, paccmaTpusaembix CneumanbHbIMW nana-
TamMKM MO AeNaM O BOEHHbIX MPECTYN/JeHusAX, orpaHuyeHo. B noaasnstowem
6O/bLUMHCTBE C/ly4YaeB, aKLEHT AenaeTcsa Ha ybuiicTBa, M3HACUIOBAHWUSA, MbITKK
N McyesHoBeHUA Ntogei. HapyweHusa npaBa Ha cBo6oAy M /IMYHYIO HemnpuKoc-
HOBEHHOCTb /1L, 6bI/IM YNIOMAHYTbI /IMLWb B KAYeCcTBe YacTu 06BUHEHUN, Be3 nx
LEeHTPasIbHOM pPOaKn B KAKOM-IMB0 U3 caydaeB. BmecTe ¢ TeM, HapyLLIeHUs 3Toro
npasa 6blM PAaCCMOTPEHbI Cyaammn B6onee TATeIbHO B Cy4Yanx AenopTaumm n
nareperi BOeHHOM/IeHHbIX. o MHEHWIO cyaen U NPOKYPOPOB U3 3TUX CTPaH, He-
3aKOHHOE 3aJepKaHne 1 HapyLleHne cBoboabl U IMYHON HENPUKOCHOBEHHOCTM
paccmaTpMBaAIUCh TO/IbKO B KAYeCcTBe O4HOM0 M3 METOA0B COBEPLUEHMSA BOEHHbIX
npecTyniaeHuit n, cCeaoBaTebHO, He PacCMaTPUBAOTCA LLeHTPaIM30BaHHO HU B
OAHOM M3 OPULMANBbHBIX OOBUHEHUN.

6. PekomeHaauum anA 3sanHTepecoBaHHbIX KPYros B
MonpoBe:

a) NpaBUTeNbCTBY

e CoBepLUeHCTBOBaHME 3aKOHOAATeIbHOM 6a3bl B MaKCMMa/IbHO BO3MOMK-
HOW cTeneHun, B cooTBeTcTBMM ¢ Hopmamu CE n OBCE;

e PaTuduMKauma BCceX COOTBETCTBYHOLLMX MEXKAYHAPOAHbIX KOHBEHLMIA, KO-
Topble ele He 6bln paTUdULMPOBaHBI (T.e. PUMCKOro cTaTyTa);

e Co3gaHue cneumanbHbiX cyaebHbIX WU/ManM HecyaebHbIX MeXaHW3MOB,
KoTopble byayT 061aAaTh AOCTaTOYHON KOMNETEHUMEN NPU PAaCCMOTPEHUN ce-
pbe3HbIX HAapyLEHMIT NPaB YesI0BEKa, BK/OYasA NPaBo Ha CBO6OoAY U INYHYIO He-
NPUKOCHOBEHHOCTb;

¢ HesaBMCMMO OT NpOLECCa pPeleHns KOHGANKTA, BCECTOPOHHEe COTPYA-
HWYECTBO CO BCEMM COOTBETCTBYIOLLMMM CTOPOHAMM B PaMKax pacciefoBaHus
CepbesHbIX HapyLeHWi NpaB Ye0BEKa;

e Co3faHWe OTAENbHOr0 MEeXKAYHApPOAHOro CrneuMasibHOro opraHa, KoTo-
pbii 6yaeT nomoraTb B peasiM3almm BCEX OCHOBHbIX HOPM MpaB YenoBeka (Tak
HasblBaemblit KOOpAMHALMOHHBIM opraH bbin co3gaH B xoae KOHGAMKTA B HOXK-
Holi Cepbun)

b) noanuun n cygebHo cucteme

e Co3paHMe He3aBMCMMOro opraHa, KoTopbli byaeT paccienoBaTb BCe 3a-
ABNEHUSA O HEMPABOMEPHbIX AENCTBUAX NOANLMMU, U paboTa AaHHOrO B NMOJIHOM
obbeme

° COOTBeTCTBYI-OLLI,ee HaKa3aHMWe 3a HE3aKOHHOE nLeHune CBO6OLI,bI

° COOTBeTCTByI-OLIJ,VIﬁ OXBaT TeX Cny4vaax, Koraa BUMHOBHbIE 6bl/I HaKa3aHbl
3a ocobble HapyLweHWA NpaBa Ha c3060p,y N TNHHYHKO HEMPUKOCHOBEHHOCTb



e HenocpeacTBeHHasa peanmnsauma MeXayHapoaHbIX HOPM, 0CO6eHHO, Ko-
muTtetoB OOH, a TakKe cyaebHol NpakTMKK EBponeiickoro cyaa no npasam ye-
NoBeKa

e HenocpeacTBeHHAA peanusaumsa MeXAyHapoAHbIX HOpM (B TOM uucie
yNoMAHYTbIX HopM EBponeiickoro cyaa) B paboTe noanumn

c) rpaxxaaHckomy obuiecTsy

e JlobbupoBaHMe CO34aHUA HE3aBMCMMOTO OpraHa, KoTopbli byaeT ocy-
LecTBNATL cOOp BCEX [OKA3aTeNbCTB, CBUAETENIbCKMUX NOKA3aHWU U APYrUX Ma-
Tepnanos B Nepuos KOHOANKTa;

o [locToAHHaA MHPOPMALMOHHO-PA3BACHUTEIbHAA KaMMaHUA C O4eHb MNPo-
cTo nHbopmaLmen, cBA3aHHOM C NpaBOM Ha cBoboay;

e [lonrocpoyYyHoe COTPYAHMYECTBO CO CPeACTBaMM MaccoBoi MHGOpPMaLMK
Mo BOMPOCaM OTYETHOCTM M PacCAefioBaHUA CAyYaeB MPUMEHEHMA noauumen
HenpaBoOMepHOro NoBeAeHMs, He3aKOHHbIX 3a4ePKaHWin U NbITOK;

e CocpenoToyeHue B ganbHenwem Ha 6ecnnaTtHoOM PUANYECKON NOMOLLM
MENIKUM MYHULMUNANUTETAM U NOJIHOM NPeACcTaBAEHUN KEPTB B CyaaX, 0CObeH-
HO, €C/IM AeN0 CBA3aHO C KOHGINKTOM;

*  VYAuUHble aKkUMWM OAHOBPEMEHHO B pasHbIX ropodax, ¢ Tem 4tobbl Noka-
3aTb, YTO NpaBo Ha ceoboay Be3ae 0AMHaKOBO;

e Co3faHue KoanuLmmn UAN NPOeKTa, KOTOPbI/ MO3BOIUT O4EHb BbICTPO pe-
arMpoBaTb B C/ly4asnX HE3AKOHHOTO 3a4ePKaHUA UM aHANOTUYHBIX HAaPYLIEHWH.
3T0 [O/IKHO BKAOYaTb 0ObeAMHEHWe aBOKATOB, ,APYKECTBEHHblE CPeacTBa
maccoBon MHpopmauumn”, UHTepHeET 1 T.4.
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Liberty and security of the person
in regions of conflict
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1. Background and evolution of the issue

The so-called «Transnistrian Moldovan Republic» (hereinafter TMR) occupies ap-
proximately 4,000 sq. km or about 12% of the territory of Moldova.!

According to the preliminary
results of a population census
conducted in 2004, the terri-
tory controlled by the separa-
tist authorities is populated by
555.5 thousand people (over
170,000 less than in 1989). In
1989, 39.9% of the popula-
tion of the districts on the left
bank of the Nistru River was
Moldovan/Romanian, 28.3%
were Ukrainian and 25.4%
were Russian. Today, if one is
to believe the results of the
latest census, «Moldovans»
amount to only 31.9 percent,
and Russians and Ukrainians
cover 30.3 and 28.8 percent of
the population, respectively?. It
is believed that nearly 400,000 residents of the Transnistrian region are citizens
of Moldova. According to official data, in February 2009 223,580 Moldovan citi-
zens with a right to vote resided in the region.

° Il

Throughout history the Nistru river served as a borderline between various Em-
pires and States, and the current territory of the Transnistrian region was part
of those entities. In 1791 the Russian Empire extended up to the Nistru, and, in
1812, to the river Prut. In 1918 the territory between the Nistru and Prut rivers
(Bessarabia) reunified with the Kingdom of Romania. As the successor of the Rus-
sian Empire, the Soviet Union made repeated unsuccessful claims on an interna-
tional level to re-occupy this area. In this context, in order to prepare for future
scenarios, a Moldovan Autonomous Soviet Socialist Republic (MASSR), with its
capital city in Balta, was created in 1924 in the Ukraine. It was in this entity that
a Moldovan language, based on the Cyrillic script (to be distinguished from Ro-
manian), was “invented”.

After signing the Ribbentrop-Molotov Pact and occupying Bessarabia, the Soviet
Union decided to take additional measures to prevent losing this territory again,
and created the Moldovan Soviet Socialist Republic (MSSR). For this purpose,
some strategically important areas of Bessarabia were included in the composi-

1 http://images.google.com/images?gbv=2&hl=en&q=republica+moldova&sa=N&start=216&ndsp=18
2 Mihai Grecu, Anatol Taranu, Politica de epurare lingvisica in Transnistria (Politics of linguistic cleansing in Transnistria).
Chisinau, 2005
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tion of the Ukrainian Soviet Socialist Republic, and a small part of the MASSR (5
districts) was included in the composition of the MSSR. The region was deprived
of exit to the Danube and the sea, local intellectuals were deported to Siberia or
exterminated, and the Soviet authorities proclaimed the “Moldovan” language
based on Cyrillic script as the official language of the territory of the MSSR. In the
Soviet period, the eastern part of the republic (that is, the Transnistrian region)
was heavily industrialized, while the west remained largely agricultural.

After the announcement of democratic changes (the famous 'Perestroika'), the
new national intellectual elites of the MSSR demanded that the language return
to using Latin script and be officially renamed Romanian. The Moldovan national
liberation movement eventually became one of the most active movements in
the former Soviet area, which determined the Kremlin to blackmail Moldova with
two separatist entities on its territory if it were to demand independence and
further reunification with Romania. The threats were eventually put in practice,
and the political elites in Chisinau were incapable of resisting the provocation. In
1991 paramilitary units were created, heavily staffed with foreign mercenaries,
and equipped with ammunition and weaponry of the 14" Army of the Soviet Un-
ion deployed in the region. In 1992 a military conflict broke out on the left bank
of the Nistru, as a result of which the Moldovan authorities lost control over the
region.

On 2 September 1990 the TMR declared inde-
pendence from Moldova. In the absence of any
control of the legal and constitutional authori-
ties, cases of torture, abduction, rape, disap-
pearance, illegal detention and murder have
become commonplace in the region — com-
pared with the rest of the country. Neither the
Moldovan constitutional authorities, nor the il-
legal administration of the region, nor the Rus-
sian Federation (which supported the separatist
authorities in organizing and taking control over
the region) assumed any responsibility for this
situation, and the fate of these legal cases re-
mains unknown.

UKRAINI

The Russian Federation played, and maintains, 3
a special role in this conflict, having managed
to obtain the status of mediator and “guarantor
state” in the settlement process despite the fact
that its troops deployed in Moldova had been
directly involved in the military confrontation,
taking the separatists’ side. On 21 July 1992 in
Moscow, Russian President Boris Yeltsin and Moldovan President Mircea Snegur
signed a Russian-Moldovan Accord «on the principles of peaceful resolution of



the armed conflict in the Transnitrian region of the Republic of Moldova». In ac-
cordance with this, a “peacekeeping mechanism” was established, and a Security
Zone and a Joint Control Commission to control the zone were created.

Although it has proven inefficient and disadvantageous for Moldova and its pop-
ulation, signing this Accord put an end to the military violence, and allowed the
society to return to a peaceful daily life. From that moment on, in defiance of all
constitutional norms and principles of international law, the so-called peacekeep-
ing mechanism only helped strengthen the separatist regime. As a key player in
this format, Russia offered full, constant and consistent support (economic, legal,
political, military, etc.) to this process, contrary to official statements of respect
and support for the territorial integrity of Moldova.

After losing effective control over this region, the Moldovan constitutional au-
thorities were unable to make concerted efforts and achieve any visible success
in enforcing and defending fundamental human rights there, including the liberty
and security of person. The Moldovan authorities gradually rejected all respon-
sibility for the situation of the citizens of the Transnistrian region, promoting an
inconsistent and incoherent policy towards them at a national and international
level.

Since 1991, security of person has become an extremely serious issue in the
Transnistrian region. The illegal authorities in Tiraspol incessantly put physical
and psychological pressure on those with other views, and openly called upon
the population to settle accounts with those who opposed the installation of
what, essentially, is illegal foreign rule in the region. The “Trudovoi Tiraspol”
newspaper, on 28 November 1991, published the names and home addresses of
the head of the police unit in Tiraspol, V. Scerbatii, and of other officers who al-
legedly “plotted against the TMR”, calling its readers to blame and condemn their
actions. On 24 June 1992, amidst the bloodiest events of the Russian-Moldovan
war of 1992, the same paper published a complete list of persons who refused to
enroll in illegal paramilitary units, giving their names, home addresses and work
details.

Reports of abduction and extermination continued after the signing of the cease-
fire accord when the peacekeeping operation was fully installed. An example: in
January 1993, Boris Varghin, 28, who came to the left bank of Nistru to visit his
mother, was abducted by armed individuals who beat him to death. In the same
month of January 1993, the city of Tighina (Bender) was inundated with leaflets
calling the people to assassinate Victor Gusleacov, the head of the local police
commissariat.

The most “unstable” localities and areas in this respect are the town of Dubasari,
the city of Bender, and the villages Corjova, Chitcani, Dorotcaia, Cosnita, Cocieri,
Gisca, and Lunga, as well as several localities in the district of Grigoriopol. Nu-
merous cases of ill-treatment, robbery, assassination or disappearance of per-
sons with views dissenting from the official ones imposed by the illegal authori-
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ties, were registered in these localities.? For example, between 1990 and 1993,
out of a total of approximately 1000 residents of the village of Corjova, Duba-
sari district, 60 persons were murdered or disappeared: Of these, 10 girls were
abducted by Cossacks, kept in the basements of the Dubasari power plant, and
forced into prostitution.*

The real number of victims and the fate of these cases are not fully known even
today, 18 years after the end of the war and the launch of the “peacekeeping”
operation.

After the illegal regime took over, the fundamental rights and guarantees for
persons remaining in the region were deprived of any meaningful content. The
separatist administration established an aggressive, unbearable informational
space, enhanced by a militarized state system. Indoctrinating the population has
become the norm, and fundamental rights and freedoms were excluded, as all
decisions were taken by a small group of persons who seized power in the region.
The illegal regime did not tolerate opinions dissenting from the “official” views
imposed on everyone. Moreover, the political struggle and fight for economic
dominance in the region was carried out in a manufactured atmosphere of “ex-
ternal threat”, supposedly coming from Moldova. All means were used in this
fight.

The regional authorities and force structures established and maintained a per-
manent atmosphere of fear in the society; no one sharing views on the future
status of the region which departed from the local propaganda could feel safe.
In September-October 1998 alone, in Tiraspol, 16 people were shot in struggles
for spheres of influence. According to experts’ estimates, cca.70% of the region’s
budget came from smuggling controlled by commercial organizations created
and managed by representatives of the Tiraspol regime.®

The most relevant and known case of a violation of human rights, pertinent to
norms regarding the liberty and security of person, is the case of the llascu group.
The case was examined by the Grand Chamber of the European Court of Human
Rights in 2004.° The members of that group, residents of Tiraspol who fought on
behalf of Moldovan authorities, were detained during the armed conflict in 1992
with the support of the Russian troops in the region, then kept in Russian military
units, and were later sentenced to different terms in prison by the local “courts”.
The leader of the group, llie llascu, was sentenced to death.

One should note that, although they were insufficient, this was one of the few
cases when the Moldovan authorities actually took efforts to free persons ar-
rested and detained by the illegal regime in that region, and provide minimal

3 Vlad Grecu, O viziune din focarul conflictului de la Dubasari (A view on the source of the conflict in Dubasari), Chisindu,
2005

Drepturile Omului in Republica Moldova (Human rights in Moldova), Chisinau, 2002, CHDOM

Drepturile Omului in Republica Moldova (Human rights in Moldova), Chisindu, 2002, CHDOM

Decizia din 8 iulie 2004, llascu s.a. vs Federatia Rusa si Republica Moldova, nr.48787/99 http://cmiskp.echr.coe.int/tkp197/
view.asp?item=18&portal=hbkm&action=html&highlight=ilascu%20%7C%20MOLDOVA&sessionid=29714915&skin=hudoc-
en (Judgment of 8 July 2004, llascu and others vs. Russia and Moldova, ECHR)
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guarantees, assistance and services to them. The European Court stated in its
judgment that the Moldovan authorities did not take sufficient efforts to stop
continued violations of the rights of the group members. As a result, Moldova
and Russia were found responsible for the violation of the rights and freedoms
of the four individuals, who were illegally deprived of their freedom for 9, 12 and
15 years respectively.

2. Observance of international commitments in the TMR

After declaring independence, Moldova ratified and signed numerous interna-
tional documents and treaties that must be applied on its entire territory, includ-
ing the TMR. The key instruments in the field of human rights -the Universal
Declaration of Human Rights, the European Convention of Human Rights and
the International Covenant of Political and Civil Rights- guarantee the equality
of all citizens in the face of the law. The right to effective legal remedy in na-
tional courts in the case of violation of fundamental and constitutional rights and
freedoms is also guaranteed.

The constitution provides that international norms in the field of human rights
take priority over national laws and normative acts. This provision refers to all
laws, regardless of the date of their adoption.

The right of liberty and security of person in Moldova is guaranteed both by na-
tional legal provisions and by international documents.

However, at the ratification of the European Convention, the state rejected its
responsibility for omissions and acts committed on the territory controlled by
the illegal Tiraspol regime. We should note that such an approach to the issue is
neither correct nor legal. The fact that the government does not control a part of
the country’s territory does not permit it to suspend efforts to ensure that citi-
zens’ constitutional rights are observed. This could be qualified as discrimination
of the residents or citizens originating from the Transnistrian region compared
with other categories of citizens. Given this, the European Court ruling on the
admissibility of the case filed by llascu et al. against Moldova and the Russian
Federation argued that the government’s respective claim did not represent a
well-founded reservation.

At the same time, accepting that Moldova does not exert any control over its
eastern region, the Court did not permit it to be inferred that Moldova would
bear direct responsibility for the attested human rights violations. It stated rather
that Moldova’s responsibility for such violations results from the non-fulfillment
of its positive obligations to take sufficient, effective and appropriate measures
to recognize the human rights defined by the Convention.

The positive obligations assumed by Moldova must guarantee that the constitu-
tional authorities will take all efforts to ensure an efficient defense of the rights
and freedoms of persons that are residing permanently or temporarily on an
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uncontrolled territory. Positive obligations primarily demand that the authori-
ties specifically “take measures needed to safeguard a right”, or, more precisely,
“adopt reasonable and adequate measures to protect rights of individuals”.

The fact that the Moldovan legal authorities do not hold de facto control over
the Transnistrian region does not exempt them from their responsibility for the
situation there. In another case examined by the ECHR, Assanidze v. Georgia, the
Court ruled that Art.1 “implies and demands that a state system be put in place
to guarantee the application of the system of the Convention on its entire terri-
tory and with regard to each individual”. And in the llascu case, it ruled that “in
cases when a portion of the territory may not be controlled because of a self-in-
stalled separatist regime, the State maintains responsibility for the population of
that territory”, and Art.1 outlines its obligations as follows: 1. The State is obliged
to take measures needed, on the one hand, to restore control over the respective
area and, on the other, to protect persons who reside there.

We note that the positive obligations of the State are clearly delimited and de-
mand efforts on its behalf to observe and guarantee fundamental human rights
and freedoms. Moreover, constitutional provisions on human rights and freedoms
may not be interpreted or applied selectively or in a discriminating manner.

Unfortunately, the Moldovan government does not make any efforts in this
sense, particularly with regard to the protection of the liberty and security of
persons residing in the TMR. In this sense, one should first look into the situa-
tion of persons detained and condemned by the separatist administration. Many
people, Moldovan citizens and others, get arrested, detained and condemned in
this area every day.

This issue must be analyzed from the standpoint of the provisions of Art.5 of the
Convention. The first question that needs to be answered is whether the arrest
and detention of persons by an illegal regime may be “legal”, and whether their
“tribunals” may be considered “competent courts”.

As provided in the case to the Court, the word “tribunal”, as used in the French
texts of Art.5 and other articles of the Convention, especially Art.6 (the tribunal),
refers primarily to a body “established by law”, and must meet a number of con-
ditions that include independence -particularly from the executive- impartiality,
sufficient duration of the mandates of its members, and guarantees of judiciary
procedures.

At the same time, in the llascu case, the ECHR notes that “in circumstances of a
jurisdiction that belongs to a judiciary system of an entity unrecognized by inter-
national law, it may be considered a tribunal “established by law” if it is part of a
system that operates “on a constitutional and legal basis”, reflecting a judiciary
tradition compatible with the Convention, and allows individuals to benefit from
the guarantees of the Convention”.

These aspects will be of special interest for those who might say that the “le-



gal” system of Transnistria is entitled to validation. To their disappointment,
we will first mention some conclusions from the Report of the New York Bar
Association:’

1. There is no solid basis for claiming that secession is an external form of self-
determination. The basic exigencies for such a legal claim are absent.

2. The Tiraspol regime’s effective control over the Transnistrian region of Moldo-
va constitutes a de facto regime and may be regarded as a regime of occupation.
Thus the self-proclaimed TMR is legally restricted in its actions on the territory it
administers.

Limited in its actions on the territory on the left bank of Nistru, and lacking legiti-
macy, the Tiraspol regime does not have the right to deprive persons of their lib-
erty. In different periods, the efforts of the Moldovan constitutional authorities
to free political detainees (llascu, lvantoc, Petrov-Popa and Lesco) were greatly
appreciated by national public opinion and the European Court. It is therefore
logical to ask if the Moldovan government should have pursued a similar course
of action in all the cases of arrests and detention brought to their attention. We
could not detect similar efforts in cases we know of, or others. On the contrary,
the vast majority of examined claims and complaints end with the same answer
— “given the political situation created in the region after 1992, law enforcement
bodies do not have the possibility to intervene in defending the legal rights and
interests of the citizens residing in the Transnistrian region”, and that Moldova
does not hold effective control over that territory, while informing the citizens
that “upon the ratification of the Convention and certain Protocols [...] Moldova
stated that it would be unable to ensure the observance of the provisions of the
Convention with regard to omissions and acts committed by the bodies of the
self-proclaimed Transnistrian republic on the territory effectively controlled by
these authorities, until a final resolution of the conflict in that region”.?

The provisions of the Convention with regard to the liberty and security of per-
son comports numerous aspects. The editors of the Convention, preoccupied
with its practical aspects, wanted to state precisely the conditions in which a per-
son may be deprived of his/her freedom, and the guarantees that must be en-
sured when this occurs. The jurisprudence of the Court refined these conditions,
restrictions and guarantees. Therefore, we must state with regret that, although
the Moldovan government assumed this responsibility, it cannot effectively guar-
antee the enforcement of this right in the light of international acts, and it does
not make any efforts in this direction.

7 www.nycbar.org/pdf/report/NY City%20BarTransnistriaReport.pdf
8 Excerpts from responses of the Prosecutor General's Office of Moldova
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3. The mechanism of rights-enforcement in the TMR

According to its Constitution, Moldova is a sovereign, independent, unitary and
indivisible state, a democratic state based on the rule of law, in which personal
dignity, rights and liberties, free development of personality, fairness and po-
litical pluralism represent supreme values and are guaranteed by law. National
sovereignty belongs to the Moldovan people who exert it directly and through
its representative bodies, in forms established by the Constitution. No particular
person, part of the people, social group, political party or other social association
can exert the state power in its own name. Seizure of state power constitutes
the gravest crime against the people. The Moldovan territory is inalienable, and
the borders of the country are enshrined by organic law, in compliance with the
generally accepted principles and norms of international law.

Justice is done in the name of the law only in judicial courts. It is carried out by
the Supreme Court of Justice, in courts of appeals and territorial courts. The or-
ganization of courts, their competency and court procedures are established by
organic law.

The “courts” and “law enforcement bodies” of the Transnistrian region are illegal
and may not carry out justice because they have been created by illegal anti-
constitutional forces that seized power through armed violence and continue to
maintain control over this area by undemocratic means. They are not recognized
by the international community. Often, when warned by their victims that they
are violating human rights, the representatives of these bodies reply simply, “We
are unrecognized”, confident that their actions will not be sanctioned. Moreover,
the conditions for ensuring the independence and bipartisanship of the Transnis-
trian courts have never been met. Each judicial instance must be independent
from the executive, as well as from the parties in trial.

To assess the degree of independence of a court, the procedure of appointing
judges, the duration of their mandate, the presence of guarantees against pres-
sure from outside and the apparent independence of the body must be analyzed.
An illegal regime that seized control over a territory in an armed conflict, with
support from abroad, and maintains power by methods and means often used
in a dictatorship (note that the same person has been ruling the region for 19
years), is unable to ensure court independence.

On the other hand, for many years the Moldovan government chose to suspend
investigations as a response to the situation in the eastern region the country.
The law enforcement bodies deem this solution legal, and politicians see it as a
compromise. We do not believe this to be an appropriate, efficient and adequate
solution. The so-called compromise made things even more complicated. The
law enforcement bodies must examine these cases ex officio, look into the com-
plaints of relatives and neighbours, and pass decisions that are in accordance
with the national legislation, observing all rights and procedural guarantees in
that sense.



The separatist authorities would obviously oppose execution of the rulings and
decisions of the Moldovan constitutional authorities, as they have done before,
but such decisions might bring about a slow-down in human rights violations in
the region. At the same time, we are convinced that llie llascu was not executed
precisely because the Moldovan authorities acted on the case. A Presidential
Decree of 9 December 1993 on the unlawfulness of the sentencing of the group,
and the Prosecutor Office-sponsored investigation into the case against the judg-
es, prosecutors, and other persons involved in the prosecution and condemna-
tion of the group’s four members, made the illegal region administration temper
its actions.

This case proves again that there are mechanisms and procedures at a nation-
al level that allow for basic legal control over the events in the region. Issuing
such rulings would allow, and, in fact, oblige the Moldovan government to make
more significant efforts in order to restore full control over the area. (We recall
again that the positive obligations of the State in such circumstances are to take
measures needed to restore control over uncontrolled territory, and to protect
persons residing on that territory.) This would probably boost the political and
diplomatic efforts of the authorities and would almost certainly absolve the gov-
ernment of eventual ECHR condemnations.

Today we have an unacceptable situation in terms of the national legislation and
the positive obligations of the Moldovan government. Law enforcement itself
needs protection and assistance from the local and central authorities. On the
one hand, the fact that Moldovan police are harassed by the local separatist mi-
litia in Dubasari or Tighina is well known; on the other hand, however, there are
clear signs of collaboration between the two force structures. Under the pretext
of fighting criminality, the Moldovan law enforcement bodies occasionally sur-
render persons into the custody of the anti-constitutional authorities. But the
transfer of persons into the custody of a regime that has not abolished the death
penalty (a moratorium was instituted instead) represents an extremely severe
problem for Moldova. There are reports of the Moldovan law enforcement and
the separatist law enforcement bodies conducting joint operations to detain in-
dividuals and searching the houses of persons detained by the separatist militia.

The national mechanism of justice and defense of constitutional rights functions
in Moldova in accordance with national legislation and complies with the main
international norms in the field.

Interior — The Police

The Law on the Police defines the place, role and principles of activity of the
police in the system of central and local public authorities, sets their main tasks,
competencies, rights and responsibilities, as well as the ways to monitor their
activity. The police are an armed law enforcement body within the Ministry of
Interior whose aim is to defend, in strict accordance with the law, the life, health
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and liberties of citizens, and the interests of the society and of the state against
criminal attempts or other illegitimate attacks.

The police don’t interfere with the rights and liberties of citizens except in cases
when this is needed to act on their competencies. No restrictions of rights and
liberties are admitted but on the basis and in the ways provided by law. Citizens
have the right to be explained why such limitations occur.

As a public law enforcement body, the Moldovan police are divided into state
and municipal police. The state police operate on the entire territory of Moldova;
the municipal police operate in a given territorial-administrative unit.

There are no territorial police commissariats in the Transnistrian region, with the
exceptions of the city of Tighina and the Dubasari district. The operation of those
units is hampered by the region’s force structures.

Prosecution

The prosecution is an autonomous institution within the framework of the judici-
ary authority, which, in the limits of its competencies and attributions, defends
the publicinterest, the rule of law, citizens’ rights and liberties, conducts criminal
investigations and presents the state’s accusations in courts, as provided by law.

The prosecution represents a single, centralized and hierarchical system that in-
cludes the Prosecutor General's Office, territorial prosecution offices and spe-
cialized prosecution. The number of prosecution offices, their staff, locations and
coverage areas are approved and/or amended by Parliament at the suggestion
of the Prosecutor General.

According to information submitted by the General Prosecutor’s office of Moldo-
va at the request of the Promo-LEX Association, during the period 1990-2009,
32 criminal actions were brought against persons and decision making actors of
the self-proclaimed TMR, who had violated the country’s law and fundamental
human rights. Twenty-nine of the cases are at the prosecution stage, and in 3
cases prosecution was suspended with the announcement of the guilty persons
as ‘wanted’.

During the period 2005-2009, 456 petitions were received from inhabitants of the
left bank of the Nistru river, which were recorded and submitted for consideration
under relevant structures. In 251 cases, the petitioner requested rehabilitation for
victims of political repression, 99 concerned disagreement with sentences issued
by the courts of The Republic of Moldova; 33 were disagreements with sentences
issued by the courts of “Transnistria”; 32 were disagreements with procedural
provisions of the so-called law enforcement authorities of the self-proclaimed
Transnistria; 14 were complaints against the actions of the prosecution authori-
ties of the RM; 10 petitions concerned non-compliance with the judgments of the
courts; 12 were complaints about the actions of the customs bodies from “TMR”,
and 5 were petitions concerning violations of constitutional rights.



Although on 22 July 2005 the Moldovan Parliament passed a Law on the basic
provisions of the special legal status of the localities on the left bank of Nistru
(Transnistria), no prosecution offices were created on or for this region, except
for the city of Tighina and the Dubasari district.

Judicial courts

Courts carry out justice in order to defend and enforce the fundamental rights
and liberties of citizens and their associations, and of companies, institutions and
organizations. Courts are formed on the principle of appointing judges. Any per-
son is entitled to effective remedy in competent judicial courts against acts that
violate his/her legitimate rights, liberties and interests. All Moldovan citizens are
equal before the law and in court, regardless of race, nationality, ethnic origin,
language, religion, sex, opinion, political affiliation, wealth, social origin, or other
circumstances.

According to the Law on judicial organization No. 514-XIll of 6 July 1995, district
(territorial) courts were established in the cities of Tighina (Bender) and Tiraspol,
and in the districts of Ribnita, Dubasari, Grigoriopol and Slobozia. Residents of
the Camenca district are covered by the Ribnita district court.

Creating district courts for Transnistria does not ensure non-discriminating ac-
cess for all citizens of the region to justice. Moreover, according to official
information,® no court was formed in Camenca, and the district courts of Ribnita,
Grigoriopol, Slobozia and Tiraspol do not meet legal criteria. Firstly, they do not
have a venue of their own and are not properly staffed, operating at the moment
in the venues of other territorial courts (Rezina, Chisinau and Stefan Voda, re-
spectively. The Tiraspol court does not have any venue, as it does not physically
exist). At the same time, the number of courts is smaller than provided by the
Law on judicial organization.!® Thus the Bender Court of Appeals operates with
3 instead of 10 required judges, the Bender court — 4 instead of 6, the Slobozia
court — 1 instead of 5, the Grigoriopol court — 1 instead of 4, the Ribnita court —
1 instead of 9, the Dubasari court — 2 instead of 4, and the Tiraspol court does
not have any appointed judge out of the 17 provided by law. The total deficit of
magistrates in the Transnistrian region amounts to 43.

Level-two courts: the Chisinau Court of Appeals controls the legality of decisions
made by courts in Grigoriopol, Dubasari and Ribnita, and the Bender Court of
Appeals located in Causeni has jurisdiction over the territorial courts in the Tran-
snistrian districts of Tighina, Tiraspol and Slobozia.

Distances one must travel to reach a territorial court may differ, but to a great ex-
tent this does not represent a problem, as the situation is not different from that
of persons residing in other regions of the country. However, we noted certain
obstacles to free movement (numerous control posts, verification and registra-

9 http://csm.md/legislatia/nr.514-XIIl.html
10 http://csm.md/legislatia/nr.514-XIIl.html
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tion of persons at those posts). Also, for the rest of Moldova, Courts of Appeal
are closer and more accessible than for the Transnistrian region (e.g. Camenca
residents must travel 200 km to come to Chisinau to the Court of Appeals). This
means additional, mostly financial, costs for citizens.

Only the district of Dubasari and city of Bender enjoy a full national mechanism
(police, prosecution and court of law). In other districts in the Transnistrian re-
gion, the system is incomplete, and there are only courts. In this way, the state
bodies declined their responsibility to investigate criminal cases.

Since the national legal system did not establish the necessary territorial insti-
tutions for the Transnistrian region, it is obvious that in the last 17 years the
Moldovan authorities were unable to defend fundamental human rights and
liberties in the region. The representatives of the territorial courts, prosecution
offices and the interior could deal precisely with that. Filling the 43 magistrate
vacancies for the Transnistrian region, establishing territorial prosecution of-
fices and police commissariats (in Camenca, Ribnita, Grigoriopol, Slobozia and
Tiraspol) and staffing the courts, prosecution offices and commissariats with nec-
essary personnel, equipment and inventory, would constitute a first step towards
establishing a viable mechanism for defending human rights, including ensuring
a minimum of guarantees of such rights for persons residing in the region.

In circumstances where there are no territorial units of the Ministry of Interior
and prosecution for the Transnistrian region, and courts are incomplete, | believe
that the national mechanism for defending constitutional rights on this territory
is totally inefficient and inadequate.

4. Liberty and security of person in the Transnistrian
region of Moldova

Rights to individual liberty and security of person are inviolable. At the same
time, these rights provide guarantees to those deprived of liberty as result of be-
ing sentenced or investigated in a criminal case. By guaranteeing the fundamen-
tal right to liberty and security of person, it is implied that the non-observance
of the requirement to verify the legality and grounds for preliminary detention
constitutes a violation of procedural norms, which are there to ensure a just res-
olution of the case.

Personal security and inviolability of a person means, for our purposes, a state
of protection of the vital interests of citizens (life, health, rights and liberties,
honor and dignity, inviolability of person and of domicile) against any danger,
and the security of the person may be defined as a state of protection of the vital
interests of a person with regard to criminal intentions and other illicit behavior,
as well as against consequences of exceptional states, social conflicts, natural
disasters, etc. The notion of “frozen conflict” is applied to territories where the



resolution of separatist conflicts was postponed or frozen. In these regions, the
exercise of liberty is all the more difficult as its existence depends on the nature
of the installed regime. In a case where the installed regime does not guarantee
the set of rights and obligations, their exercise becomes impossible. The security
of person implies the right of an individual to legal protection from the state; the
right to protection of reputation and dignity; the right to liberty and security;
guarantees against abusive arrests; the right to defense in court, and the invio-
lability of domicile.

Although it remains an illegal regime, unrecognized by the international com-
munity, the de facto administration of the TMR assumed voluntarily and unilater-
ally the obligation to consider and observe international documents on human
rights. Thus, the region created a formal legislative basis and a system needed for
de facto control of the respective territory.

In circumstances in which the Moldovan authorities do not hold control over this
territory, in the absence of an independent media and of organizations capable
of monitoring and/or promoting human rights, and in the absence of free access
of representatives of the international community and Moldovan civil society to
the region, the human rights situation in the TMR remains a concern. It does not
differ much from the one in the Soviet period, when the exercise of rights was
virtually impossible because of the installed administrative system.

One should note that the legislation of the so-called TMR partially mirrors the
legislative basis of the Russian Federation, as the self-proclaimed leaders seek to
harmonize the region’s legislation with Russia's with a view to eventual territorial
integration with Russia. Formally, the constitution of the TMR provides that no
one may be “subject to torture and cruel, inhuman and degrading treatment and
punishment” On the other hand, the Penal Code, passed by the same body, does
not contain a definition of torture, or cruel, inhuman or degrading treatment and
punishment, as provided by the Convention against torture.

After a visit to Moldova, including its Transnistrian region, in the period 4-11
July 2008, UN Special Rapporteur for torture and other forms of cruel, inhuman
or degrading treatment and punishment Manfred Nowak!! “expressed concern
with the violence levels among detainees, and with the treatment applied in cus-
tody by the “TMR militia””. He received consistent and credible complaints of
frequent beatings, and other forms of ill-treatment and torture, especially during
interrogations. Torture methods included beatings with fists and rubber batons
-including to the soles of the feet and kidneys- the use of electric shocks, and
the insertion of needles under nails. Detainees are sometimes put on top of one
another in a metal car that has one small window. During the summer, heat in
the metal car becomes unbearable in just a few minutes, but they must stay
inside for hours. Detainees of different categories are mixed during transporta-

11 The UN Special Rapporteur on torture and other cruel, inhuman and degrading treatments and punishments, Manfred
Nowak, and the Special Rapporteur on violence against women, its causes and consequences, Yakin Ertiirk, paid a joint visit
to Moldova, including in the Transnistrian region, in the period of 4-11 July 2008.
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tion (adults, minors, sick people, including those with open forms of TB), which
exposes them to a higher risk of contracting diseases”.

This information is confirmed by the extremely high number of AIDS cases among
the persons detained by the region’s law enforcement bodies. According to for-
mal data, their number increased from 6 persons in 1998 to 168 infected persons
in 2008.12 There are reasons to believe that the great majority of these persons
were infected while in detention. The exact number of people infected with TB is
unknown, but the situation is alarming in this area as well.

The region’s law enforcement system operates heavily on the basis of statistics —
aninheritance from the Soviet period. Thus, to achieve “high” results, the system
representatives apply various methods to make people plead guilty. For example,
in 2008, according to official sources from the region, 2171 penal cases were
examined in Transnistria, and sentences were pronounced in 2075 of them. Only
9 cases were sent back to the prosecution for additional investigations. At the
same time, we note that the number of detainees is on the rise (from 2,533 in
1998 to 3,487 in 2008).1

Capital punishment remains a provision of the region’s legislation. The UN Spe-
cial Rapporteur expressed concern with the fact that many human rights viola-
tions result from the region’s laws that provide, among other things, that persons
sentenced to death or prison for life be kept in solitary cells, and contain drastic
prescriptions regarding these detainees’ contacts with the outside world. Soli-
tary detention of detainees sentenced for life or to death constitutes a form of
inhuman punishment.

The militia's custody conditions clearly violate the minimum international stand-
ards of detention. The Special Rapporteur believes that detention in overcrowd-
ed cells with few sleeping facilities, barely any light or ventilation, 24-hour arti-
ficial light, limited access to food, and dreadful sanitation facilities, amounts to
inhuman treatment.

We also note that, according to official data, the average number of people in de-
tention in the region comes to 62.8 people per 10,000 of the population,®® while
the same average in Council of Europe member states is 10.5 detainees.

The region has a locally operating Ombudsman, but so far it has worked in a
merely formal and generalized manner, and the office holder was observed
making political statements in favor of the secessionist regime. Contrary to the
principles of his job, the Ombudsman does not make monitoring visits to de-
tention facilities, and most of our interlocutors expressed their skepticism with
regard to the functioning of this institution. The Special Rapporteur was very
concerned with the absence in Transnistria of mechanisms for submitting func-

12 See Table 1
13  http://www.pridnestrovie-daily.net/gazeta/articles/view.aspx?ArticlelD=12624
14 See Table 1
15 See Table 1



tional complaints: “The institution of the Ombudsman” and other relevant local
institutions were assessed as completely inefficient, and the possibility of using
international remedies (by submitting files to the ECHR) is relatively unknown.
Moreover, the detainees were virtually unanimous in their assessment of their
defense attorneys as useless in defending them in court or protesting against
applied torture.”

The possibility of using remedies in the Moldovan national system was not dis-
cussed because the Moldovan authorities denied any involvement or responsi-
bility for the liberty and security of persons in the custody of the Transnistrian
law enforcement bodies.

In our view, the situation remains of concern not only because of the rising fig-
ures, but namely because of the indifference showed by the Moldovan authori-
ties towards this issue.

We could classify detention in the TMR into three generic groups: detention fol-
lowing prosecution investigations, detention following court rulings, and deten-
tion by the TMR’s military structures.

Most of the cases of deprivation of liberty occurred following investigations by
the region’s prosecution bodies: the militia, the security ministry services and
the customs service. The worst incidents noted here are the instances when
the Moldovan police surrender suspects to the unrecognized militia forces. This
practice occurred following the signing of an agreement between the force struc-
tures on the two banks of the Nistru. Often, when collaborating with the forces
of the Tiraspol administration that holds de facto control of the region, the ac-
tions of the Moldovan law enforcement bodies lead to a violation of the right
of individual freedom and personal security. We refer here in particular to the
collaboration between the Moldovan police and the region’s militia. During 17
years of political incertitude, civil society has registered numerous cases when
the Moldovan police collaborated with the unrecognized militia by submitting to
them persons suspected of committing offenses.

The newest case in this regard occurred on 22 May 2008, when Moldovan citizen
S.B. was handed over to the militia of Grigoriopol as part of the instrumentation
of a criminal case featuring S.B. as a suspect.

Three police workers from the Tighina police commissariat became recent victims
of the collaboration between the two police forces: the recognized Moldovan po-
lice and the unrecognized Transnistrian militia. Thus, on 14 July 2009 they were
travelling to Tiraspol on an official mission to arrest a person, in whose name a
court ruling, sentencing him to deprivation of liberty, had been issued. The police
officers, with the support of two Transnistrian militia officers, arrested the per-
son, explaining to him the reasons for the arrest and the need to follow them to
the location where the sentence was to be served.

At the exit from Tiraspol, their vehicle was stopped by the local traffic police.
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Another vehicle stopped nearby, and masked individuals came out of it and ar-
rested them. They were told they had been arrested by the representatives of
the Transnistrian “ministry of state security” on suspicion of attempted abduc-
tion of a person, a crime punishable with 5 to 10 years in prison in accordance
with the Transnistrian Penal Code.

In our view, all the cases of investigation, prosecution, detention and condemna-
tion of persons suspected by the representatives of the Tiraspol authorities con-
stitute a serious issue for the Moldovan national legal system, as they represent
violations of the liberty and security of persons.

Cases of arbitrary detention are registered in military units created by the TMR
armed forces. This is the situation for recruits in Transnistria. Young men aged 18
to 27 are practically “chased” by the illegal regional authorities to be enrolled in
their illegal paramilitary units.

This situation is all the more serious as the Moldovan Penal Code provides penal
sanctions for participation in such illegal military units. At the same time, young
people’s attempts to elude military service in the TMR are often criminalized by
the administration in Tiraspol. Because of the inactivity of the legal authorities,
who did not create respective territorial offices for the region, young people may
not be registered with the Moldovan military. The Moldovan military service pro-
vides for an alternative civil service, which is absent in the Transnistrian system.
The Promo-LEX Association raised this serious issue in the summer of 2008 — no
positive developments have been registered to date. Analyzing the guarantees
of the right of liberty and security of persons, we recall in this context that the
arrest or detention for the refusal to serve in the military or, alternatively, in the
civil service, constitutes a violation of this right. The ECHR jurisdiction provides
several precedents in this regard (Raninen v. Finland, or Tsirilis and Kouloumpas
v. Greece).

5. Challenges and prospects for the liberty and security of
persons in the TMR

Promo-LEX identified the following challenges in exerting the right to individual
freedom and personal security:

Strategic conceptual challenges. In most cases, the Moldovan authorities re-
ferred to these cases by the population from the region prefer to seek arguments
against the examination of such complaints. As a rule, they invoke arguments
using the statement of the State (upon ratification of the European Convention)
regarding the impossibility of ensuring the observance of the Convention provi-
sions on the territory controlled by the Tiraspol regime before a final settlement
of the issue. At the same time, the Moldovan law enforcement bodies only for-

16  http://promolex.md/index.php?module=publications



mally analyze the complaints and emit ordinances refusing to start criminal pros-
ecutions in cases of abuse by the representatives of the region’s unrecognized
authorities.

At other times, the law enforcement bodies attach to cases general materials
accumulated in criminal cases opened earlier on various crimes (e.g. crimes of
“terrorism” committed back in 1992). Normally, in accordance with the law, the
law enforcement bodies must start criminal cases and initiate investigations on
each referred incident, in strict observance of all the procedural requirements.
There exist cases in which the law enforcement bodies re-direct complaints from
the people in the region for examination to the Ministry of Reintegration, arguing
again the “absence of needed means” to address the case. Obviously, the Minis-
try of Reintegration must be referred to on such cases, but we believe it should
be for information only.

Strategic institutional challenges. The absence of the important element — that
of police and prosecution —in the districts on the left bank of Nistru (with the ex-
ception of Tighina and Dubasari) sets obstacles and discriminating conditions for
the residents of the region. At the same time, although courts have been created
for practically all the districts on the left bank, these courts examine only civil
suits (with respect to territorial competency), playing virtually no role in criminal
cases.

Tactical functional challenges. Ceding important positions in negotiations led to
a further loss of control over that territory. We recall here the situation of the
city of Bender, which, according to the Russian-Moldovan peace Accord of 21
July 1992, was to be jointly controlled by the Moldovan legal authorities and the
Tiraspol administration. Today, however, Bender is fully controlled by the Tran-
snistrian administration, and representatives of the Moldovan powers are regu-
larly threatened.

The situation of Corjova village, Dubasari, the presence of illegally installed con-
trol posts, the situation of farmers in Dubasari or of Latin-script schools, are
among other cases in which the signatories of the Accord, Chisinau and Moscow,
have long had to intervene to ensure that the Law is respected, and that the
rights of those affected are observed. However, strangely, the sides do not call
for the observance of the Accord and do not take any measures in that sense
(except formal declarations). In such situations, the region’s population does not
have any guarantees, and is certain to completely lose confidence in the capacity
of the Moldovan authorities to fulfill its obligations and attributions. Moreover,
the image of the international organizations and institutions that are unable to
ensure that the standards of international law are applied here, is also heavily
affected.

Tactical operational challenges. As already mentioned, the law enforcement
bodies did start several criminal cases, but, as a rule, they are examined superfi-
cially and the criminal prosecution is eventually suspended on the grounds that
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“the responsible persons could not be identified”. This is but a formal reason, be-
cause in many cases the suspects are known, and the law enforcement bodies are
aware of them from the victims or the authors of the petition. At the same time,
we are not aware of ex officio reference of cases, of putting forth charges or cita-
tion of persons who committed an offense, of retrieval and, respectively, arrests
for committed abuses. On the contrary, it often seems that the legal authorities
have switched roles with the separatist ones, with the Transnistrian law enforce-
ment bodies acting like a fully-fledged constitutional authority by firmly applying
established procedures and norms, while the Moldovan bodies hesitate.

Success stories. Promo-LEX identified several cases of apparent success, which
were only partially communicated to the public. They concern the (partial) lib-
eration from detention of police officers arrested in the region for fulfilling their
official duties. The success resides in the actual freeing of people from illegal
detention, and the failure is that the police officers may not carry out their duties
in the region. Conducting any legal actions in the areas controlled partially or in
totality by the Tiraspol regime involves personal risks for employees of the law
enforcement bodies.

Prospects

If the current status quo in the region continues, the state authorities must pay
special attention to each case concerning the liberty and security of persons.
The government's efforts on a national and international level must be directed
toward promoting and defending these human values. First, it is critical that nor-
mal functioning of territorial courts for that region be ensured, alongside the
creation of territorial units of the Ministry of Interior and of the prosecution. The
perpetuation of the status quo will allow all the persons prosecuted, arrested,
condemned and detained in Transnistria to be considered victims under the pro-
visions of Art.5 of the European Convention.

If the Transnistrian region is reintegrated into the legal field of Moldova in the
near future, the situation may return to normal, given the Law of 22 July 2005,
which outlines the mechanism needed to normalize the situation. In this way,
all the cases of deprivation of liberty will re-enter legality, and we will be able to
monitor the situation. One must note that in order to ensure this, the authorities
must apply the provisions of the national legislation in every case. They must in-
tensify their own diplomatic efforts and stop waiting for solutions from abroad.

Even in the case of a complete secession of the region (if it is recognized by other
states), the problems connected to the liberty and security of persons would
not disappear for the Moldovan authorities, because hundreds of thousands
of Moldovan citizens enjoying full rights will remain on that territory, and, ac-
cording to constitutional provisions and norms of international law, the state is
obliged to protect the rights, freedoms and interests of its citizens, regardless of
where they are.



6. Conclusions

With this document we do not seek to merely supplement the list of publications
on this topic, but rather to start a discussion from a different angle, that of the re-
spect of human rights on this territory. We believe that ensuring and guarantee-
ing the observance of fundamental human rights and liberties must constitute
a primary condition to be imposed on the actors that hold de jure and de facto
control over the region. Only ensuring this desideratum will allow and warrant
visible results in the political process of settlement of the Transnistrian issue.

Constant efforts are taken in the European space to improve the protection of hu-
man rights by promoting bilateral and multilateral cooperation between states,
by creating and improving systems of control, monitoring and efficient protec-
tion of fundamental human rights and freedoms, by identifying new threats and
challenges to human rights, and by educating the population in the spirit of dem-
ocratic values based on the rule of law, dignity and fundamental human rights.

At the same time, although geographically Transnistria is part of the European
space and is de-jure in the national jurisdiction of Moldova, and de facto in that
of the Russian Federation, human rights are not guaranteed or promoted in
this region. The region and its population are practically excluded from these
processes.

After the dramatic events in Moldova on 7 April 2009, we understand how thin
is the line between democracy and dictatorship, between order and chaos, and
how quickly and easily can the authorities deviate from legal norms and from
their own official declarations. If this is possible in a society and in an environ-
ment where the authorities in control have legitimacy, and where there is a na-
tional mechanism established with the participation of numerous organizations
and international structures and under their constant scrutiny, we can imagine
what the situation is like in illegal unrecognized regimes. A regime that seized
and maintains control over a territory by military violence, depriving the society
of any elements of civic participation, involvement and education, is unable by
default to ensure, guarantee and promote fundamental human rights.

During their few visits to Transnistria, the representatives of international struc-
tures noticed a number of serious problems. Thanks to the reports of the UN
Missions we can confirm, to a great extent, certain aspects and information that
we have from our beneficiaries - residents of the regions and victims of abuses in
Transnistria. This is a dangerous trend, because the population of Moldova, par-
ticularly the residents of the Transnistrian region, are bound to completely lose
their confidence in the capabilities and role of international structures present in
these areas, with regard to identifying political solutions and contributing to the
introduction of basic standards for defense of human rights in areas of “frozen
conflicts”.

Illegal administrations that are unrecognized by the international community,
and function based on a set of laws that are not subject to the control of consti-
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tutionality or respect for human dignity, rights and liberties-and whose activities
are not subject to civil society control-in essence may not issue decisions that are
constitutional and/or in accordance with the provisions of the European Conven-
tion. The risk of abuse in such a system is too great to speak about the legality of
decisions taken by the Transnistrian “judicial courts”.

Any person, guilty or innocent, punished on this territory, may claim a violation
of the right to a fair trial simply because there is no effective and independent
control over the administration, which, as we have seen, does not care, and is not
subject to accepted legal rules and norms. Court decisions, particularly those re-
ferring to deprivation of personal liberty, are illegal and must be so called by the
constitutional authorities. In reality, we face a reverse situation, as one can see
from the examples presented earlier that show the complicity of the Moldovan
law enforcement in the violations of human rights committed by the Transnis-
trian regime, by collaborating with their illegal force structures and surrendering
persons for detention. A logical question, which is particularly alarming from the
standpoint of the respect of the right of a person’s inviolability, arises: On the
basis of what investigations and decisions are these citizens being surrendered
to the unconstitutional structures?

It is hard to sense the right answer to this question. In official settings, the au-
thorities proclaim human rights as inalienable and state their constant efforts to
protect them. In the meantime, state officials demonstrate indifference, unpro-
fessionalism, and legal nihilism by neglecting the positive obligations of the state
to which it has committed at an international level.



Table 1
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I. INTRODUCTION

This report is based on the information collected in the North Caucasus region
by the author of this study while working in the region, and public information
provided by the human rights organizations active in the North Caucasus region:
Amnesty International, Human Rights Watch, Memorial Human Rights Center
and Stichting Russian Justice Initiative, guided by judgments of the European
Court of Human Rights and many other statements, reports and recommenda-
tions issued by the international community with regard to the human rights
situation in Chechnya.

j-' This study aims to analyse the le-
gal and factual context in which
¢ : ;_{ai the population of Chechnya could
RUSSIA - exercise their right to liberty and
security during the armed conflict
CHECHNYA that lasted a decade. It will present
INGUSHETIA' | O Grozny the justifications put forward by
N the Yeltsin and Putin administra-
' DAGESTAN tions for the heavy military inter-
vention in Chechnya which ended
GEORGIA < in numerous breaches of interna-
: tional humanitarian law and hu-
man rights. The gross neglect for
human rights by both parties to the armed conflict resulted in over hundreds of
convictions by the European Court and millions of euros paid in compensation.

a. The Armed Conflicts

The Civil War 1994-1996
Kremlin’s justificati toration of th

The Russian Federation's Republic of Chechnya in the northern Caucasus de-
clared itself independent from the Russian Federation in 1991 under the leader-
ship of Dzhokar Dudayev, a former pilot of the Soviet Strategic Aviation (Dalnya
Aviatsia) who flew nuclear bombers for many years. The declaration of full inde-
pendence issued in 1993 by the Chechen government of Dudayev led to civil war.
Several armed opposition groups financially and militarily supported by Russian
government entities sought to overthrow President Dudayev. In August 1994
they bombed a telephone station and the Moscow-Baku railroad line. The Du-
dayev government introduced a state of emergency, followed in September 1994
by martial law. Restrictions included a curfew, limits on exit and entry into the
republic, and restrictions on travel by road in some areas.

Boris Yeltsin, the president of the Russian Federation at the time, took the deci-
sion to invade Chechnya and sent three divisions of Russian armor, pro-Russian
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Chechen infantry, and internal security troops - a force including units detailed
from the regular armed forces — that marched on 10-11 December 1994. The
objective was a quick victory leading to pacification and the reestablishment of
a pro-Russian government.! The result, however, was a long series of military
operations that were mismanaged by the Russians and frustrated by the tradi-
tionally rugged guerrilla forces of the Chechen separatists. Russian military air-

craft bombed both military and

RUSSIA  T-s civilian targets in Groznyy, the
{ Fiogh Secem 7 Kiddvar capital of the republic. Beyond
I Monlok - [N =Y
Kabantine g, ;/ o the large number of civilians
Batkaria 1 £y W .

caspiany  injured and killed?, most resi-
SEA dential and public buildings in
Grozny, including hospitals and

Nalchik ,, P f ":Ingmh"qu'a Srozny
. i O

1)

Q
N 5 : Khastyurt
4 North N 3 A 5
0 Osetia o‘:\ﬂ‘?;‘“;“k' (
; v I;u,hkn\'kﬂ’_-/ e hechnya \

7T Makhachkala

A PSS LD an orphanage, were destroyed.
Vo ‘s;y\ . - Dagestan .
GEORGIA 7 After almost 2 years of fight-
ad ing, a peace agreement was
@ Attack axes N'N. gl p g

—-=+ Republic borders

= Republicborders oy . reached.® Although Russia did
— Whiiroad t.jﬁazﬁ;’\& & 1  not acknowledge in the treaty
’ “ that Chechnya was a wholly in-

dependent state, it also did not
force the Chechens to back down from their claims of sovereignty—the docu-
ment skirted this key issue. Internationally, it was seen as an admission of de-
feat by Russia, as it provided that Russian troops would leave Chechnya and that
Moscow would compensate the Chechens for economic damage resulting from
the war. In short, and leaving the issue of legal sovereignty aside, the treaty ef-
fectively acknowledged that Chechnya’s leaders de facto were independent of
Moscow. Clearly, Russia had lost the First Chechen War, with tens of thousands
of civilians killed and over 500,000 internally persons displaced since the conflict
began.

On 21-22 April 1996 President Dzhokar Dudayev was lethally wounded in his
head by a shell fragment fired from a Russian aircraft. In January 1997 Chechen
Chief of Staff, Aslan Maskhadov, was elected president in an election which in-
ternational observers characterised as «free and fair». A Peace Treaty was signed
between Maskhadov and Russian President Boris Yeltsin in May the same year.
However, due to the devastations brought about by the war, the absence of the
promised Russian war reparations, external meddling by Islamic radicals, escalat-
ing crime and inter-Chechen rivalries, Chechnya degenerated into a chaos which
Maskhadov was unable to control.

-

See Michael Specter, “Russian Forces Move Into Rebel Region,” New York Times online ed., 12 December 1994;

2 Writing in mid-1995, Paul Goble argues that at that point “a minimum of 40,000 people in the region” had been killed by Rus-
sian forces. He also notes that, “Perhaps 12,000 of the dead were ethnic Russians who lost their lives during the Russian
attacks on the city of Grozny.” “The Costs for Moscow of Its War in Chechnya are High and Continuing,” Prism vol. 1, issue
8, 23 June 1995, published online by the Jamestown Foundation at www.jamestown.org;

3 See Alessandra Stanley, “Yeltsin Signs Peace Treaty with Chechnya,” New York Times online ed., 13 May 1997;



The Second Chechen War 1999 — 2009

Kremlin’s justification - “counter-terrorism operation”

In August 1999, Basayev* led a large force of Islamist fighters in an invasion of
Dagestan. His goal was to assist local Islamists in establishing an independent
Dagestan that would then be joined with Chechnya into a larger entity. The effort
failed, but the invasion was nevertheless taken very seriously indeed by Mos-
cow— the sheer scale of Basayev’s invasion seemed to confirm that a de facto
independent Chechnya presented a major security threat to Russia.

In September 1999, Russia began to bomb targets in Chechnya, and this was soon
followed by a ground invasion of Chechnya. At first, Russia indicated that it only
sought to occupy the portion of Chechnya north of the Terek River, but Russian
forces continued southward, and by November were bombarding Grozny. Russia
also organized a pro-Moscow Chechen military force which played a significant
role in the siege. The heavy air and artillery bombardment continued throughout
December and into January, with most of the city being levelled. There was a
very heavy flow of refugees out of Chechnya, and the Russian government made
little effort to provide them with humanitarian assistance.> Reports of Russian
excesses, and general disapproval for the Russian invasion, resulted in consider-
able criticism from the West, including threats to curtail foreign aid and take
other measures to punish Russia. Russia publicly expressed resentment at West-
ern interference in the Chechen issue,® and outside efforts ultimately did little to
improve conditions for most Chechens.

Russia suffered major casualties during the battle for Grozny, and firefights in
which isolated Russian units were ambushed by Chechen fighters proved to be
particularly deadly.” Street-to-street urban warfare continued through December
and into the new year, but by mid-January, circumstances clearly favoured the
Russians, who, by completely surrounding the city, had cut the Chechen logistics
lines. With their forces suffering from dwindling food, ammunition, and other
necessities, it was becoming clear to Chechens that they must attempt to with-
draw from the city so as to prevent their complete destruction.

In May 2000, Moscow announced that it would rule Chechnya directly and
named Mufti Akhmed Kadyrov, a Chechen Muslim cleric, to oversee the region.?

4 Chechen warlord Shamil Basaev is no stranger to violence. In the turbulent world of the northern Caucasus, Basaev has
fought in the Abkhaz rebellion of 1992-93, and played a central role in the first Chechen war of 1994-96, the invasion of
Dagestan in 1999, and the current conflict in Chechnya. In addition, he received training in guerrilla warfare and covert op-
erations from both Russia and Afghanistan. There is no question that Basaev is one of the most experienced and dangerous
practitioners of “asymmetrical warfare” in the world today. It is often said that the suicide truck-bombers of Iraq have adopted
Palestinian or al Qaeda tactics, but it was Basaev who perfected the procedure in a series of attacks on Russian targets that
began in 2000. Today Basaev declares himself at war with Russian “state terrorism,” alleging genocidal intentions on the part
of Moscow.

5 See Michael R. Gordon, “Trickle of Chechen Refugees Brave a Risky Escape Route,” New York Times online ed., 11 Decem-
ber 1999.

6 See Celestine Bohlen, “Russia Reacts Angrily Over Western Criticism in Chechnya,” New York Times online ed., 8 Decem-
ber 1999, and Erik Eckholm, “A Bristling Yeltsin Reminds Clinton of Russia’s A-Arms,” idem, 10 December 1999.

7 See, for example, Michael Wines, “Rebels Hit Russian Troops Hard in Battle in the Chechen Capital,” New York Times online
ed., 16 December 1999.

8 Michael R. Gordon, “Putin Names Chechen Cleric to Rule Separatist Republic,” New York Times online ed., 13 June 2000.
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In March 2003, a new constitution was approved by Chechens in a referendum,
but very serious questions were raised about the legitimacy of the balloting and
it is probable that there was manipulation of the election returns.® In May 2004
President Kadyrov was assassinated and Alu Alkahov became the new president
with Kadyrov’s son Ramzan as his first deputy prime minister. Ramzan Kadyrov,
head of the pro-government militia called “Kadyrovtsy”?, gradually increased
his influence in the Republic and with the significant support of the Moscow
administration he has been promoted to his present role as president of the re-
public.?

II. THE SUBSTANCE OF THE RIGHT TO LIBERTY AND
SECURITY IN CHECHNYA

a. Applicable international law

During both wars massive violations of international humanitarian law*? and hu-
man rights law?® have taken place. The number of international conventions and
other relevant documents on human rights is large!®. As for international hu-
manitarian law - which applies to armed conflict - the most important texts are
the Four Geneva Conventions from 1949 and the two Additional Protocols to
these conventions. Only the common article 3 of the Geneva Conventions and
Additional Protocol Il from 1977, which specifies the principles of the common
article 3, applies to internal conflicts such as the Russian-Chechen conflict. How-
ever, there can be no doubt that Protocol Il does apply to that conflict. This has
also been confirmed in a ruling by the Russian Constitutional Court in July 1995.
Finally, with the decision to establish the International Criminal Court under
the auspices of the UN, there is the Rome Statute of the International Criminal
Court.? This statute clearly defines what constitutes the most serious crimes of

9 See Lawrence A. Uzzell, “Referendum Results,” Chechnya Weekly, Vol. 4, Issue 10, 27 March 2003, published online at
www.jamestown.org.

10 There are numerous cases and reports made public by the domestic and international organisations that evidence the active
involvement of Kadyrovtsy in orchestrating and executing disappearances of Chechen population;

11 Russian Chechnya Policy: “Chechenization” turning into “Kadyrovization"? by Emil Souleimanov (05/31/2006 issue of the
CACI Analyst);

12 International humanitarian law only applies to armed conflicts - international or internal conflict. See, inter alia, Humanitarian
Intervention. Legal and Political Aspects. Copenhagen: The Danish Institute of International Affairs, 1999, p. 52;

13 Human rights law consists of international conventions and declarations, most of which have become customary interna-
tional law binding all states and having general applicability;

14  The Universal Declaration of Human Rights from 1948, The Convention for Prevention and Punishment of the Crime of
Genocide from 1948, The International Covenant on Civil and Political Rights from 1966, The Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment from 1984, The Convention relating to the Status of Refu-
gees from 1951 and its Additional Protocol from 1967, The Convention on the Rights of the Child from 1989; In a regional,
i.e. European, context there is - after Russia's membership of the Council of Europe in February 1996: The Statute of the
Council of Europe, The European Convention on Human Rights and its additional protocols as well as The European Con-
vention Against Torture, Inhuman and or Degrading or Punishment from 1987. Besides these legal documents there are also
a number of so-called "politically binding" documents, primarily drawn up within the CSCE - from 1994 the OSCE. These
are the Helsinki Final Act (1975), the Vienna Final Act (1989) and the Paris Charter (1990) as well as the Copenhagen and
Moscow Documents on the Human Dimension (1990 and 1991). Furthermore, there is the Politico-Military Code of Conduct,
signed in Budapest less than a week before the first Russian-Chechen war.

15 Vezi http://www.un.org/law/icc/statute



concern to the international society, namely genocide, crimes against humanity,
war crimes and the crime of aggression.

It has been widely acknowledged that during the conflict both federal forces
and Chechen rebel fighters have committed grave human rights violations.*® The
cases which have come before the European Court reflect various facets of the
conflict, including the federal forces’ use of bombing and shelling (in particular,
in 1999—2000), the widespread tactic of carrying out large-scale “sweeping-up”’
operations (zachistka, including house to house searches) in which large num-
bers of civilians were detained or killed during what were ostensibly searches
for rebel fighters, and more targeted operations in which individuals have been
abducted from their homes.

In the first judgment issued by the European Court in a case that arose out of the
Chechen war, it has acknowledged, in general terms, that Russia has the right
to respond to a situation of conflict, stating”[...] that the situation that existed
in Chechnya at the relevant time called for exceptional measures by the State
in order to regain control over the Republic and to suppress the illegal armed
insurgency”.*” It is to be mentioned however that Russia considers the conflict
in Chechnya to be a ““counter-terrorist operation” and never declared a state of
emergency or martial law in Chechnya, and no derogation under Art.15 of the
ECHR has been made. As a result, the European Court considers that it should
judge military operations (including aerial bombardment and artillery shelling, as
in the case of Isayeva) “against a normal legal background”.*®

In a situation of armed conflict, as in Chechnya, both international human rights
law and international humanitarian law apply concurrently. As a matter of inter-
national humanitarian law, the conflict can be characterised as a non-internation-
al armed conflict.*® Apparently unwilling to delve into the question of the com-
plementarity of human rights law and humanitarian law, the European Court has
assiduously avoided any express reference to humanitarian law in the Chechen
cases, despite specific reliance being placed on humanitarian law provisions and
principles, as, for example, both the applicants and the intervenor, Rights Inter-
national, did in Isayeva, Yusupova and Bazayeva. William Abresch has argued
that, in treating armed conflicts as law enforcement operations, the Court’s ap-
proach “may prove both more protective of victims and more politically viable
than that of humanitarian law".?° It should in any event be acknowledged that in
its reasoning in both that case, and the Isayeva case, the Court has touched on
humanitarian law concepts, including the need to carry out military operations in

16 See, e.g. Human Rights Watch, The Dirty War in Chechnya: Forced Disappearances, Torture and Summary Ex-
ecutions, (2001); T. Scovazzi & G. Citroni, The Struggle against Enforced Disappearance and the 2007 United Nations
Convention,(Martinus Nijhoff, 2007), p.64; Russian Federation: What justice for Chechnya’s disappeared?, (Amnesty Inter-
national, July 2007) EUR 46/026/2007.

17 lIsayeva v Russia, judgement of the European Court from 2005, para 180;

18 Ibidem, para 191;

19 The Conclusions and Recommendations of the Committee against Torture — Russian Federation, CAT/C/RUS/CO/4, No-
vember 2006;

20 W. Abresch, A Human Rights Law of Internal Armed Conflict: The European Court of Human Rights in Chechnya (2005)
E.J.IL. 741-767, 767.
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a way that minimises incidental civilian losses and the prohibition of the use of
indiscriminate weapons.?

b. The Applicable Domestic Legal Framework

The Russian government has termed the operation launched in Chechnya in Sep-
tember 1999 as an “anti-terrorist” operation, grounded on the 1998 Law on the
Suppression of Terrorism and the 1996 Law on Defense. This defined such opera-
tions as “special activities aimed at the prevention of terrorist acts, ensuring the
security of individuals, neutralizing terrorists and minimizing the consequences
of terrorist acts.”? Anti-terrorist operations were to be directed from an opera-
tional center, headed by a representative of the Federal Security Service (FSB) or
the Ministry of Internal Affairs, who may use all necessary forces of the “bodies
responsible for the suppression of terrorism.”?* These include officials from the
ministries of defense and internal affairs, the security services, and as yet un-
named federal and local executive bodies.?

In the Chechnya operation, the Russian government has deployed troops of the
Ministry of Defense, the internal forces and the riot police (OMON and SOBR)
of the Ministry of Internal Affairs, the riot troops of the Ministry of Justice, and
FSB units. The riot police units were also called “temporary police,” as they were
staffed with police officers who were sent to Chechnya for limited periods of time
from various regions in Russia. The regular police departments were staffed by
Chechen police officers—many of whom served under the various past adminis-
trations in Chechnya—who had not directly participated in anti-terrorist opera-
tions. These police departments were weak structures at the time, and many
Chechen police officers reportedly have had neither weapons nor access to vehi-
cles or other equipment.

The Law on the Suppression of Terrorism gave extensive powers to anti-terrorist
units, while limiting unduly rights provided for in the International Covenant on
Civil and Political Rights (ICCPR)? and the European Convention of Human Rights
(ECHR),?® including the rights to liberty and security of person,?” to privacy, home,

21 Isayeva, Yusupova and Bazayev v Russia (2005) 41 E.H.R.R. 39 at [177], [195], [197] and [199]; Isayeva (2005) 41 E.H.R.R.
38 at [176], [187], [189]-[191]. See also Ergi v Turkey (23818/94) July 28, 1998. For further comment on the application of
IHL and IHR, see: F. Hampson and |. Salama, Working Paper on the relationship between human rights law and humani-
tarian law, Commission on Human Rights, Sub-Commission on the Promotion and Protection of Human Rights, E/CN.4/
Sub.2/2005/14, June 21, 2005; N. Lubell, “Challenges in applying human rights law to armed conflict’, (December 2005)
Vol.87 International Review of the Red Cross No.860, 737-754; C. Droege, “The interplay between international humanitar-
ian law and international human rights law in situations of armed conflict” (Summer 2007) Vol.40 Israel Law Review No.2,
pp.310-355. Recently, Bill Bowring has drawn attention to the fact that IHL is concerned with personal responsibility and
criminal liability, whereas IHR deals with state responsibility, which he argues is a “vitally important distinction”: B. Bowring,
The Degradation of the International Legal Order? The Rehabilitation of Law and the Possibility of Politics, (Routledge-
Cavendish: 2008), p.304. See also the articles by McCarthy, and Dennis and Surena in this issue of the E.H.R.L.R.

22 Federal Law on the Suppression of Terrorism, signed into law on July 25, 1998, Article 3 (abolished in 2006).

23 Ibid, Article 10.1

24 Ibid, Articles 6 and 7

25 The Soviet Union ratified the ICCPR on October 16, 1973. Russia, as the Soviet Union’s successor state, is a state party to
the convention.

26 The Russian Federation ratified the ECHR on May 5, 1998.

27  Article 9(1) of the ICCPR states that “everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such
procedure as are established by law.” Article 5(1) of the ECHR contains a similar provision.



family and correspondence,? to freedom of movement,?® and to the peaceful en-
joyment of possessions.?® Under the anti-terrorist law, officials involved in anti-
terrorist operations were empowered to perform random identification checks
and detain indefinitely individuals without proper identity documents.3! They
could freely enter homes, search vehicles and perform body searches.>? They
could restrict or prohibit the movement of persons and vehicles.** They could
use any means of communication and transportation belonging to private indi-
viduals.?*

Both the ICCPR and the ECHR allow interference with these rights only under
strictly defined conditions.3> Notably, under Article 5 of the ECHR’s exhaustive list
of grounds for detention or arrest, the need to establish the identity of a person
is not included. Moreover, the law on the suppression of terrorism has not pro-
vided sufficient procedural safeguards against abuse. It has provided no indica-
tion at all as to the conditions under which and the extent to which these rights
could have been curtailed. Furthermore, the law was silent on due process that
should have been followed in the case of interferences with the individual rights.
Military, police, and security service units that have conducted the operation
in Chechnya have routinely interpreted this legislative gap to mean that no due
process standards should be followed at all. Finally, the law even appears to have
encouraged abuse of these provisions by explicitly stipulating that anti-terrorist
units are exempt from liability for damage “caused to life, health and property of
terrorists, as well as to other law-protected interests.”*®

In this legal framework, the Russian counter-terrorist operation in Chechnya has
been carried out with unprecedented arbitrariness, which in turn has led to mass
violations of human rights. Russian troops have had detained tens of thousands

28 Article 17(1) of the ICCPR states that “no one shall be subjected to arbitrary or unlawful interference with his privacy, family,
home or correspondence . . .” Article 8(1) of the ECHR states that “everyone has the right to respect of his private and family
life, his home and his correspondence.”

29 Article 12(1) of the ICCPR states that “everyone lawfully within the territory of a State shall, within that territory, have the right
to liberty of movement and freedom to choose his residence.” Article 2(1) of Protocol 4 to the ECHR contains the exact same
provision.

30 Article 1 of Protocol 1 to the ECHR states that “every natural or legal person is entitled to the peaceful enjoyment of his pos-
sessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for
by law and by the general principles of international law.”

31 Federal Law on the Suppression of Terrorism, Article 13(1.2).

32  Ibid., Article 13(1.4-5).

33  Ibid., Article 13(1.1).

34  Ibid., Article 13(1.6-7).

35 For any interference with the right to liberty and security of person, both the ICCPR and ECHR require that both the proce-
dures and grounds for detention or arrest must be provided for by law. For interference with the other rights enumerated,
both the ICCPR and the ECHR also pose a requirement of “necessity” for such restrictions. For example, article 12(3) of the
ICCPR stipulates that the right to liberty of movement and freedom to choose one’s residence “shall not be subject to any
restrictions except those which are provided by law, are necessary to protect national security, public order (ordre public),
public health or morals or the rights and freedoms of others, and are consistent with other rights recognized in the present
Covenant.”

36 26 M. Tamas Ban, M. Frederic Sudre, M. Pieter Van Dijk, “Consolidated report containing an analysis of the correspond-
ence between the Secretary General of the Council of Europe and the Russian Federation about article 52 of the European
Convention of Human Rights,” SG/Inf(2000)24, June 26, 2000. The experts noted that “While the Convention allows interfer-
ence with these rights under strictly defined conditions, these are not reflected in the law. Its provisions are not specific and
detailed enough in order to provide sufficient safeguards against any abuse, it is difficult to see what effective remedies are
guaranteed in case of excessive application of the law and the fact that the law does not contain any proportionality require-
ments may result in massive interferences with these rights even in circumstances where this is not warranted. Furthermore,
it seems symptomatic that the law is not only silent as concerns the responsibility of the anti-terrorist units for any possible
abuse of their powers, but even appears
to encourage them to overstep the necessity threshold [in Article 21].”
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of people—most of whom were never officially acknowledged to have been reg-
istered as detainees. Almost none of these detainees had access to a lawyer and
many were held in unofficial and makeshift detention centers. Russian troops
have freely entered and searched thousands of homes—frequently stripping
them bare of valuables—but no official record is acknowledged to exist for the
vast majority of these searches. It is in this climate of arbitrariness and impunity
that “disappearances” have become a systematic part of the Russian operation
in Chechnya.

Tens of thousands of people have been detained at one point or another over
the course of the Russian-Chechen conflict.’” The Ministry of Interior reported
detaining 853 people during the month of January 2001 alone.*® Most of these
people were detained for failing to have proper identity papers, or being in a
place where they were not officially registered as residents.>* Many others were
detained for no apparent reason and were never officially registered as detainees
with the prosecutor’s office. The figures of the Ministry of Interior do not reflect
people who have been detained by the military servicemen, who also have car-
ried out widespread detentions. The vast majority of the people detained were
never officially registered with the prosecutor’s office, Ministry of Justice, or Fed-
eral Security Service as having been detained. Although many were detained for
weeks or even months, most were released with no charges ever having been
brought, or were amnestied.*® In many cases, relatives won releases by extor-
tionate payments to those in command. Many of these detainees were never
held in official detention facilities, such as the temporary holding cell (1VS) of
the regular police or pre-trial facility (SIZO). On the contrary, many were kept in
make-shift detention facilities such as pits in the ground.

In most of the “disappearance” cases documented by human rights groups, the
arrested person who then “disappeared” was last seen in the custody of the Rus-
sian troops. These people were detained either during sweep-up operations or
at one of Chechnya’s many checkpoints. In a few cases, the detainees were taken
away during night raids by Russian-speaking masked men, during raids on mar-
kets, or simply retained in custody while visiting a police station.

Relatives searching for their “disappeared” family members met with a variety
of responses from military, security, and law enforcement agencies. In some cas-
es, they outright denied the person was ever taken into custody, or even that a
sweep or search operation had taken place. This occurred most frequently when

37 On May 9, 2000, the Interior Ministry reported that 19,000 people and 10,000 vehicles were searched in Chechnya on the
Victory Day holiday.“Troops Check 19,000 People,” ITAR-TASS news agency, May 9, 2000. Figures released by the Ministry
of Interior in June 2000 indicated that 5,500 individuals were detained in Chechnya during the first five months of 2000.
“5,500 Detained in Chechnya This Year,” ITAR-TASS news agency, June 7, 2000.

38 “Details of Activities of the Russian Ministry of Interior in Chechnya in January,” Interfax news agency, February 1, 2001.

39 Human Rights Watch, Welcome to Hell: Arbitrary Arrest, Detention, Torture and Extortion in Chechnya (New York: Human
Rights Watch, 2000).

40 30 Detentions that are not registered with the prosecutor office or Ministry of Justice are permissible only for a period of three
hours under Russian law (police law). The law on suppression of terrorism permits detention for identification purposes for
an unlimited period of time. This law thus provides a legal basis for informal detentions although it does not legalize secret,
incommunicado detention.



relatives had no indication as to who carried out the detention, either because
the agents wore masks during the sweep or search operation, or because it was
unclear what authority, if any, had sanctioned the operation. In other cases,
particularly when relatives could confront officials with information concerning
the unit that had carried out the detention, officials acknowledged the initial
detention, but claimed the “disappeared” person had already been released,
transferred to another facility or to the jurisdiction of another agency, or that
they were no longer responsible for his fate. In some cases, officials gave contra-
dictory information to relatives, stating one day that their loved one had been
released, but on the next that he was taken to the Khankala military base. In
some exceptional cases, relatives of the “disappeared” have been able to receive
useful information from military or police commanders or from lower ranking
servicemen.

Military servicemen and police have frequently conducted large sweep opera-
tions in Chechen villages or towns, with the stated aim of seizing illegal weap-
ons and ferreting out those believed to be collaborating with Chechen rebels.
Typically, they have detained dozens of men in such operations, many of whom
“disappeared” without a trace.** During research trips to Ingushetia in Novem-
ber 2000 and March 2001, Human Rights Watch collected detailed information
on two such sweeps: in the village of Gekhi in August 2000 and in the villages
of Starye and Novye Atagi in January 2001.%* At least three men who were de-
tained by Russian forces during the sweep operation in Gekhi subsequently “dis-
appeared;” at least five men subsequently “disappeared” after being detained
during the sweep operation in Starye and Novye Atagi. In both Gekhi and Novye
Atagi, mutilated dead bodies of some of the detainees were later found. As was
typical for large sweep operations, Russian soldiers had detained large numbers
of men, apparently at random. Most of these men were released after a few
days—often after their relatives provided Russian troops with money, weapons,
or ammunition. Human rights groups have gathered numerous credible allega-
tions of torture and ill-treatment from men who were detained during these
three sweep operations.

The “disappearances” of the detainees in the custody of Russian federal forces in
Chechnya was named to be the major human rights crisis at the time.*®* The dis-
covery of the mutilated corpses of some of the “disappeared” has substantiated

41 “[...]In a sweep-up operation, federal forces seal off entire villages or town districts and systematically comb through homes.
Frequently, they loot valuables in the process. Detainees are often taken to makeshift detention facilities where they are
questioned, and are routinely beaten and tortured. Most are eventually released, often after relatives pay a ransom for them,
after a few days [...], see further Human Rights Watch, “Field Update on Chechnya,” January 22, 2001; Memorial website,
“Armed Conflict in the Republic of Chechnya: Chronicle of the Violence,” http://www.memo.ru/hr/hotpoints/N-Caucas/hron-
ics/index.htm (March 2001).

42 Human Rights Watch and Memorial received reports of other “disappearances” that took place during other large sweep
—up operations in the second half of 2000 year and the first few months of 2001 year. Due to the frequency with which large
scale sweep-up operations took place, Human Rights Watch has not been able to document abuses that took place in each
of these operation. For information on “disappearances” and other abuses during such sweep-up operations, see Memo-
rial website, “Armed Conflict in the Republic of Chechnya: Chronicle of the Violence,” http://www.memo.ru/hr/hotpoints/N-
Caucas/hronics/index.htm (March 2001).

43 See the Human Rights Watch Report "The 'Dirty War' in Chechnya: Forced Disappearances, Torture and Summary Execu-
tions", March 2001
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fears that they have been tortured and summarily executed. Because criminal
investigations into “disappearances” have been shoddy and ineffective, impunity
for such atrocities left many crimes go unpunished. In its report of 2005, ‘Worse
than a War’, Human Rights Watch named the widespread and systematic disap-
pearances as crimes against humanity.*

c. The Secret Places of Detention v. the Right to Liberty
and Security

In should be mentioned that from the beginning of the counter-terrorism opera-
tion, two parallel systems of places of detention have been functioning on the
territory of Chechen Republic: official and unofficial.

At the end of 1999, within the premises of a once abandoned colony in Cher-
nokozovo village, a temporary reception and distribution facility was set up for
detained vagrants («BpemeHHbIli NpuemHuK-pacnpesenntens»).*® This facility,
like any other police station, was under the full control of the Ministry of Interior,
which meant that people could be detained there without a charge for longer
than in pre-trial detention facilities under the control of the Ministry of Justice.
The individuals detained in the Chernokozovo detention place where far from
being vagrants. They were suspects detained during the sweep-up operations
undertaken in the residential areas. By its nature the Chernokozovo facility was
an unlawful place of detention.

At the end of the year 2000, following multiple allegations of torture and ill-treat-
ment by the former inmates and pressure from the international community*®,
the Russian authorities gave the Chernokozovo facility the status of pre-trial de-
tention unit (IVS), which also led to the improvement of the conditions of deten-
tion. This however did not stop the ill-treatment of arrestees, but transferred
the practice into the premises of temporary police stations (BOB/[, BpemeHHble
oTAeNbl BHYTPEHHUX Aen).

Two temporary police stations in particular, that of the Urus-Martan and Oktya-
brskiy districts in Grozny (BOB/, Ypyc-MapTaHoBcKoro paiioHa U OKTA6pbCKOro
palioHa ropoga lposHoro), had quickly become infamous in 2000 — 2002 for us-
ing very cruel methods of torture on detainees. People disappeared within the
premises of these police stations. And once again, along with the increased pres-

44 ‘Worse then a War’ Report by Human Rights Watch, see here http://www.hrw.org/en/reports/2005/03/21/worse-war

45  The order of the Russian Minister of the Ministry of Internal Affairs Ne 1077 of 22 December 1999, source www.memo.ru

46 CPT issued observations as a result of its visit to North Caucasus from 26 February to 4 March 2000 in which welcomed the
improvement of the conditions of detention while noting that ill-treatment in Chernokozovo stop as a result of staff change.
The Committee also urged the Russian Government to investigate all allegations of ill-treatment and unlawful detention
through an independent enquiry as the European Convention on the prevention of Torture requires. For further details please
see the Statement made on 4 March 2000 by Mr Zdenek HAJEK (Head of delegation) to the Deputy Minister of Justice, Mr
Yuriy KALININ, also to be found here http://www.cpt.coe.int/documents/rus/2000-04-03-eng.htm. During this visit the CPT
were allowed to visit the following places of detention - SIZO No 1 in Grozny, SIZO No 2, Chernokozovo, IVS in Chervlyon-
naya Station, IVS in Naurskiy District Department of Internal Affairs, IVS in Shali District Department of Internal Affairs, IVS
in Temporary Internal Affairs Department of Grozny Selsky District (Tolstoy Yurt), Former holding facility, Goryacheistochnen-
skoye (Tolstoy Yurt). Fighting in Grozny at the time of the delegation's visit prevented it from having access to certain districts
of the city.



sure from the human rights groups and international community to stop ill-treat-
ment of detainees, the authorities transferred the practices and the executioners
to other unlawful places of detention. One of these was on the military base in
Khankala (XaHkana), the other within ORB-2 (OnepatnMBHO-po3bickHOe 6iopo Ne
2 B ropoae Mpo3HoOM).

The unlawful places of detention were set up from the beginning of the “counter-
terrorist operation”. They were within the places of deployment of the Russian
military troops and special police forces of the Ministry of Interior. Those de-
tained within these places were never registered as arrestees or detainees. The
most famous and feared among these was the detention unit on the military
base in Khankala. Most of those detained here were kept in pits, cars or wagons
used for the transportation of detainees. On several occasions major Russian TV
channels have broadcasted journalists’ reports about the apprehension of the
suspected members of the rebel groups and their transportation to the military
base in Khankala, although according to the criminal procedure law all arrestees
and detainees should have been transferred to the prosecutor’s office or FSB.

The existence of an unlawful detention unit on the military base in Khankala was
known to the prosecutor’s office, to the Chechen administration and even to the
Special Representative of the Russian President on enforcement of human rights.
And yet they continue to function even today.

During the sweep-up operations in the residential areas in years 2000-2002, tem-
porary unlawful places of detention called filtration facilities were set-up on the
outskirts of towns and villages. Only the law-enforcement agency in control of
the sweeping-up operation could set-up its camps and a filtration facility, which
would usually occupy abandoned nearby premises.*” Dozens and hundreds of de-
tained individuals were brought there for the law-enforcement agents (military,
police, FSB) to conduct individual “check-ups”. Officially the aim of these filtration
facilities was to detain persons suspected of being members of the rebel groups
for identification and interrogation, after which they were supposed to be either
released or transferred to other penitentiary institutions. However, because the
sweeping-up operations were conducted at a very large scale in 2000 — 2003, the
high number of people arrested could not physically fit into the pre-trial deten-
tion facilities (IVS) and that is when arrestees were no longer transported to IVS.
They were tortured, mutilated, electrocuted and disappeared from within these
unlawful places of temporary detention, called the filtration facility.

Neither of these filtration facilities had a basis in domestic law, which made their
existence and use unlawful.®® Besides temporary filtration facilities there were

47  For example, in Argun city the detention unit was set-up in an abandoned carrier, in the village of Stariy-Ataghi — on the
premises of a chicken farm, in the village of Ciri-Yurt — in an abandoned cement factory;

48 The term *filtration facility” («cpuneTpaumorHbIn NyHkT») was used by the federal forces operating in Chechnya. It was re-
ferred to by the prosecutor’s office in their letters to the victims although neither of the domestic laws in force used this term
or gave a definition for it. NGO Memorial reported that in year 2005 they have received a copy of the “Instruction for planning
and preparing military and police forces of the Ministry of Interior to act in extraordinary situations” attached to the order of the
Ministry of Interior from 10 September 2002, no. 870. This order was never published, bearing the stamp saying “for internal
use only”. This order instructed the creation of temporary detention places when special operations where conducted. Once
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also ones used on a permanent basis. One of these, called by the military “Titan-
ik” was set-up between two villages, Alleroy (Annepoit) and (LleHTopoit). People
disappeared from this unlawful place of detention too.

By the end of 2003 the scale and frequency of sweeping-up operations in Chech-
nya significantly reduced, and most of the filtration facilities were closed down.
Those detained and kidnapped were rarely transported to the military base in
Khankala. However, in the place of those places that were closed, other new
ones were set-up. People were now detained in unlawful places of detention set-
up at the deployment place of pro-Kremlin Chechen law-enforcement bodies. In
the Tsenteroy (LeHTpon) village, inhabited by Chechen President Ramzan Kady-
rov’ family, there operates an unlawful place of detention kept by Ramzan Kady-
rov. He targets individuals suspected of having a role in the terrorist activities and
their family members, who are detained there, as are those related to suspected
insurgents hiding in mountains from the authorities. This particular village and
it’s detention place is much feared by the Chechen population. Today, Kadyrov’s
prison in Tsenteroy has the same fame as the filtration facility in Khankala mili-
tary base once had. Even the delegation of the European Committee for the pre-
vention of Torture (CPT) was not allowed to visit the Tsenteroy detention place,
until all the detainees were transferred out of the premises.

d. Investigations into Disappearances and Arbitrary
Deprivation of Liberty

Russian authorities have a duty to investigate every single case of enforced disap-
pearance. While the civilian prosecutor’s office had launched about thirty-four
investigations before 2000*, none of the “disappeared” persons had been found
through a formal investigative procedure, and not a single person had been
charged with the crime of enforced “disappearance.”*®

The authorities had not been committing the necessary resources to investiga-
tions, and had not empowered the relevant agencies to conduct them. Indeed,
the investigations seem doomed to fail because they are assigned to the civil-
ian prosecutor’s office, which has no jurisdiction over military servicemen.>! The
military prosecutor’s office often refuses to cooperate with investigations by, for
example, making servicemen available for questioning, yet no authority appears

NGOs made public this document, the outrage of civil society forced the Minister to change the order and exclude the term
“temporary detention places” from this particular instruction. Memorial however suspects that this term must have been used
in other secret documents of the Ministry of Interior and FSB to which public has no access. Sourced from www.memo.ru

49 See "Report on the Activity of the Special Representative of the President of the Russian Federation for Guaranteeing Rights
and Freedoms of Men and Citizens in the Chechen Republic for the Year 2000," Moscow, December 2000.

50 Such incidents are investigated as kidnappings, under article 126 of the Russian criminal code. One exception to this rule
is the prosecution of Yuri Budanov, currently on trial (at the time this study was written) for the March 2000 abduction and
murder of Kheda Kungaeva. In sharp contrast to other cases, federal authorities acknowledged and investigated her abduc-
tion and murder immediately after the crime took place, sourced from www.memo.ru

51 The military prosecutor office is responsible for investigating crimes committed by those serving in the armed forces under
the Ministry of Defense, as well as by those serving in the Ministry of Internal Affairs’ armed forces and Spetsnaz forces.
Crimes committed by other Ministry of Internal Affairs personnel (including Otriady Militsii Osobogo Naznachenia (OMON))
are under the jurisdiction of the civilian prosecutor office.



willing to compel the military prosecutor’s office to cooperate or take responsibil-
ity for such investigations. The civilian prosecutor’s office is poorly staffed, late in
opening investigations, and in some cases fails even to take the most basic steps,
such as questioning available witnesses, before it simply suspends the investiga-
tion.*? In addition, relatives of the “disappeared” face problems of access to the
civilian prosecutor’s office —and nearly insurmountable barriers to meeting with
the military prosecutor’s office —and often encountered among prosecutor’s of-
fice investigators a negligent attitude toward “disappearances.” The unjustifiable
delays in opening criminal investigations only served to further endanger the life
and well-being of the disappeared.”>?

The most devastating flaw in the investigative process is the civilian prosecu-
tor’s office’s lack of authority to compel cooperation by the military, which often
plays a crucial role in detentions followed by “disappearance.” The military pros-
ecutor’s office and military officials obstruct investigations by denying access to
investigators, and by refusing to question servicemen, as requested by civilian
investigators. When criminal investigations are transferred to the military pros-
ecutor’s office, it routinely returns these cases to the civilian prosecutor, claiming
that “involvement of military servicemen was not confirmed.” In many cases, it
appeared that such claims were not based on a meaningful investigation. Rela-
tives of the disappeared persons have stated in interviews to the human rights
groups that civilian prosecutors admitted being helpless in advancing the investi-
gation due to lack of jurisdiction over military personnel’s actions.>

e. An Overview of the Chechen Judgments Issued by the
European Court

Between February 2005 (when the first three judgments relating to Chechnya
were published) and April 2009, the European Court delivered 100 judgments
in respect of cases that were lodged between 2000 and 2007. The majority of
those cases concerned events during the second armed conflict 1999-2009. They
were handled in the main by the First Section of the Court which accorded them
priority status.

52 Investigators in Chechnya were usually conducted by temporary prosecutors that were deployed in Chechnya from other
regions of Russia. The frequent turnover in staff of the prosecutor offices in Chechnya negatively affected the quality of the
investigations conducted, most of the disrupting them.

53 Under the article 109 of the Criminal Procedure Code of the RSFSR, the prosecutor officers are obliged to open criminal
investigations within three days — ten days in exceptional cases — after receiving information on the criminal offense having
been committed, if there are “sufficient grounds” to believe that the information is true. In accordance with article 108 of the
same Code, the information on the criminal offense may be contained in, among others, a newspaper report, a letter from a
victim, or an NGO report.

54  A. Maliuk, the investigator handling the “disappearance” of Akhdan Tamaeyv, told Tamaev’s father on March 2, 2001 that the
investigation was not progressing because, as a civilian investigator, he did not have jurisdiction over the military prosecutor
office. He said that in fact the military prosecutor should investigate Tamaev’s “disappearance” but that he did not have the
authority to forward the case to it - for more details see the Human Rights Watch interview with Ovkhad Tamaev, Nazran,
March 3, 2001 at www.hrw.org. Similarly, Lecha Aziev told Human Rights Watch that his sons’ case investigator was pow-
erless because he has no access to the Khankala army base, see the Human Rights Watch interview with Lecha Aziev,
Nazran, March 2, 2001 at www.hrw.org.
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Several cases attest to the mass killings of civilians in the Staropromyslovsky dis-
trict of Grozny in January 2000% and in Novye Aldy in February 2000,° and to
enforced disappearances from the village of Novye Atagi in June 2002.>” Almost
two-thirds of the applicants were women, wives, sisters and daugthers of those
killed and disappeared. In 79 cases, the applicants were represented by non-
governmental organisations: most of whom by the Stichting Russian Justice Ini-
tiative®® but also by Memorial in partnership with the European Human Rights
Advocacy Centre in London.*®

Issues raised most often in the Court’s judgements concerned the right to life
(Art.2): disappearances, extra-judicial executions, aerial and/or artillery bom-
bardment and fatal shootings; the prohibition of torture and inhuman and de-
grading treatment (Art.3): ill-treatment and torture;® right to liberty and security
of the person (Art.5): detentions that were neither logged by the authorities, nor
were even acknowledged.®!

Two particular detention centres are referred to in a predominant number of
cases. In Over 35 cases there was evidence that detainees were held in the fed-
eral military base at Khankala.®? In the Akhmadova and Sadulayeva and Luluyev
cases, the bodies of missing people were subsequently found in mass graves
close to the Khankala base. It is also established that some were held in the unof-
ficial ““pre-trial detention centre” at Chernokozovo.®® In the case of Bitiyeva the
Court was particularly concerned by the absence of any official legal status for
Chernokozovo.®

55 Goncharuk v Russia (App. No. 58643/00), judgment ofOctober 4, 2007, Goygova v Russia (App. No.74240/01), judgment
of October 4, 2007, Khashiyev and Akayeva v Russia (2005) 42 E.H.R.R. 20, Makhauri v Russia (App. No.58701/00),
judgment of October 4, 2007, Medov v Russia (App. No.1573/02), judgment of November 8, 2007 and Tangiyeva v Russia
(App. N0.57935/00), judgment of November 29, 2007. See also: HumanRightsWatch, CivilianKillings in Staropromyslovskiy
District of Grozny, (February 2000).

56 Musayeva and others v Russia (2007) 47 E.H.R.R. 25 (three joined applications). See also: Human Rights Watch, February
5: A Day of Slaughter in Novye Aldy, (June 2000) and “Mopping-Up”, Settlement ofNovye Aldy, February 5, 2000—Deliberate
Crimes against Civilians, Memorial, July 2000.

57 Imakayeva v Russia (2006) 47 E.H.R.R. 4 and Utsayeva and others v Russia (App. N0.29133/03), judgment of May 29,
2008.

58 See www.srji.org

59  See further www.londonmet.ac.uk/ehrac and Memorial/EHRAC in Rusia —http://ehracmos.memo.ru/

60 Chitayev and Chitayev (2007) para 47 and Musayev and others v Russia (App. Nos 57941/00, 58699/00 and 60403/00),
judgment of July 26, 2007.

61 The Court reiterated the principle first established in the Turkish cases, that acknowledged detention to be a “complete nega-
tion” of the Art.5 guarantees and amounts to a “very grave violation” of its provisions, see, e.g. Cicek v Turkey (25704/94),
February 27, 2001, at [164] and Luluyev and others v Russia (App. No.69480/01), judgment of November 9, 2006 at [122];

62 Akhiyadova v Russia (App. No.32059/02), judgment of July 3, 2008, Akhmadova and Sadulayeva v Russia (App.
No0.40464/02), judgment of May 10, 2007, Atabayeva (App. No.26064/04), Aziyevy (App. No.77626/01), Isigova and others
v Russia (App. No0.6844/02), judgment of June 26, 2008, Kaplanova (App. No.7653/02), Khamila Isayeva (App. No.6846/02),
Luluyev (App. No.69480/01), Magomadov and Magomadov (App. No.68004/01), Medov v Russia (App. No.1573/02), judg-
ment of November 8, 2007, Musayeva v Russia (App. No.12703/02), judgment of July 3, 2008, Musayev and others (App.
Nos 57941/00, 58699/00 and 60403/00) and Ruslan Umarov v Russia (App. No.12712/02), judgment of July 3, 2008.

63 Bazorkina v Russia (2006) 46 E.H.R.R. 15, Bitiyeva and X (App. No.57953/00 and 37392/03) and Medov (App. No.1573/02).
The Chernokozovo detention centre features heavily in Human Rights Watch, Welcome to Hell: Arbitrary Detention, Torture
and Extortion in Chechnya, (October 2000). The CPT had found “a clear pattern of physical ill-treatment of prisoners” at
Chernokozovo (see CPT statement, March 4, 2000 and its 2001 Public Statement, fn.1).

64 The Court has stated “. . . inconceivable that in a State subject to the rule of law a person could be deprived of his or her
liberty in a detention facility over which for a significant period of time no responsible authority was exercised by a competent
State institution. This situation fosters impunity for all kinds of abuses and is absolutely incompatible with the responsibility of
the authorities to account for individuals under their control.” see para 118, Bitiyeva and X v Russia (App. No.57953/00 and
37392/03)



In several cases, video film has provided evidence that individuals were in state
custody, at least at some point.® The applicant in Bazorkina relied on video film
taken by a reporter for NTV and CNN, which showed her son in the custody of
servicemen and also recorded Colonel Alexander Baranov as saying: “Take him
away, damn it, finish him off there, shit, - that’s the whole order. Get him out of
here, damn it. Come on, come on, come on, do it, take him away, finish him off,
shoot him, damn it .. .”’®®

f. Implementation of the European Court’s judgements

Non governmental organisations, in particular Demos®’, Stitching Russian Justice
Initiative, and EHRAC in partnership with Memorial®®, engaged in discussions with
the Russian Government and the Committee of Ministers of the Council of Eu-
rope to ensure the implementation of the Court’s judgements beyond individual
measures required for the redress of the applicants rights. The implementation
of the general measures however has met with the Russian Government’s failure
to fully engage with the Committee of Ministers of the Council of Europe.

The investigation of cases of disappearances and killings, as well as the identifica-
tion and prosecution of those responsible was one of the general measures sought
to be implemented by the Russian Government. The Prosecutor General’s Office
has made available statistics on the prosecution of the members of the Russian
Armed Forces for crimes committed against civilians in Chechnya. The figures,
however, related only to the cases investigated by the military prosecutor’s office
(i.e. those cases where the Russian Armed Forces admitted its involvement).®® All
other cases, where it was not established whether or not military officers were
involved —in other words, the vast majority of disappearance cases- were investi-
gated by the public prosecutors. The majority of cases pending before the public
prosecutor’s office have been suspended and there is no information as to the
number of convictions of those found responsible.

The “Memorial” NGO has expressed concerns over the Government’s position
not to disclose the exact statistics on the convictions. The organisation considers
that this constitutes a clear failure to cooperate with the Committee of Ministers
and is in express violation of the Russian Government’s obligations under Arti-
cle 46 of the Convention to undertake individual and general measures in order

65 Baysayeva (App. No.74237/01).

66 Bazorkina (2006) para 68. The Russian Government produced to the Court an expert report, from three military academy
professors, claiming that none of the servicemen would have considered Baranov to have given them an order because his
words did not amount to a technically valid military order.

67 See the overview of their activity http://www.demos-center.ru/projects/649C353/7124570;

68 For more information on this NGO work for the execution of judgements see http://www.londonmet.ac.uk/research-units/hrsj/
affiliated-centres/ehrac/ehrac-litigation/enforcement-of-other-echr-judgments.cfm ;

69 Human Rights Centre Memorial in its Report of 2003 ‘Deceptive Justice’ states that “... the Government assert that at
the time of submission of their observations 105 criminal cases concerning 139 defendants were referred to the military
courts. In 2003 these figures were 58 and 74 respectively (information provided by the then Deputy Prosecutor General Mr.
Sergey Fridinsky to the then State Duma deputy Mr. Sergey Kovalev). Thus it would appear that only 47 new criminal cases
in respect of 65 defendants have been investigated during the last 5 years. Of those, only 11 cases concerned the crime of
murder (12 cases completed in 2003 and 23 in 2008). No statistics in respect of disappearances have been made available”.
See full report here http://www.memo.ru/hr/hotpoints/chechen/d-d0603/eng/index.htm ;
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to erase the consequences of the violations of the Convention as found by the
Court and to prevent similar violations occurring.”

A particular concern for the conviction of those responsible for crimes against
Chechen civilians is the limitation periods set out in the Criminal Code of the Rus-
sian Federation. Human right NGOs have noted with concern that the application
of a 15 year limitation period may mean that there is a potential risk that the
perpetrators of the crimes which are the subject of the cases before the Euro-
pean Court may thereby avoid responsibility. Referring to the egregious crimes
committed by the Russian military and security forces in the Chechen Republic,
civil society suggested review of the length of the limitation period so that an ef-
fective investigation is secured into these cases.

The refusal to disclose the documents from the domestic criminal case files is
justified by the Russian Government with Article 161 of the Criminal Procedure
Code of the Russian Federation. This has already been found to be contrary to the
Government’s obligations under Article 38 of the Convention. The Court has held
on several occasions’ that “the provisions of Article 161 of the Code of Criminal
Procedure...do not preclude disclosure of the documents from a pending investi-
gation file, but rather set out a procedure for and limits to such disclosure”.

In spite of the Court’s clear position on the application of Article 161, the Gov-
ernment maintains that its approach is well-founded, arguing, in particular, that
in cases where disclosure is prevented by Article 161, it provides the Court with
“the information on investigations which is sufficient to deal with individual ap-
plications”. However, it is recalled that the Court has on many occasions found
that it is not for the respondent Government to decide whether a particular
document requested by the Court is relevant for the case or not: it is obliged to
comply with the Court’s request.

As regards the victims’ rights to access the case-files in criminal proceeding, the
Russian Government refers to Article 42 of the Criminal Procedure Code, claiming
that the protection afforded by this provision satisfies the Convention’s require-
ments. However, it is Article 42(2)(12) which prevents victims from gaining ac-
cess to the documents in the criminal case file while the investigation is pending
or suspended. In one domestic case, the provision was interpreted as conferring
on the investigator an unlimited discretion to grant or refuse the victim access
to the case file.”?

70 See Chapter 3 “Sentences of the Policemen Who Committed Crimes against the Inhabitants of the Chechen Republic” of the
2003 Report “Deceptive Justice” by Memorial;

71 Among many others see Khashiyev and Akayeva v. Russia cited above, § 46; Imakayeva v Russia, No. 7615/02, 9.11.06,
para. 123; Magomadov and Magomadov v. Russia (dec.), no. 58752/00, 24 November 2005;

72  See the decision of the Urus-Martan District Court of the Chechen Republic on the application of Ms. Raisa Bersunkayeva
of 1 August 2005. When Ms. Bersunkayeva applied to the investigator in charge of the criminal proceedings, in which she
participated as a victim, she was refused access to the case-file. This refusal was confirmed on 11 November 2005 by the
same district court and on 7 December 2005 on appeal by the Supreme Court of the Chechen Republic;



Both interpretations are contrary to the Government’s procedural obligations
under Articles 2, 3 and 13 of the Convention. A review of both Articles 42 and
161 of the Criminal Procedure Code is sought by non governmental organizations
to prevent these provisions from hindering the applicants’ right to individual pe-
tition before the European Court and effective redress before domestic authori-
ties.

It is of utmost importance that the law-enforcement agencies and judiciary have
access to the Russian translations of the Court’s judgements. The publication and
the dissemination of the Court’s judgments issued against the Russian Federa-
tion should be made available and form part of the judiciary training.”

In a recent Interim Resolution with respect to Russian Federation, the Committee
of Ministers of the Council of Europe’ set out the state’s primary responsibility
for implementing the Convention rights, which is the obligation to provide effec-
tive domestic remedies in cases of violations of the Convention. It has been high-
lighted in particular that the provision of such remedies is all the more pressing
in the case of repetitive violations, so as to enhance the remedial capacity of the
national judicial system, pending the implementation of more comprehensive
and time-consuming reforms.

73 Translations of the judgments were published in the ‘Bulletin of the European Court of Human Rights’. It is noted, however,
that this publication is not available on the internet free of charge and that the Government has only recommended that lower
courts and prosecution authorities subscribe to it;

74  See Interim Resolution CM/ResDH(2009)43;
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I1l. OUTLINED CONCLUSIONS

The North Caucasus region, which includes, amongst others, the Chechen Re-
public, Ingushetia, Kabardino-Balkaria, Dagestan and Northern Ossetia, has long
been suffering from instability. Geography and history have created in this region
a mosaic of different ethnic groups and a clan-based society, which is a source of
perpetual tension. Numerous reports of international and national NGOs men-
tion a large number of human rights violations and, above all, the climate of
impunity prevailing in the region: disappearances not investigated effectively,
systematic use of torture and intimidation of victims, enforced disappearances,
abductions and arbitrary arrests.

While there have been positive developments in the human rights situation in
the North Caucasus region over the last year (2009), notably in the Chechen Re-
public, which has seen a decrease in some of the gravest types of human rights
abuses, such as enforced disappearances, the underlying problem of impunity
for human rights abuse persists. Moreover, there is a change in the pattern of
human rights abuse taking place in the North Caucasus.

On 16 April 2009 upon the request of the Russian President, Mr Medvedey, the
National Anti-terrorist Committee has ended its decade-long «counter-terrorism
operation» against separatist rebels in the southern republic of Chechnya. The
move aimed «to create conditions to further normalize the situation» and was
welcomed by the Chechen President Ramzan Kadyrov who now becomes the
most influential person in the North Caucasus. It also means that there will be
no more random identity checks or restrictions on the right to freedom of move-
ment on the territory of Chechnya.”

The human rights groups welcomed the news but also stated that no normaliza-
tion of the situation in Chechnya will be possible without full accountability for
the gross human rights violations committed by law enforcement bodies over
the last 10 years.”® As of today,”” the European Court of Human Rights has made
rulings in over 100 cases concerning human rights violations committed in the
course of the armed conflict in Chechnya. In most of these cases, the Russian
Government was held responsible for the death, torture or enforced disappear-
ances of people in Chechnya and for the failure to investigate such crimes and
cooperate with the European Court.

75 Vezi http://news.ntv.ru/156961/; http://news.bbc.co.uk/1/hi/world/europe/8001495.stm
http://www.guardian.co.uk/world/2009/apr/16/russia-chechnya-anti-terrorism

76  http://www.amnesty.org/en/news-and-updates/news/no-progress-chechnya-without-accountability-20090417

77  On 23 April 2009 the Court issued its 100" judgment against Russia regarding human rights violations in Chechnya, see
http://www.memo.ru/2009/04/23/2304092.htm ;
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1. Background information

During the Soviet Union, the old Georgian region “SAMACHABLO"” was named as
a “South Ossetian Autonomous Region”, with the city of Tskhinvali as its admin-
istrative centre. It was made up from the following four districts: Java (north),
Tskhinvali (central), Znauri (west) and Akhalgori (east).

South Ossetia is located along Georgia’s northern frontier in the Caucasus Moun-
tains, bordering North Ossetia, a republic of the Russian Federation. The region
is surrounded to the south, east, and west by undisputed Georgian territories.
Prior to the August 2008 conflict, South Ossetia’s population consisted of ethnic
Ossetians and Georgians and numbered some 70,000 people, 20 to 30 percent of
whom were ethnic Georgians. South Ossetia’s capital, Tskhinvali, had a popula-
tion of about 30,000. A number of villages in South Ossetia were overwhelmingly
populated by ethnic Georgians, principally in three valleys: Didi Liakhvi (directly
north of Tskhinvali and including Kekhvi, Kurta, Zemo Achabeti, Kvemo Achabeti,
and Tamarasheni); Patara Liakhvi (northeast of Tskhinvali and including Ereduvi,
Vanati, Beloti, Prisi, Satskheneti, Atsriskhevi, Argvitsi, Berula, and Disevi); and
Froni (west of Tskhinvali and including Avnevi, Nuli, and Tighva). A large part of
the Akhalgori district was also overwhelmingly Georgian-populated. Historically
Ossetians were immigrants, settling down on the territory of Georgia several
centuries ago®.

The Democratic Republic of Georgia became an independent State from 1918
until its occupation by the Red Army in 1921. In 1922 it was forcibly incorpo-
rated into the Soviet Union as the nominally sovereign Georgian Soviet Socialist
Republic.

According to the 1922 Constitution of the Georgian Soviet Socialist Republic,
during the Soviet era, South Ossetia was an autonomous oblast, or region, of
the Georgian Soviet Socialist Republic. Under the 1922 Georgian Soviet Socialist
Republic Constitution, the Autonomous Republic of Abkhazia had the status of a
federated entity.

1 Human Rights Watch, Up in Flames; Humanitarian Law Violations and Civilian Victims in the Conflict over South Ossetia,
January 23, 2009. Available at - http://www.hrw.org/en/reports/2009/01/22/flames-0;
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2. Samachablo (South Ossetia): 1990-1992

South Ossetia has always had one of the highest rates of intermarriage in the
former Soviet Union, with more than 50% of families being of mixed Georgian-
Ossetian descent. Historically, Ossetians and Georgians lived together in peace
and Ossetians participated in the multi-ethnic Georgian State.

On 10 November 1989, the Regional Public Council of the South Ossetian Au-
tonomous District formally requested the Georgian Supreme Council to upgrade
the status of the District to “Autonomous Republic.” After the Georgian Supreme
Council refused, on 28 November 1990, the Regional Public Council of the South
Ossetian Autonomous District re-named the District the “Soviet Republic of
South Ossetia,” and scheduled elections for a new Supreme Council to be held
on 9 December 1990. Although 71% of the local population voted in the election,
it was boycotted by the entire ethnic Georgian population of South Ossetia.

On 11 December 1990, the Georgian Supreme Council declared the 9 December
1990 elections illegitimate (a view echoed by the international community), an-
nulled the results, and abolished the Autonomous District of South Ossetia and
its Regional Public Council.

Following these events, violent conflict broke out. Soviet Russian troops were
dispatched to “maintain order” in the region. The Georgian Supreme Council ob-
jected to Moscow’s involvement with internal Georgian affairs, and demanded
that the Soviet Russian troops be withdrawn. Moscow ignored Georgia’s state-
ments and on 7 January 1991, President Gorbachev issued a decree ordering all
armed units, except troops of the USSR, to withdraw from South Ossetia. The
Georgian Supreme Council rejected this decree, calling it “gross interference
in Georgia’s internal affairs and an encroachment on its territorial integrity.”?
Throughout 1991, coinciding with Georgia’s Declaration of Independence on 9
April, over 1,000 people were killed in the fighting in South Ossetia. During this
time, some 23,000 ethnic Georgians were forced to flee South Ossetia and to set-
tle in other parts of Georgia.® During this conflict the South Ossetian separatists
would not have had any weaponry without the direct military assistance of the
Russian Federation.

On 24 June 1992, hostilities formally came to an end following the Agreement
on the Principles of the Settlement of the Georgian-Ossetian Conflict (the “So-
chi Agreement”). Under the Sochi Agreement, the Joint Peacekeeping Force (the
“JPKF”) was created to monitor the ceasefire in South Ossetia. The JPKF was
dominated by ostensibly neutral Russian peacekeepers that, consistent with the
policy of the Russian Federation, supported the South Ossetian ethnic separa-
tists in their quest for independence from Georgia up to and including Russia’s
invasion of Georgia in August 2008. As observed by an authoritative report, Rus-

2 Human Rights Watch, Bloodshed in the Caucasus: Violations of Humanitarian Law and Human Rights in the Georgia-South
Ossetia Conflict, March 1992, available at http://www.hrw.org/reports/pdfs/g/georgia/georgia.923/georgia923full.pdf).

3 Human Rights Watch, “Russia: The Ingush/Ossetian Conflict in the Prigorodnyi Region”, May 1996, available at http://hrw.
org/reports/1996/Russia.htm.



sian CIS peacekeeping forces “provided inadequate protection of Georgians in
South Ossetia.”*

3. Abkhazia: 1991 to 1994

Following the dissolution of the Soviet Union in December 1991, Abkhaz separa-
tists under the leadership of Vladislav Ardzinba, sought to secede from Georgia
by force. The ethnic composition of Abkhazia at that time was an impediment to
their objective. According to the 1989 Soviet Census, the population of Abkhazia
was approximately 525,100 and consisted of the following ethnic groups: 45.7%
Georgians, 17.8% Abkhazians, 14.6% Armenians, 14.2% Russians, 2.8% Greeks,
2.2% Ukrainians, and 0.1% Byelorussians, Jews and others. The majority of the
rest of the population of Georgia supported Georgian State institutions in Abk-
hazia. To solve this demographic “problem”, the separatists established paral-
lel institutions dominated by the Abkhaz minority, and prepared for the forceful
elimination of ethnic Georgians and other groups loyal to the newly established
Georgian State. This quest to change the demographic composition of Abkhazia
was contingent upon active Russian support for its success. As there were less
than 100,000 Abkhaz in the region, the Abkhaz separatists could not have suc-
ceeded in expelling the 240,000-strong Georgian majority and eliminating the
Georgian State’s authority in Abkhazia without such external assistance.

The self-proclaimed Abkhaz Supreme Council declared its sovereignty on 23 July
1992. Abkhaz separatists had procured the support of the Russian forces sta-
tioned in military bases located on the territory of Georgia, in particular in the
Gudauta District close to the Russian border, to execute an offensive against the
other ethnic populations living in Abkhazia. The provision of weapons and essen-
tial supplies to the Abkhaz separatists by the Russian military transformed the
conflict from a series of isolated clashes between ethnic groups into a full-scale
armed conflict. According to an authoritative 1995 report:

Abkhaz forces prior to the outbreak of hostilities had relatively few weapons ex-
cept for small arms, and especially few, if any, heavy weapons, such as heavy artil-
lery, that later came to play a prominent role in the fighting... there is little doubt
that whatever weapons there were came from Russian or Soviet sources.®

From 5 January 1993, Abkhaz and Russian armed forces jointly besieged and
unsuccessfully tried to retake Sukhumi from the Georgian Republican Guards.
The forces had considerable difficulty in capturing the city, which had an ethni-
cally mixed civilian population of nearly 120,000, of which 41.5% were ethnic
Georgian and only 2.5% Abkhazian. On 20 February 1993, the Russian Defence
Ministry dispatched a SU-25 fighter-bomber to attack Sukhumi. After initially

4 Human Rights Watch, Bloodshed in the Caucasus: Violations of Humanitarian Law and Human Rights in the Georgia-South
Ossetia Conflict,” March 1992.

5 Human Rights Watch Arms Project, Human Rights Watch/Helsinki, ‘Georgia/Abkhazia: Violations of the Laws of War and
Russia’s Role in the Conflict’, March 1995, Vol. 7, No. 7, pp. 18, 37.
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denying the air raid and then blaming it on the Georgians, the then Russian
Defence Minister Pavel Grachev admitted the Russian attack but claimed that
it “had taken place in revenge for Georgian shelling of areas close to Eshera, a
Russian defence research centre and military base not far north of the Gumista
River.” In another incident on 19 March 1993, Georgian forces downed a Russian
SU-27 fighter-bomber. A United Nations Military Observer noted that “both the
downed aircraft and the dead pilot confirmed that it was the advanced aircraft
the Georgians claimed it was and that the pilot’s papers identified him as a major
in the Russian air force.”

In contrast with the hostilities during 1992, an authoritative independent report
noted that:

The role of Russian actors in the conflict became considerably more pronounced
during the first six months of 1993. This was precisely at a time when human
rights abuses and violations of the laws of war attributable to heavy weapons
obtained from Russian sources were becoming more serious. The Russian mili-
tary took a direct role in hostilities on several occasions, and appears to have
provided logistical support and supplies to the Abkhaz.®

Russian participation in hostilities was not limited to aerial bombardment. The
same report concluded that:

The air attacks over Sukhumi were the most verifiable case of Russian forces
aiding the Abkhaz. But there were other instances in which the evidence is per-
suasive that Russian forces were involved in logistics and supply at this point in
the conflict. It is very likely, for example, that Russian forces supplied extensive
military assistance to the Abkhaz fighters during sea-borne landings in attempts
to retake Sukhumi. ... [Furthermore] at least some heavy weapons, transport and
fuel were supplied by Russian forces.

On 27 July 1993, after several months of stalemate between the parties, the Rus-
sian Federation mediated a cease-fire agreement pursuant to which Georgian
forces withdrew their heavy weapons from Sukhumi.

On 16 September 1993, after the Georgian defenses were largely removed, Ab-
khaz insurgents, Cossacks, and Northern Caucasus mercenaries, in concert with
Russian armed forces, unilaterally broke the cease-fire and recommenced artil-
lery shelling and aerial bombardment of the civilian population.

The attacks on ethnic Georgians came to a close towards the end of 1993 when
almost all ethnic Georgians except those in the Gali District had been removed
from Abkhazia.

6 Human Rights Watch Arms Project, Human Rights Watch/Helsinki, ‘Georgia/Abkhazia: Violations of the Laws of War and
Russia’s Role in the Conflict’, March 1995, Vol. 7, No. 7, p. 37.



A summary of these events is set out in the 1994 United States State Department
Report on Human Rights Practices:

The Abkhaz separatist forces committed widespread atrocities against the Geor-
gian civilian population, killing many women, children, and elderly, capturing
some as hostages and torturing others... they also killed large numbers of Geor-
gian civilians who remained behind in Abkhaz-seized territory...

The separatists launched a reign of terror against the majority Georgian popula-
tion, although other nationalities also suffered... Those fleeing Abkhazia made
highly credible claims of atrocities, including the killing of civilians without regard
for age or sex. Corpses recovered from Abkhaz-held territory showed signs of
extensive torture.”

The Russian Federation played an important role in ensuring the victory of Abk-
haz forces. Human Rights Watch report in 1995 observed that:

The conflict in Abkhazia was heightened by the involvement of Russia, mostly on
the Abkhaz side, especially during the war’s initial stages. Whereas Russia has
endorsed the territorial integrity of the Republic of Georgia, Russian arms found
their way into Abkhaz hands, Russian planes bombed civilian targets in Georgian-
controlled territory, and Russian military vessels, manned by supporters of the
Abkhaz side, were made available to shell Georgian-held Sukhumi...2

Upon conclusion of the cease-fire agreement on 24 May 1994, Georgia had to
contend with more than a quarter of a million refugees from Abkhazia. More
than five thousand of its civilians had been murdered, and a similar number were
missing and presumed dead.

4. Samachablo (South Ossetia) and Abkhazia: 1994 to 2008

Having sustained heavy losses and the forcible expulsion of approximately
300,000 of its citizens from Abkhazia and South Ossetia in the years after the
dissolution of the USSR, Georgia was left with no practical option but to accept
Russian demands to become a member of CIS in order to end the conflict. On 24
June 1992 Georgia and the South Ossetian insurgents signed the Sochi Agree-
ment. On 1 December 1993, Georgia and the Abkhaz insurgents signed a Memo-
randum of Understanding in Geneva and on 9 December 1993, Georgia became
an official member of the CIS. This was followed by a cessation of hostilities with
the Abkhaz forces.

On 14 May 1994 the Abkhaz separatists and the Georgian government signed the
Moscow Agreement on a ceasefire and the separation of forces. This Agreement
was endorsed by the ‘Decision of the Heads of State of the CIS’ on 22 August
1994, which provided for the mandate of Russian CIS peacekeepers “to facilitate

7 US Department of State, Georgia Human Rights Practices 1993, 31 January 1994.
8 Human Rights Watch Arms Project, Human Rights Watch/Helsinki, ‘Georgia/Abkhazia: Violations of the Laws of War and
Russia’s Role in the Conflict’, March 1995, Vol. 7, No. 7, p. 7.
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the safe and dignified return of persons displaced from the conflict zone to the
places of their former permanent residence.”®

Instead of exerting influence over the Abkhaz and South Ossetian separatists to
allow for the return of IDPs, the Russian Federation has pursued a policy of creep-
ing annexation of both regions. The Russian Federation has unilaterally conferred
citizenship on over 90% of the population in South Ossetia and on approximately
100,000 people in Abkhazia, with the limited exception of ethnic Georgians in
the Gali District of Abkhazia, who have refused to accept Russian citizenship and
have been subjected to increasing pressure and threats to renounce their Geor-
gian citizenship. The Russian Federation has long argued that it has the right
to use force to protect its “citizens” on Georgian territory; indeed, the Russian
government reiterated this claim as justification for its 8 August 2008 invasion
of Georgia, stating that “the Russian Federation will not leave its citizens and
peacekeepers in South Ossetia to the mercy of fate and will take all necessary
measures to protect them.”

The Russian Federation provides direct financial assistance to the separatist re-
gimes in Abkhazia and South Ossetia by funding public salaries, infrastructure,
utility and transport services, as well as other budgetary expenses for the de
facto authorities. This funding is in violation of the 19 January 1996 Decision
made by the Council of the Heads of States of CIS on Measures for Settlement of
the Conflict in Abkhazia, which prohibits member states engaging in economic,
transport or other operations with the Abkhaz authorities.

Furthermore, with the encouragement of the Russian Federation, Russian cit-
izens have invested heavily in South Ossetia and Abkhazia during the past 15
years, including the purchase of properties belonging to Georgian IDPs around
Sukhumi and elsewhere. Likewise, Russian companies have made a series of high
profile and unauthorized investments in the South Ossetian economy, including
in several lead and zinc mines in the province.

The Russian Federation has also systematically attempted to undermine Geor-
gia’s territorial sovereignty by taking steps to recognize the independence of the
“Republic of South Ossetia” and providing political support to the separatist gov-
ernment of South Ossetia. These attempts date back to at least 6 March 1993,
when the High Council of North Ossetia, a political subdivision of the Russian
Federation, recognized the independence of the “Republic of South Ossetia.”
Likewise, on 22 March 1993, the Supreme Council of the Russian Federation it-
self put the question of recognition of the “Republic of South Ossetia” on its
formal agenda.

Despite the arms embargo imposed by Georgia and recognised by the interna-
tional community, the Russian Federation substantially increased the military
arsenal of the separatists during this period. There were impressive increases in

9 CIS Decision on the Use of Collective Force for Maintaining Peace in the Georgia-Abkhaz Zone of Conflict, 22 August
1994.



military equipment owned by the separatist regime, with vehicles loaded with
firearms, munitions and technical equipment constantly crossing the Russia-
Georgia border via the Roki Tunnel (which remains subject to the sole control of
the Russian Federation in spite of repeated requests by Georgia for joint control).
The 58" Army of the Russian Federation, which is deployed in North Ossetia,
was particularly active in this regard, periodically transferring large amounts of
varied types of military equipment to the de facto authorities in South Ossetia.
Likewise, the Gudauta military base in Abkhazia has been maintained despite
the 1999 Istanbul Summit decision which required Russia to abolish the base by
2002. This base has since been used as a platform for training and equipping the
Abkhaz separatist forces.

On 12 November 2006, the South Ossetian separatists held a presidential elec-
tion in which ethnic Ossetians voted overwhelmingly for Eduard Kokoity. In a
parallel election held on the same day in South Ossetian villages not controlled
by the separatists, Dmitry Sanakoyev won the presidency with more than 80% of
the vote. A former South Ossetian secessionist and prime minister from July to
December 2001, when he was sacked by Kokoity, Sanakoyev led the “Salvation
Union of South Ossetia” with a platform for multiethnic cooperation and eco-
nomic development in the region. Sanakoyev constituted his government in De-
cember 2006 and was appointed Head of the Provisional Administration of South
Ossetia by Georgian president Saakashvili on 10 May 2007. Sanakoyev’s vision
of a multi-ethnic South Ossetia has led to clashes with Kokoity and generated
threats against him from Ossetian separatists. Most recently, on 3 July 2008, he
survived an attack on his convoy when a vehicle carrying his security personnel
was struck by a remote controlled mine.°

Pursuant to the “Law On the Creation of Favorable Conditions for the Peaceful
Resolution of the Conflict on the Territory of the Former South Ossetian Auton-
omous Region”, a Provisional Administration was created by the Parliament of
Georgia in May 2007. The territorial jurisdiction of the Provisional Administration
extended to the whole territory of South Ossetia, however it was only capable
of exercising jurisdiction over those areas of South Ossetia that were predomi-
nantly inhabited by ethnic Georgians and had remained under the control of the
Georgian central Government since 1992.

During this time, Georgian forces reestablished control of the region surround-
ing the Kodori Gorge in Upper Abkhazia in July 2006. On 27 September 2006,
despite strong Abkhaz separatist and Russian protests, an independent, multi-
ethnic government was inaugurated there, allowing the local Georgian popula-
tion to take part in elections for the first time since the area had been overrun by
separatists 13 years earlier.

10 Article, “Three Injured in Attack on Georgian Convoy in S. Ossetia,” Civil Georgia, 3 July 2008, available at http://www.civil.
geleng/article.php?id=18674.
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On 29 May 2008, the United Nations General Assembly adopted Resolution
62/249, expressing deep concern at “the demographic changes resulting from
the conflict in Abkhazia, Georgia, and regretting any attempt to alter the pre-
conflict demographic composition in Abkhazia, Georgia”. The Resolution:

e Recognizes the right of return of all refugees and internally displaced per-
sons and their descendants, regardless of ethnicity, to Abkhazia, Georgia;

e Emphasizes the importance of preserving the property rights of refugees
and internally displaced persons from Abkhazia, Georgia, including victims of re-
ported ‘ethnic cleansing’, and calls upon all Member States to deter persons under
their jurisdiction from obtaining property within the territory of Abkhazia, Geor-
gia, in violation of the rights of returnees; and Underlines the urgent need for the
rapid development of a timetable to ensure the prompt voluntary return of all
refugees and internally displaced persons to their homes in Abkhazia, Georgia.

Concerns were also expressed by the NATO Secretary General, the US State
Department??, the Presidency of the European Union®3, the Council of Europe’s
Parliamentary Assembly*, the Chairman of the Organisation for Security and Co-
operation in Europe?®, and the European Parliament?®®.

11 On 16 April 2008 NATO Secretary General issued a statement expressing deep concern by “the actions Russia has taken
to establish legal links with the Georgian regions of Abkhazia and South Ossetia. NATO Allies, at their recent Summit in
Bucharest, reiterated their support for the territorial integrity, independence and sovereignty of Georgia. The Russian steps
undermine that sovereignty. | urge the Russian Federation to reverse these measures, and call on the Georgian authorities
to continue to show restraint,” Statement by the NATO Secretary General on Abkhazia and South Ossetia, Press Release
(2008)056, 16 Apr. 2008, available at: http://www.nato.int/docu/pr/2008/p08-056e.html

12 A US Department of State press statement issued on 18 April 2008 read: “We are deeply concerned by the April 16 Rus-
sian Presidential Instructions authorizing increased contacts between the Russian government and the separatist regimes
in Abkhazia and South Ossetia, without the approval of the Georgian government. This step challenges Georgia's territorial
integrity and would not be in keeping with Russia's status as a “facilitator” of the peace process...We urge Russia to live
up to its statements of support for the principles of Georgian sovereignty and territorial integrity and to repeal the April 16
instructions.” Press Statement, Sean McCormack, Washington, DC, April 18, 2008, 2008/292, available at: http://www.state.
gov/ripalprs/ps/2008/apr/103732.htm

13 The Presidency of the European Union expressed “serious concern about recent developments in the Georgian conflict
areas, particularly regarding the latest decision of the Russian Federation, announced by the Russian Ministry of Foreign
Affairs on 16 April 2008, to establish official ties with institutions of the de facto authorities in South Ossetia and Abkhazia
without the consent of the Government of Georgia.” The EU reiterated “its firm commitment to the sovereignty and territorial
integrity of Georgia within its internationally recognized borders as reaffirmed in the UNSC resolution 1808 of 15 April 2008”
and emphasized that “the decision of the Russian Federation jeopardized the implementation of these principles.” The EU
called on the Russian Federation “not to implement its decision.” Declaration by the Presidency on behalf of the European
Union on Georgia, Council of the European Union, P/08/52, Brussels, 21 April 2008, 8532/1/08 REV 1 (Presse 101), at:
http://europa.eu/rapid/pressReleasesAction.do?reference=PESC/08/52&format=HTML&aged=0&language=EN&guiLangu
age=fr

14  Concerned members of the Council of Europe’s Parliamentary Assembly on 17 April 2008 adopted a declaration on unilateral
decision by the Russian Federation to legalize ties with the Georgian regions of Abkhazia and South Ossetia in which they
expressed deep concern over the decision of the Russian Federation to establish bilateral legal links with the Georgian
regions of Abkhazia and South Ossetia, and noted that this destabilizing decision undermined the internationally recognized
sovereignty of Georgia and considered that the policy trend towards integrating part of Georgia’s territory into the Russian
Federation violated international law and severely undermined the Government of Georgia’s efforts at peaceful reunifica-
tion. Declaration on unilateral decision by the Russian Federation to legalise ties with the Georgian regions of Abkhazia and
South Ossetia, 17 April 2008, Written Declaration No. 408, Doc. 11584, available at: http://assembly.coe.int/Main.asp?link=/
Documents/WorkingDocs/Doc08/EDOC11584.htm

15 On 30 April 2008, the Chairman of the Organisation for Security and Cooperation in Europe stated: “The latest events,
including the decision of the Russian Federation to establish official ties with Georgia’s breakaway regions ... and the recent
military build-up have considerably increased tension in the region” See ANNEX 40: Press Release, OSCE Chairman urges
de-escalation of situation in Georgia.

16 On 5 June 2008, the European Parliament adopted a resolution in which it “[u]rges the Russian Federation to withdraw its
additional troops in Abkhazia immediately” and takes the view that “the present peacekeeping format must be revised since
the Russian troops have lost their role of neutral and impartial peacekeepers”. The resolution “[e]xpresses its deep concern
at the escalation of the situation in Abkhazia” and its “deep disapproval at Russia’s announcement that it would establish
official ties with institutions within the separatist authorities of ... Abkhazia”, European Parliament resolution of 5 June 2008
on the situation in Georgia.



On 3 July 2008, one month before Russia’s invasion into Georgia, separatists tried
to assassinate Dimitri Sanakoyev, Head of the Temporary Administration of South
Ossetia. A remote control road bomb exploded while Mr Sanakoyev’s cortege
was passing by. Five policemen accompanying Mr. Sanakoyev were wounded. Mr.
Sanakoyev—a former separatist fighter and defense minister in the separatist
government - laid down his arms in 2006 to promote the peaceful re-integration
of the region with the rest of the country under a broad autonomy arrangement.
Mr. Sanakoyev was elected in democratic elections and administered up to 50%
of the territory of the region.

On 15 July 2008 the Russian Federation launched large-scale military exercises in
the immediate vicinity of Georgia’s northern border. The Russian Defense Min-
istry claimed that the exercises, involving over 8,000 troops and 700 pieces of
military hardware, were aimed at preparing for peace enforcement operations in
the Georgian regions of Abkhazia and South Ossetia.

On 29 July 2008, for the first time since the last major hostilities in the early
1990s, the separatist militias began intensively shelling ethnically mixed villages
under Georgian control with large-caliber artillery.

On 1 August, a pickup truck carrying six police officers of MIA of Georgia was hit
by two remote-control explosive devices (IEDs) on the Eredvi-Kheiti bypass road,
close to the Government controlled enclave north of the city of Tskhinvali. Five
policemen were severely wounded.

On 3 August 2008, Russian media outlets reported the large-scale mobilization of
volunteers across the Russian North Caucasus, including pledges by Cossacks to
deploy mercenary troops into Georgia.

On 4 August 2008, the separatists announced the evacuation of the civilian pop-
ulation from Tskhinvali and from the separatist controlled villages in the region.

On 6 August 2008, Tskhinvali television reported that approximately 150 volun-
teers from the North Caucasus had arrived in Tskhinvali to join the separatist
units.

Shelling with large-caliber artillery continued on a regular basis from 29 July
through to 7 August 2008. In the late afternoon of 6 August 2008, separatists
opened mortar fire from the villages of Pranevi, Ubiati, and Khetagurovo at the
ethnically mixed and Georgian-controlled villages of Eredvi, Prisi, Avnevi, Dvani,
and Nuli in advance of the Russian land invasion into Georgia.

5. Ethnic Cleansing of Georgians Resulting from Russian
Invasion and Occupation since August 8, 2008

Since the start of the Russian invasion and occupation of Georgia, the interna-
tional community has witnessed unprecedented ethnic cleansing of Georgians
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in the villages of South Ossetia, in the adjacent villages of the Gori and Kareli
Districts, as well as in Kodori Gorge/Upper Abkhazia.

The Civil Registry Agency of the Ministry of Justice of Georgia by 3 September
had registered 125,810 internally displaced persons forced to leave their homes
by Russian attacks and bombings, which were followed by widespread looting,
deliberate destruction of civilian property, and harassment of civilian ethnic
Georgian populations in South Ossetia, in adjacent regions, and in Upper Abk-
hazia.'” The number of IDPs has been increasing due to the ongoing persecution
of ethnic Georgians in the Russian controlled territories. Added to the approxi-
mately 300,000 IDPs resulting from the conflicts of the 1990s the total number
of ethnic Georgians expelled from their homes amounts to approx. 10 percent
of the total population of Georgia. About 42,000 people in the Gali district (Abk-
hazia, Georgia) and a few thousand Georgians in Akhalgori remain under immi-
nent threat of ethnic cleansing. Before August 2008, the central government of
Georgia controlled 21 villages with a Georgian population in the so-called “South
Ossetia” conflict zone. According to the Department of Statistics, the estimated
population in Tighva (Frone valley), Kurta (Didi Liakhvi Valley) and Eredvi (Pa-
tara Liakhvi valley) municipalities was 14 500 as of 1 of January 2008. The Civil
Registry Agency registered 13 260 IDPs from these municipalities by 3rd of Sep-
tember, meaning that an absolute majority of Georgians were forced out from
their houses. There were an estimated 1 900 inhabitants in the Ajara municipal-
ity (Upper Abkhazia) by the 1st of January 2008 according to the Department of
Statistics. The Civil Registry Agency registered 1218 IDPs from this municipality
by 3 September.

The policy of ethnic cleansing orchestrated by the Russian military, acting in con-
cert with separatist militias, now threatens tens of thousands of ethnic Georgians
in the Gali district of Abkhazia, villages near the districts of Gori and Akhalgori.
These territories are currently under Russian control. Such policies, combined
with the August 26 recognition of the separatist regimes by the Russian Federa-
tion, now make it impossible for ethnic Georgians to exercise their right to return
to their homes.

5.1. Samachablo (South Ossetia)

The Russian army and Ossetian separatist militia deliberately targeted the civil-
ian populations of Georgian villages in the Didi Liakhvi valley, the Patara Liakhvi
valley and the Frone valley in South Ossetia. Human Rights Watch, Amnesty In-
ternational, and eyewitnesses report mass destruction of Georgian villages in
South Ossetia and nearby regions. The policy of destruction and looting civilian
property has transformed formerly ethnic Georgian areas into ghost towns.®

17  see http://hrw.org/english/docs/2008/08/13/georgi19607.htm ;
18 See Photos, Human Rights Watch. http://www.hrw.org/photos/2008/georgia_galleries/



Satellite images provided by UNOSAT clearly demonstrate the damage inflicted
upon several Georgian villages around the city of Tskhinvali.*®

The execution of ethnic Georgian men and women has been reported by interna-
tional organizations, international media, as well as eyewitnesses, including ones
rescued from the notorious hostage camp in Tskhinvali. A number of cases of
rape also have been reported (one female victim, a 22-year-old ethnic Georgian,
testified of being raped by four military men while being held in the Tskhinvali
hostage camp); Elderly villagers who were physically unable to flee the ethnic
cleansing have been captured in large numbers and held as hostages (later hand-
ed over in exchange for prisoners of war). Houses owned by ethnic Georgians
have been looted and burnt down, following a policy of ethnic cleansing of Geor-
gians that has been “proudly” acknowledged by the separatist leader of South
Ossetia, Eduard Kokoity; he declared that the goal of the ethnic cleansing is to
purge Georgian enclaves in South Ossetia so as not to allow ethnic Georgians to
return to their homes.?°

As Human Rights Watch observed, deliberate attempts by the Russian govern-
ment to exaggerate the number of people killed in the South Ossetia conflict also
provoked revenge attacks on Georgian villagers in South Ossetia.?! Chairman of
the Supreme Council of South Ossetia Z. Gassiev declared: “Georgians will no
more return here —we burned all their houses in the enclaves”.

5.2. Ethnic Cleansing of Georgians outside of the
Samachablo (South Ossetia) Conflict Zone

After Russian and Ossetian troops destroyed Georgian villages within the conflict
zone, expelling and killing ethnic Georgians, they extended these brutal activities
to nearby Georgian villages in the Gori and Kareli districts; these areas, which
were away from the conflict zone, have now been deemed by Russia as being in
a so-called “security/buffer zone.”

On 16 August, Russian army detachments entered Akhalgori district, which was
part of the “South Ossetia Autonomous Republic” in Soviet times and where
Georgian and Ossetians were living in peace. Russian occupying forces threat-
ened the local population with expulsion if they did not accept Russian citizen-
ship and reject their Georgian citizenship. As a result, ethnic Georgians have fled
the Akhalgori district; many of them are now in Gori IDP camps. Harassment and
discrimination against the few remaining ethnic Georgians continues in Akghal-
gori district up to the time of writing.

19 See http://unosat.web.cern.ch/unosat/

20 Interview with the South Ossetian Separatist leader Eduard Kokoity with Russian newspaper “Komersant” from 15.08.08;
No144, http://www.kommersant.ru/doc.aspx?fromsearch=ef093ba1-b275-41da-8576-5d73596075da&docsid=1011783 and
Interview with the Speaker of South Ossetia Separatist parliament Znaur Gasiev with newspaper “Komsomolskaya Pravda”
from 22.08.08. http://kp.ru/daily/24150/366813 ;

21 See http://www.guardian.co.uk/world/2008/aug/14/georgia.russial ;
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5.3. Abkhazia and Kodori Gorge

Approximately 42,000 ethnic Georgians in the Gali district of Abkhazia are har-
assed and threatened with expulsion. They have been deprived of the right to
receive education in their native language for many years. Reports received from
residents of Gali—which is now isolated from the rest of Georgia due to the clo-
sure of the administrative border at the Enguri Bridge—suggest that they are
being harassed, attacked, and threatened with expulsion if they do not accept
Russian passports.

There were an estimated 1,900 inhabitants in Ajara municipality (Upper Abkhaz-
ia) by 1st of January 2008 according to Department of Statistics. The Civil Registry
Agency registered 1,218 IDPs from this municipality by 3 September.

6. Human rights violations Reported by International
Organizations

Numerous international organizations and NGOs have been continuously report-
ing the ongoing grave human rights violations. The two reports of Human Rights
Watch speak about the large-scale systematic attacks on the civilian population
of Georgian ethnicity, namely that its researchers had:

“witnessed terrifying scenes of destruction in four villages that used to be popu-
lated exclusively by ethnic Georgians. According to the few remaining local resi-
dents, South Ossetian militias that were moving along the road looted the Geor-
gian villages and set them on fire...”??

The second report concerning the role of Russia with regard to those ‘terrifying
scenes’ says that although ‘Russia is obliged to ensure the safety and well being
of civilians in the areas under its de facto control ... civilians are clearly not being
protected’.?®

The United Nations High Commissioner for Refugees ‘expressed concern over
reports of new forcible displacement caused by marauding militias north of
the Georgian town of Gori near the boundary line with the breakaway region
of South Ossetia’.?* According to UNHCR this group of newly displaced persons
consisted of:

“elderly people who had remained in their homes throughout the conflict, but
had now been forced to flee by armed groups. The newly displaced said that
some had been beaten, harassed and robbed, and that three persons had report-
edly been killed. The marauders were reportedly operating in the so called buffer
zone established along the boundary line with South Ossetia.”*

22 Human Rights Watch, ‘Georgian Villages in South Ossetia Burnt, Looted’, 13 August 2008.

23 Human Rights Watch, ‘EU: Protect Civilians in Gori District, Security of Civilians Should Be Central to Summit Discussions
on Russia’, 28 August 2008

24 UNHCR, ‘Reports of lawlessness creating new forcible displacement in Georgia’, 26 August 2008

25 UNHCR, ‘Reports of lawlessness creating new forcible displacement in Georgia’, 26 August 2008.



Speaking in his capacity as OSCE Chairman, the Foreign Minister of Finland, Alex-
ander Stubb, stated that in Gori district he had personally witnessed how ‘Russian
emergency troops brought in two lorries full of elderly people’ from ‘southern
Ossetia who had been torn away from their homes’.?® His conclusion was unam-
biguous: they ‘are clearly trying to empty southern Ossetia of Georgians’.?’

The numerous statements by witnesses also speak of the ethnic based violence
mainly aiming to eradicate the presence of the population of ethnic Georgian
origin in the occupied territories. As may be summarized from these statements
given by the witnesses from the different locations within the occupied territo-
ries, an alternative offered to the ethnic Georgians was clear and very simple:
Either to be killed or to leave their homes. They, furthermore, indicate the sys-
tematic character of looting and burning the houses from which the people were
forced to leave. The satellite images attached to this paper also evidence the
massive destruction of the Georgian villages. The policy of ethnic cleansing was
also affirmed by the so-called ‘President’ of the de facto authority in South Os-
setia, Eduard Kokoity, who in his interview of 15 August 2008 given to the Russian
publication Kommersant, on the question, ‘Will Georgian civilians be allowed to
return?’ gave the following answer: ‘We do not intend to let anybody in here
anymore.?

Representatives of U.S.-based Human Rights Watch and Russian group Memorial
reported that: “Neither South Ossetia's local government nor the Russian army
are providing adequate security for citizens in the breakaway territory after last
month's Russia-Georgia war.”*

7. Russia’s Control over the de facto Separatist Authorities

Although the fact of Russia’s control over the de facto separatist authorities of
the two Georgian regions no longer appears in doubt, in relation to the recent
events, it still shall be observed that key de facto government officials of those
authorities are either current or former Russian military or intelligence officers,
are in the employ of the Russian Federation and remain under its direct control.
Indeed, many of them are concurrently employed by its military and intelligence
services, and they control the paramilitary forces that the United Nations High
Commissioner for Refugees has referred to as ‘marauding militias’.®®

The statements of the victims give further proofs of the direct implementation of
the policy of ethnic cleansing by the Russian troops. Ana Datashvili, a 73-year-old
resident of the village of Tamarasheni, testifies that ‘Russian soldiers returned
to the village, together with Cossacks and Chechens and other North Caucasus

26 BBC News, ‘South Ossetia emptied of Georgians’, 25 August 2008.

27 BBC News, ‘South Ossetia emptied of Georgians’, 25 August 2008.

28 Republic of South Ossetia New Agency, press conference conducted in the International Press Centre of Tskhinvali, 26
August 2008.

29 See REUTERS, “Looting, fires rage in South Ossetia: rights groups”, Thu Sep 11, 2008

30 UNHCR, ‘Reports of lawlessness creating new forcible displacement in Georgia’, 26 August 2008 ;
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bandits’ and ‘began looting and burning Georgian houses on a massive scale’.
She recounts a ‘Russian soldier’ who:

‘started yelling in a loud voice with me but | could not understand what he was
saying since | don’t know Russian. Afterwards an Ossetian explained to me in
Georgian that the Russian soldier had ordered me to leave the house since they
were going to burn it down. | asked them why they [were] doing this, since we
were relatives. | explained that | was half Ossetian and that my mother was Osse-
tian. Despite my explanation, they told me that | was Georgian and had no place
with them. They said that Georgians will never live on this land anymore’.

To quote further from her statement, ‘the Russian soldier forced me by physical
abuse to leave the house’, whereupon, she recounts, an Ossetian soldier ‘threw
an object resembling a bomb on the first floor of my house, setting the house
ablaze’. There are a huge number of statements by other witnesses containing
testimony of a similar nature.

8. Execution, arbitrary detention, and ill-treatment of
Georgian civilians

As Russian forces began to occupy South Ossetia on August 8-9, South Ossetian
forces followed them into ethnic Georgian villages. Russian and Ossetian forces
detained many of the remaining residents, most of whom were elderly and had
stayed behind to protect their homes and property; younger family members
had fled in the initial days of fighting. On subsequent days, Ossetian forces also
detained people trying to flee looting and burning by Ossetian forces in the Gori
district. Human Rights Watch has also documented how Ossetian forces looted
and burned houses in Georgian villages.3! There is no evidence that the civilians
detained by Russian and Ossetian forces posed any security threat that would
necessitate their detention. During the detention of approximately 10 men, who
were taken from cars while attempting to flee from villages in the Gori district,
one detainee was executed by Ossetian forces. The group of detainees had been
made to lie face down in the back of a minivan, were kicked and hit with gun
butts, and told not to raise their heads, despite the beatings. One detainee told
Human Rights Watch that the young man lying next to him, who was approxi-
mately 25 years old, raised his head several times and the Ossetian captors even-
tually shot him in the head three times. They threw his body out of the van and
threatened the other detainees, «We will kill you all eventually.» These men were
subsequently taken to the Ossetian Ministry of Interior building in Tskhinvali.

At least 160 Georgian civilians, including many elderly and approximately 40
women, were held together in the basement of the Ossetian Ministry of Inte-
rior building in Tskhinvali. Detainees described appalling conditions of detention.
They stated that the dark, hot, poorly ventilated basement had five detention

31  http://hrw.org/english/docs/2008/08/28/georgi19712.htm ;



cells designed for short-term detentions. The cells quickly became overcrowded,
and detainees were forced to sleep in the hallway or in the small, fenced-in,
outdoor exercise yard accessible from the basement. There were only a hand-
ful of beds, and most detainees slept sitting or lying on the floor. There was one
toilet for all detainees and it frequently did not have water. Detainees described
being given water that was dirty as well as insufficient food. During the initial
days of detention, guards would throw four to five loaves of bread into the cells,
saying «Eat, pigs!» Detainees stated that following a visit by the International
Committee of the Red Cross (ICRC), in mid-August, they were given slightly more
and better food, including buckwheat cereal, more servings of bread, and tea.
Most detainees reported losing significant weight during the detention. Mate-
rial conditions in Tskhinvali at the time of these detentions were dire; the city
had no electricity, very little food, and very little water. Several men reported
being beaten at the moment of detention, during transfer, and upon their arrival
at the detention facility. Several men were also forced to work, which included
recovering decomposing bodies from the streets of Tskhinvali, digging graves,
and burying bodies, as well as cleaning the streets from building debris accu-
mulated as a result of fighting. They did not receive any compensation for this
work. Under international humanitarian law, civilians may be required to work if
it is necessary, for example, to maintain public utilities or to meet humanitarian
needs, but they should be appropriately compensated for their work. Unpaid or
abusive forced labor, or work that amounts to partaking in military operations, is
strictly prohibited. One group of 61 detainees, including most of the elderly and
all of the women, were released on August 21, and were officially exchanged for
eight detainees whom the Georgian military describes as militia fighters. Other
civilians were released on subsequent days, including a large group of 81 civil-
ians on August 27, who, according to the Georgian Ministry of Defense, were
exchanged for four people detained during fighting and described as militants,
as well as nine Ossetians previously convicted for crimes and serving sentences
in Georgian prisons.3

During the August war, South Ossetian militias burned and looted most ethnic
Georgian villages in South Ossetia, effectively preventing 20,000 residents dis-
placed by the conflict from returning.

The EU deployed a mission under the European Security and Defense Policy, and
the OSCE deployed military observers in undisputed Georgian territory adjacent
to the South Ossetian border. Both sets of observers have been denied access to
South Ossetia, however. On December 23 Russia refused to approve budgetary
support for the OSCE's presence in Georgia, requesting separate OSCE missions
in Georgia's breakaway regons. At the time of writing the OSCE was in the proc-
ess of closing its offices in Georgia, including monitoring activities in the undis-
puted Georgian territories adjacent to South Ossetia.

32 Application of the Government of Georgia sent to the International Court of Justice-http://www.justice.gov.ge/haaga/12%20
August%202008%20Application%20Instituting%20Proceedings %20.pdf
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Our Non governmental Organization “Article 42 of the Constitution” is represent-
ing more than 400 individuals, before the European Court of Human Rights. Be-
cause of a lack of Human and financial resources we did not have opportunity
to take more cases of victims of the August war. Applications concern violation
of articles 2, 3, 4, 5, 8, 13, pl.1, p4.2 and 14 taken together with all above men-
tioned articles, depending on factual circumstances coming out from the con-
crete case materials. Here are just a few examples of cases:

1. Applicants G. Babutsidze (Husband) and E. Babutsidze (wife) before 10th
of August 2008 lived in village , Achabeti”, Gori region. After the beginning of
the war on 7 August 2008, the applicants’ children left the village but G. and E.
Babutsidze decided to stay in the village, and, during the bombardment of 7th of
August 2008, were hiding in the basement of the house.

On the 8th of August Russian and Ossetian soldiers came to the village. Appli-
cants were hiding in the gardens near their house, because of the danger of be-
ing killed. Several times soldiers visited their house and sacked everything from
the applicants’ house.

10th of August 2008 - applicants didn’t manage to escape when soldiers in Rus-
sian uniforms came to their house. They fired shots below the legs of E. Babut-
sidze but fortunately missed. Applicants were too scared. After heavy insults ap-
plicants were taken to the Tskhinvaly prison. G. Babutsidze was placed together
with male prisoners and E. Babutsidze with female prisoners in a small dark room
without any ventilation and lighting. G. Babutsidze, together with about 15 other
inmates, was sharing a 36 square meter room, with just 3-4 beds. A small amount
of food was provided just once a day. No sanitary items were provided for pris-
oners. On the day after imprisonment G. Babutsidze was taken to Tskhinvaly and
forced to bury 50 dead bodies during the day. He hardly survived when Ossetian
soldiers decided to kill all the Georgian prisoners. He was working till the end of
the day. At 12 o’clock pm the applicant was taken back to the prison in Tskhin-
valy. His wife E. Babutsidze was very nervous at the end of the day, because she
thought her husband was already dead. Every day G. was forced to do different
kinds of work. On the third day of his imprisonment the applicant’s neighbour
V. Lagazidze was taken to the prison, who told the applicant that his house had
been burnt down. This news absolutely shocked G. Babutsidze. With support of
ICRC, E. Babutsidze was released on the 22nd of August and G. Babutsidze was
released 27th of the August 2008.

Imprisonment was so abusive and insulting for applicants that they have had
long treatment in - Psycho-Rehabilitation Center for victims of Torture, Violence
and Pronounced Stress Impact “EMPATHY”.

Initial application was sent to ECHR 6th of February 2009. Applicants claim vio-
lation of articles 2, 3, 4, 5, 8, pl. 1., p4.2. and 14 taken together with all above
mentioned articles of the European Convention of Human Rights.



2. Military actions, concretely the bombing of the village of “Kheiti” by air forces
of Russian Federation was made from the 8th of August 2008. Applicant’s par-
ents D. Kand L. K. stayed in the village. L. K. managed to leave the village “Kheiti”,
Gori region 13th of August 2008. Applicant’s father stayed in the village because
of not having ability to move. His state of health was very poor. Applicant asked
for help from the Red Cross in transferring his father to a safe place, but without
any success. 20th of September 2008, T. Q, who was looking for his brother, saw
D. K. killed in his own house in the village “Kheiti”. D. K. had several wounds in the
stomach area. Later the house, together with other houses in the village “Kheiti”,
was burned down by unknown persons, but the significant thing is that since 8
August 2008 until now, effective control in this village has been exercised by the
Russian Federation.

3. Military actions, concretely the bombing of the village “Charebi” by air forces
of the Russian Federation carried out from the 8th of August 2008. Applicant’s
father A. L. was killed and then burnt in his own house in the village of “Charebi”
(Gori region, Georgia) by unknown persons on 2 October 2008.

Investigation was instituted by the local factual authority (since 8 August 2008
until now this village has been under effective control exercised by the Russian
Federation). The eye-witness is A. L.s wife N. L. (Ethnic Ossetian by origin, that is
why she survived). She saw killers coming to her house shooting with machine-
guns. She escaped because of being scared and saw, together with relative E. L.,
how her house was burnt down by killers.

Neighbor, S. R. saw the person who shot victim A. L. (A. L. still lives in the vil-
lage “Charebi” Gori region Georgia). Another witness is Z. R., who heard shots
in the night on 2 October 2008 and saw burnt house of A. L. on the morning of
3 October 2008. He was interviewed by investigators from Tskhinvali. Effective
control since 8 August 2008 until now in this village has been exercised by Rus-
sian Federation.

4. Applicant’s father, J. R., was killed in his own house in the village of “Charebi”,
Gori region, Georgia, by unknown persons on 2 October 2008.

Investigation was instituted by the local factual authority (we don’t know when).
There is no eye-witness.

Neighbor, Z. R., is a witness who heard shots in the night from 2 to 3 of October
2008, when he was at home and saw the dead body of Applicant’s father, J. R., on
3 October 2008 in the morning - he had two shots in the forehead. Witness, Z. R.,
was interrogated by investigators from Tskhinvali and Dmenisi. 8 Militia officers
also interrogated S. R. and other people living in the village.

Other witnesses who saw dead body of J. R. are S. R. and V. R. J. R. was buried by
Z.R., S. R.and V. R. in the yard of his own house. Applicant was informed about
killing of his father on 3 of October in the morning by Z. R.
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At the present moment, like other Georgians, we do not have any opportunity to
travel to the territories of South Ossetia and Abkhazia for the protection of Hu-
man Rights on the occupied territory.

After the OSCE mission, Russia has also blocked presence of UN observer mis-
sions in Georgia, over a dispute on the two breakaway regions' status. It is be-
coming much more dangerous now for Georgians staying absolutely unprotected
in the occupied territories.



9. RECOMMENDATIONS

1. Develop mutual cooperation with Transnistrian NGOs for the protection of
Human Rights.

For these purposes:

e Organize joint meetings, discussions, conferences and other round tables
together with Transnistrian NGOs about protection of Human Rights;

e Create joint programs with Transnistrian NGOs, for the protection of indi-
viduals Human Rights on the territory of Moldova;

e Develop mutual cooperation with Transnistrian NGOs to increase public
awareness of Human Rights;

2. Develop cultural, economic and commercial cooperation with Transnistria.

For these purposes:

¢ Involve Transnistrian businessmen in creation of joint programs for eco-
nomic development of the country;

e Create joint cultural programs in different regions of Moldova;

e Promote the idea of equal opportunity for everyone;

e Economically develop the Country, making it attractive for Transnistria to
cooperate with central authority;

e Create good business environment for economic development of the
country;

3. Implementation of International legal standards within the country.

For these purposes:

e Create close relation with European Countries and develop fast integra-
tion to European and International Organizations;

¢ Implementation of European and International law within the country;
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1. Background of the conflicts in the former Yugoslavia

The dissolution of the former Yugoslavia® started in 19912, after years of insti-
tutional crisis and ethnic tensions, as well as lack of effective mechanisms and
procedures for the democratic resolution of problems. On July 4, 1992, the Ar-
bitration Commission of the Conference on Yugoslavia concluded that the legal
process of the dissolution of the SFRY had completed, and that hence the SFRY
no longer existed?. Between 1991 (armed conflict in Slovenia) and 2001 (armed
conflict in Macedonia), all ex-Yugoslav republics were affected by different armed
conflicts that were variously qualified as international, non-international and
internationalized®. Consequently, war crimes and serious human rights abuses
became a reality during the 90s, including genocide® in Srebrenica (Bosnia and
Herzegovina).

Parallel with the dissolution of Yugoslavia and the armed conflicts, constitutive
and legislative changes started not only in new countries, but also in territories
not controlled by new states (i.e. Srpska Krajina in Croatia, Republika Srpska and
Croatian Republic of Herceg Bosna in Bosnia and Herzegovina). After the end
of the conflicts, reintegration was conducted both in the case of international
conflicts (Croatia, Bosnia and Herzegovina), and in case of local conflicts (South
Serbia, Macedonia). The case of Kosovo was atypical, since the intervention of
NATO forces was the result of serious human rights violations during internal
armed conflict in 1998 and 1999. After the completion of the bombardment, the
UN Security Council passed UN Security Council Resolution 1244, which placed
Kosovo under a transitional UN administration (UNMIK) and authorised KFOR, a
NATO-led peacekeeping force. Resolution 1244 provided that Kosovo would have
autonomy within the Federal Republic of Yugoslavia, and affirmed the territo-
rial integrity of Yugoslavia, which has been legally succeeded by the Republic of
Serbia. Almost a whole decade after, a new legal system was built in Kosovo, but
after the declaration of independence®, the north of Kosovo’ (populated mostly
by a Serb population) is still not fully controlled either by the Kosovo government
or by the Serbian authorities.

-

Socialist Federal Republic of Yugoslavia (SFRY)

2 According to Opinion No 1 of the Arbitration Commission of the Conference on Yugoslavia, from 29 November 1991 “the
Socialist Federal Republic of Yugoslavia is in process of dissolution”

3 Opinion No 8 of the Arbitration Commission of the Conference on Yugoslavia, from 4 July 1992

4 The term internationalized armed conflict includes war between two internal factions both of which are backed by different
States; direct hostilities between two foreign States that militarily intervene in an internal armed conflict in support of oppos-
ing sides; and war involving a foreign intervention in support of an insurgent group fighting against an established govern-
ment. D. Schindler, “International humanitarian law and internationalized internal armed conflicts”, International Review of
the Red Cross, 1982

5 Prosecutor v. Radislav Krstic - Trial Chamber | - Judgment - IT-98-33, International Criminal Tribunal for the former Yugosla-

via, 2 August 2001

Kosovo Declaration of independence, Assembly of Kosovo, 17 February 2008

Municipalities Zubin Potok, Leposavic, Zvecan and Mitrovica

~N O
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2. Implementation of the international standards relevant
for the right to liberty and security of the person

Bearing in mind the character of the conflicts in the former Yugoslavia, and the
creation of the International Criminal Tribunal for the former Yugoslavia (ICTY), it
is obvious that standards of international humanitarian law were applicable in all
armed conflicts in post-Yugoslav countries.

Other relevant UN conventions were mainly ratified before the conflict and all
post-Yugoslav states continued their implementation after declaring independ-
ence. The Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment was ratified by SFRY on 20 June 19918. According to
state reports, opinions of the Committee against torture, and the reports of non-
governmental organisations, none of the countries implemented this Convention
fully during the 90s.

The Socialist Federal Republic of Yugoslavia ratified the International Convention
on the Elimination of All Forms of Racial Discrimination (ICERD)?, the Interna-
tional Covenant on Economic, Social and Cultural Rights (ICESCR)Y, the Inter-
national Covenant on Civil and Political Rights (ICCPR)*, the Convention on the
Elimination of Discrimination against Women (CEDAW)*? and the Convention on
the Rights of the Child (CRC)*3. Consequently, all the major UN standards relevant
for the right to liberty and security of persons were implemented in the former
Yugoslavia for more than a decade.

As in other communistic countries, decisions on detention and deprivation of
liberty were mostly in the hands of the police and army. Until the beginning of
the conflict, there were no significant differences between republics in the im-
plementation of international standards on a local level.

At the beginning of the conflict two members of the federation (Serbia and Mon-
tenegro) formed the new Federal Republic of Yugoslavia (FRY), claiming the
new federation as the only successor state of the SFRY. However, the Arbitra-
tion Commission of the Conference on Yugoslavia concluded that none of the
republics was a successor and that the membership of the SFRY in international
organizations could not be continued by any successor state, but that each state
would have to apply for membership anew?®. The position of the FRY remained
unchanged and reports to all UN Committees were prepared and delivered during
that time. After democratic changes in 2000, the FRY applied for new member-
ship in UN. The FRY was followed by the formation of the State Union of Serbia
and Montenegro (2003), while Serbia becomes the final successor of this state

8 Official Gazette of Socialist Federal Republic of Yugoslavia — International treaties, No 9, 2 August 1991
9 Official Gazette of Socialist Federal Republic of Yugoslavia — International treaties, No 6/1971

10 Official Gazette of Socialist Federal Republic of Yugoslavia — International treaties, No 7/1971

11 Ibid

12 Official Gazette of Socialist Federal Republic of Yugoslavia — International treaties, No 11/1981

13  Official Gazette of Socialist Federal Republic of Yugoslavia — International treaties, No 15/1990

14 Proclamed at 27 April 1992

15 Opinion No 9 of the Arbitration Commission of the Conference on Yugoslavia, from 4 July 1992



after the independence of Montenegro in 2006. Bearing in mind the constitu-
tional provisions on the direct implementation of international standards, there
is no doubt about the validity of the aforementioned UN conventions in both
Serbia and Montenegro.

After the withdrawal of Serbian forces from Kosovo, attempts to secure the rule
of law were done through UNMIK regulations, while some of the old laws were
still valid if they were not against the Constitutional Framework!® and UNMIK
regulations. According to the Constitutional Framework for Provisional Self-Gov-
ernment?’, several international documents were directly applicable in Kosovo
and became a “part of Constitutional Framework”*®: The Universal Declaration
on Human Rights, the European Convention for the Protection of Human Rights
and Fundamental Freedoms and its Protocols, the Convention on the Elimina-
tion of All Forms of Racial Discrimination, the International Covenant on Civil
and Political Rights, the Convention on the Elimination of Discrimination against
Women, the Convention on the Rights of the Child, the European Charter for Re-
gional or Minority Languages, and the Framework Convention for the Protection
of National Minorities®. In the new Constitution of Kosovo, adopted after the
declaration of independence, the Convention against Torture and Other Cruel,
Inhumane or Degrading Treatment or Punishment was added to the list of di-
rectly applicable conventions®.

All ex-Yugoslav countries had ratified the Rome Statute of the International Crimi-
nal Court by the end of 2002%. There were no major political problems during the
process of ratification, while both duty holders and general public have limited
knowledge about International Criminal Court. Consequently, implementation of
the Rome Statute into domestic legislation was not followed by any obstacles or
debates. However, this process is slow and is still not completed in the majority
of Western Balkan states. When incorporated into domestic Criminal Codes, the
right to liberty and security of person during any armed conflict in future will be
more secured and impunity will be prevented.

There was no great impact of jurisprudence before the European Court on Hu-
man Rights in any of the ex-Yugoslav countries. The majority of countries have
less than 50 judgements before the European Court (Serbia, Macedonia, Bosnia
and Herzegovina), while the Court delivered 151 cases against Croatia and 219
cases against Slovenia. There were no judgements in cases related to Montene-
gro, while Kosovo is not member of the Council of Europe. The majority of judge-
ments in all post-Yugoslav countries are related to fair trial standards (Article 6 of
the European Convention), while a relatively small number of judgements were
related to other articles. Consequently, jurisprudence contributed mostly to de-

16 Regulation 2001/09, 15 May 2001

17  Ibid

18 Chapter 3,Contitutional Framework for Provisional Self-Government

19  Ibid

20 Article 22, Constitution of the Republic of Kosovo, 8 April 2008, into force since 15 June 2008

21 Serbia and Montenegro, Croatia and Slovenia in 2001, Bosnia and Herzegovina and Macedonia in 2002. After dissolution of
State Union of Serbia and Montenegro, Montenegro becomes separate State Party of the Rome Statute
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bate within Western Balkan states on improvements in the judicial sector and
the implementation of fair trial standards on a local level. However, the small
number of cases related to right to liberty and security of the person (Article 5)
did not cause big debates or changes in any of the Western Balkan countries.

3. Domestic standards relevant for the right to liberty and
security of the person

During the existence of the SFRY, the Law on Criminal Procedure?? and Criminal
Code® existed at a federal level, with basic regulations of procedure and the
criminal acts. Consequently, the majority of domestic standards were the same,
while republics adopted their own laws that regulated the rest of respective mat-
ters. Bearing in mind that all new countries are reforming their systems in order
to become members of the EU?*, and that all of them are members of the Council
of Europe?, their standards in relation to detention and right to liberty are the
same or similar.

Regulations relevant for this study are mostly included in new Constitutions, laws
on Criminal Procedure and Criminal Codes in respective countries. According to
recent analysis?®, reforms in all post-Yugoslav countries included the decrease
of the maximum length of time for police detention, more strict regulations for
informative talk, more demands on the presence of a lawyer during arrest and
detention, and the exclusion of detention for some situations (i.e. checking of
identity).

Despite the relatively well-established standards and clear rules of procedure,
arrest and detention were one of the most problematic issues during the 90s.
Right to liberty and security were violated in all countries, in many different ways
and aspects, often without proper reaction from the police and judiciary. Moreo-
ver, police officers were the ones that were the perpetrators in a great majority
of cases, or they did not conduct proper investigations, mostly in cases linked to
the armed conflict, and ethnically or politically motivated attacks?’.

3.1. Recent changes in case of Serbia*

By adopting the Act Amending the Criminal Procedure Code? in mid-2007, the
National Assembly put off until 31 December 2008 the enforcement of the Crim-

22 Law on Criminal Procedure, Official Gazette of SFRY 4/77, 14/85, 74/87, 57/89 and 3/90

23 Criminal Code, Official Gazette of SFRY 44/76, 34/84, 74/87,57/89, 3/90 and 38/90

24  Slovenia is already member of EU

25 Kosovo is not member of Council of Europe

26 “Arrest and detention in the Western Balkans: legal framework”, lecture/session leaded by Goran Zekovic (Croatia), Sara-
jevo, 16 June 2005

27 “Politically motivated attacks” is term used for wide range of attacks not only on opposition parties, but also on members of
civil society, media and academic community because of their demands for democratic changes in particular country

28 Human Rights in Serbia in 2008, Belgrade Centre for Human Rights, February 2009

29 Law on Amending the Criminal Procedure Code, Official Gazette of RS, 49/07



inal Procedure Code (CPC) passed in mid-2006%*. Unfortunately, not even the
eighteen-month delay was enough to muster the technical, material and expert
capacities for the implementation of the Code or to draft a new CPC announced
by the Mol two years ago. In its last working day in 2008, the National Assembly
yet again amended the transitional provisions of the CPC, putting off its enforce-
ment until 31 December 2010. This postponement has extended a problematic
situation in the legislation of Serbia — until the new CPC, which substantially
changes the criminal procedure, comes into force, the provisions of the old CPC
shall remain in effect. Some of the changes in the new CPC relate to the essence
of realising the right to liberty and security of person.

The Constitution of Serbia guarantees all persons the right to personal liberty
and security (Art. 27 (1)). With regard to the right to liberty and security of per-
son, the state is obliged to prohibit and adequately investigate and punish every
instance of illegal deprivation of liberty, including such deprivation perpetrated
by persons who are obviously not state agents. In that respect, the Criminal Code
comprises the criminal offences of illegal deprivation of liberty (Art. 63), abduc-
tion (Art. 64) and trafficking in humans (Arts. 388 and 389).

The Constitution of Serbia does not include a useful provision that existed in the
Charter of State Union of Serbia and Montenegro, under which “no one may
be deprived of liberty arbitrarily”, and merely formulates that the deprivation
of liberty “shall be allowed only on the grounds and in a procedure stipulated
by the law” (Art. 27 (1)). The CPC sets the rule that only a competent court can
order detention only in cases prescribed by the law if the purpose of detention
cannot be achieved by other means (Arts. 173—175). The decision on detention
during investigation is served to the person concerned at the time of deprivation
of liberty, or within 24 hours from the moment of deprivation of liberty or ap-
pearance before the investigating judge. The detained person can appeal against
this decision. Appeal does not stay enforcement (Art. 175 (3)). The appeal must
be reviewed within 48 hours. The duration of detention must be restricted to the
shortest possible time. The problem in this regard arises in relation to the right
of the person deprived of liberty to be promptly informed about the reasons for
detention and grounds for charges against him (Art. 5 (2), ECHR). Whether the
24-hour deadline is in keeping with the requirement of “promptness” depends
primarily on whether information given to the person deprived of liberty at the
time of detention suffices for him/her to understand the reasons for which s/he
has been deprived of liberty3!.

The CPC allows the police and prosecutor to detain a suspect but only in excep-
tional cases (Art. 264). The suspect against whom this measure is applied en-
joys the full scope of rights belonging to defendants, especially the right to legal
counsel. The body of the Ministry of Interior or prosecutor must immediately
or within a maximum of 2 hours issue and serve the decision on detention. The

30 Criminal Procedure Code, Official Gazette of RS, 46/06. This study will cover provisions from both laws.
31 Compatibility of Yugoslav Law and Practice with the Requirements of the ECHR, CoE,October 2002
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duration of detention is limited to 48 hours maximum. The investigating judge
must be informed about this immediately, with the possibility to request that the
detained person be brought to him promptly (Art. 264 (4)). The detained person
can lodge a complaint against the decision on detention. The complaint does not
stay enforcement of detention. The investigating judge must decide on this ap-
peal within 4 hours. Nevertheless, the most important guarantee in this situation
is the impossibility of interrogation without the presence of counsel. Namely,
the questioning shall be postponed until the arrival of counsel, up to six hours
maximum. If the presence of counsel has not been ensured by then, police shall
either release the detainee immediately or bring him/her before the competent
investigating judge.

The application of the new Law on Misdemeanours, adopted in November
2005%, began on 1 January 2007. As per the right to liberty and security of per-
son, The Article prescribes that an accused may be detained by a court orderin a
misdemeanour procedure in the following cases: (a) In the event his/her identity
or permanent i.e. temporary residence cannot be established and there is rea-
sonable suspicion s/he will abscond; (b) In the event s/he can avoid responsibility
for a misdemeanour warranting imprisonment by leaving the country; (c) In the
event s/he was caught in the commission of the misdemeanour and detention
is required to prevent further commission of the misdemeanour. However, de-
tention cannot be ordered by a body of the state administration conducting the
proceeding, but only by the court. The new Act, too, however, has provisions on
detention that are not in keeping with international standards. Article 168 pre-
scribes “compulsory detention of inebriated persons, drivers of motor vehicles
with minimum 1.2 g/kg of alcohol in the blood or under the influence of opiates,
as well as of persons who refuse to undergo alcohol or drug tests.” The general
standard is that deprivation of liberty must always be justified as necessary and
the justification needs to be assessed by the court in each specific case.

The right to be informed of reasons for arrest and charges, the right to be brought
before a judge and to trial within reasonable time, the right to appeal to court
against deprivation of liberty and the right to compensation for unlawful depriva-
tion are also guaranteed, but they are still unclear in some cases and in others
leave space for violation of human rights by law enforcement officers.

In addition to responsibility for persons who are deprived of liberty in any man-
ner and thus within the immediate competence of the state bodies, the state is
also obliged to protect persons at liberty whose security is under serious threat.
In that respect, it needs to investigate the threats and undertake all measures
required by the “objective need” i.e. “gravity of the case”. In keeping with this
requirement, the Criminal Code includes the crime of endangerment of security
(Art. 138).

32 Law on Misdemeanours, Official Gazette of RS 101/05



3.2. Recent case of north of Kosovo=

After the end of the bombardment, Kosovo was under transitional UN adminis-
tration (UNMIK). Until the declaration of independence®*, the Serbian community
in the north of Kosovo® partly cooperated with the UN administration. However,
the situation became unstable and violent after independence and the dramatic
decrease of UN presence. The north of Kosovo is still not fully controlled either
by Kosovo government or by the Serbian authorities.

The security of a country is always linked to the functioning of its institutions.
First and foremost it depends on the effective functioning of the police, the of-
fice of the prosecutor, courts and customs, as well as other authorities at a local
level. The Kosovo Police (KP) is the only Kosovo institution functioning in North
Mitrovica/ Mitrovicé. The police station in North Mitrovica/Mitrovicé cooperates
closely with the regional police station located in the southern part of Mitrovicé/
Mitrovica®® . When incidents occur they react jointly with regional police stations
and EULEX* regional police. EULEX is still not fully operational Kosovo-wide. The
first challenge with which EULEX was faced was establishing its presence across
Kosovo including at two border crossing gates on the north border with Serbia.

The present EULEX mission has three components: Justice, Police and Custom:s.
One of the central aims of the Justice Component of EULEX is to improve and
strengthen Kosovo's judiciary to make it fully multi-ethnic, impartial, free from
political influence and capable of holding fair trials according to international
standards and best European practices. As in the period before EULEX, this mis-
sion appoints international judges that work closely with their local counter-
parts. EULEX judges and prosecutors also mentor, monitor and advise their col-
leagues. According to official statistics, the Justice Component comprises around
10% of the total EULEX staff, or 300 people. Of this, around 70 people work in
the prison system and there are more than 40 judges and around 20 prosecu-
tors. However, the mission just started their work and it is hard to measure their
impact in relation to any issue, including right to liberty and security of persons.
Judiciary bodies including the Mitrovicé/Mitrovica District Court, the District
Prosecutor’s Office, the Municipal Court and Prosecutor’s Office and the Munici-
pal Court for minor offences have not functioned since February 20th 2008. On
February 22nd 2008, the Serb Ministry of Justice took over the municipal and
minor offences courts of Leposavié¢/Le posaviq and Zubin Potok/Zubin Potok. Ac-
cording to available data, it is estimated that access to justice and the right to a
fair and timely trial were denied to more than 2,000 citizens during 2008. Parallel

33  Security situation in Mitrovica/Mitrovice during period December 2008-January 2009, Humanitarian Law Centre Kosovo,
2009

34 Kosovo Declaration of independence, Assembly of Kosovo, 17 February 2008

35 Municipalities Zubin Potok, Leposavic, Zvecan and Mitrovica

36 Southern part is mostly populated by Albanians

37  European Union Rule of Law Mission in Kosovo, established parallel with proclamation of independence. The central aim is
to assist and support the Kosovo authorities in the rule of law area, specifically in the police, judiciary and customs areas.
The mission is not in Kosovo to govern or rule. It is a technical mission which will monitor, mentor and advise whilst retaining
a number of limited executive powers. EULEX works under the general framework of United Nations Security Resolution
1244 and has a unified chain of command to Brussels
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structures of justice exercise the functions of the minor offences and municipal
court. They work mainly with civil cases, such as divorce certificates, inheritance,
etc. They apply Serbian legislation during their work. The Serbian laws are still
used in all criminal cases.

Because the northern part of Kosovo is under the influence, and a part of the
monetary system (as well as electro-energetic, postal and telecommunication
systems) of Serbia, Kosovo has no single currency in use across all its territory;
the currency in use in northern Kosovo is the Serbian dinar. The institutional vac-
uum has created an opportunity for criminals to increase their illegal activities.
They operate freely unhindered by anyone; they are involved in illegal trade and
smuggling, competing with each other and instilling fear among all citizens that
live there.

The Kosovo Police station in North Mitrovica/Mitrovicé has been operational
since August 1999. This police station did not cease functioning after Kosovo de-
clared its independence. Sixty-two Serb police man and an additional 44 police
man that, until the independence of Kosovo, used to work in the regional police
directorate in Mitrovicé/Mitrovica currently work in the North Mitrovica/Mitro-
vicé police station. According to available information, police in the North of Ko-
sovo are arresting and detaining people according to Serbian Criminal Procedure
Code.

4. Violations of right to liberty and security of the person
linked with conflicts

During the past 20 years, conflict situations were often the background for seri-
ous human rights violations, while unlawful deprivation of liberty was not con-
sidered as a problem and widely justified as “defending of people and the state”.
The most drastic cases of violation of right to liberty and security ended as war
crimes, including genocide®. Concentration camps were also established in sev-
eral countries (Bosnia and Herzegovina, Serbia, Montenegro), and were locations
of cruel and inhuman treatment towards detained persons. Killings and abduc-
tions were the most frequent violations of right to life. In Serbia, politically and
ethnically motivated unlawful deprivation of liberty were often and indirectly
linked to the conflict during the 90s. Moreover, some of these violations were
also breaches of the Convention Relating to the Status of Refugees®.

4.1. Abduction in Sjeverin

Members of the Bosniak national minority (Mehmed Sebo, Zafer Hadzi¢, Medo
Hadzi¢, Medredin HodZi¢, Ramiz Begovi¢, Dervi$ Softi¢, Mithat Softi¢, Mujo

38 Prosecutor v. Radislav Krstic - Trial Chamber | - Judgment - IT-98-33, International Criminal Tribunal for the former Yugosla-
via, 2 August 2001
39 Adopted 1951, entered into force on 22 April 1954



Alihodzi¢, Alija Mandal, Sead Pecikoza, Mustafa Bajramovié, Hajrudin Sajtarevi¢,
Esad Dzihi¢, Ramahudin Catovi¢, Idriz Gibovi¢ and Mevlida KoldZi¢) were citi-
zens of the then Federal Republic of Yugoslavia (FRY) who lived in the village of
Sjeverin, Priboj Municipality. On this critical day, 22 October 1992, they were on
their way to Priboj to run some everyday errands. They took a regular bus line
(Rudo-Priboj). Near the village of Mioce, this regional road goes through the ter-
ritory of Bosnia and Herzegovina (BiH).

Members of the Osvetnici (Avengers) Unit, under the command of Milan Luki¢
from Visegrad, stopped the bus, which the residents of Sjeverin were riding. Af-
ter checking ID cards, they took only Bosniaks, 16 of them, out of the bus. They
put them inside a truck and took them to the Visegrad Hotel Vilina Vlas where
they first brutally tortured them and then took them to the bank of the Drina Riv-
er and executed them all. The bodies of the killed have not yet been found.

The Belgrade District Court convicted (in absentia) Milan Luki¢ and Oliver
Krsmanovi¢ to 20 years of imprisonment each. It also convicted Dragutin
Dragutinovi¢ and Porde Sevi¢ to 15 years of imprisonment each. By the judge-
ment rendered by the Belgrade District Court, which was confirmed by the Ser-
bian Supreme Court, the convicts were presented as members of the Aveng-
ers paramilitary unit. However, there are numerous pieces of evidence and
witness statements that unambiguously show that this unit acted as part of
the Republic of Srpska Army Visegrad Brigade. For example, certificates showing
that the ViSegrad Brigade Headquarters issued Milan Luki¢ with weapons were
presented during the trial.

Belgrade-based Humanitarian Law Centre (HLC)* and family members of the kid-
napped filed a lawsuit in which they requested that the state pay reparations to
the family members of the kidnapped residents of Sjeverin because the state
was obliged, due to the well known situation and ethnic conflict in BiH, to either
forbid buses to go that way or provide security to its citizens who had to travel
through the territory where their lives were jeopardized on a daily basis because
of their ethnic background.

The Court dismissed these allegations and accepted instead the undocumented
claims of the state representatives [Office of the Republic Attorney General],
that the Ministry of Interior [MUP], pursuant to the then applicable laws, was
not obliged to cancel this bus line or provide protection to citizens of the FRY
who travelled through unsafe areas on a daily basis**. Furthermore, pursuant to
the presently applicable laws prescribing state reparations for family members
of civilian victims of war, families of the kidnapped residents of Sjeverin were
deprived of any sort of material support because the state does not consider
their family members victims of war. Precisely, according to the legal definition
a victim is “a person who sustains physical damage of at least 50% because of a

40 www.hlc-rdc.org
41 Documentation in archive of Humanitarian Law Centre
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wound or injury which left visible traces, inflicted by torture or deprivation of
freedom by the enemy during the war, during war operations, from leftover war
material or from enemy sabotage, i.e. terrorist acts.”

4.2. Abduction in Strpci

On Saturday 27 February 1993, a group of soldiers of the Republic of Srpska Ar-
my*?, under the command of a Hague indictee Milan Luki¢, kidnapped 19 people,
18 Muslims and one Croat, from the train number 671 at the Strpci train station,
and took them to the village of Prelovo, in the vicinity of Visegrad (Bosnia and
Herzegovina). The soldiers took them inside the elementary school gym, lined
them against the wall, searched and beat them. Afterwards they tied their hands
with wire, placed them inside a truck, and took them to another village in the
direction of Visegrad. Milan Luki¢ and Boban Indi¢ executed the people from this
train in a garage of one of the burnt houses in the immediate vicinity of the river
Drina.

Only one perpetrator has been punished to date. Bijelo Polje Higher Court ( Mon-
tenegro) sentenced Nebojsa Ranisavljevic on 9 September 2002 to 15 years of im-
prisonment. The Montenegrin Supreme Court confirmed this sentence in 2004.
During the proceedings, the court obtained documents, which show that the
highest state authorities of the then Federal Republic of Yugoslavia (FRY) knew
that this crime was going to take place even a month prior to the kidnapping, and
they had not taken any measures to prevent it from happening. Numerous pieces
of evidence were also presented pointing out that other people besides Nebojsa
Ranisavljevi¢ and Milan Lukic¢ also participated in the commission of the crime.
The investigation against these other persons has not yet been conducted.

4.3. Unlawful detention of Albert Nebih and Skender Isufi

When Serb security forces shelled the Albanian village of Domanek/Damanek,
Glogovac/Gllogovc municipality (Kosovo) on 26 March 19994, Albert Nebih (17)
took refuge with his family in the village of Strubulov/Shtrubullove in the same
municipality. Members of the Serbian Ministry of Interior and Yugoslav Army
surrounded this village as well on 28 May 1999. Three members of the Yugo-
slav Army entered the house in which Albert Nebih resided with 20 members of
his family and ordered him, his father Xhafer Nebih, and cousin Ekrem Nebih to
search the house. During the search soldiers hit them with rifle butts, after which
they took them out on the street and ordered them to stand with their faces
directed at a wall and with their hands raised in the air. They lined them up and
took them to the village of Novo Cikatovo/Qikatove e Re. From there they were
transported by truck to Glogovac/Gllogovc. In Glogovac/Gllogovc their personal

42 Army of Bosnian Serbs
43 in that time Kosovo was under full control of Republic of Serbia



details were taken; a paraffin test was conducted to ascertain whether they had
recently used firearms, and they were placed in a warehouse where more Alba-
nian civilians were already being held.

The following evening, soldiers ordered the people to leave the warehouse and
board buses. According to Albert Nebih, there were several buses and 50 men in
each of them. Around 18h they arrived at the prison in Lipljan/Lipjan (Kosovo).
As they were getting off the buses, prison guards beat them. After they were
registered, guards confiscated their personal effects and put the detainees in-
side the cells. Conditions in the Lipljan/Lipjan prison were poor. They received a
quarter of one stale bread loaf and prison cells were overcrowded. After 12 days,
members of the Serbian Ministry of Interior transferred Albert Nebih and other
detained Albanians to the Pozarevac prison (Serbia). As they were getting off the
buses, police officers and prison guards beat them. The beating continued until
they were inside the cells. Albanian detainees in the Pozarevac Correctional Facil-
ity were neither allowed to go for walks nor to sit on the beds. They were allowed
a bath once in two weeks. During their detention in the Pozarevac Correctional
Facility, the police never interrogated Albert and he was not issued a detention
order or an indictment. Albert Nebih was released on 20 November 1999. In
March 2005, he was diagnosed with the Post Traumatic Stress Disorder (PTSD),
as a consequence of torture.

On the same day when Albert Nebih was arrested (28 May 1999), four members
of the Serb security forces also entered the house of Skender Isufi in the village
of Novo Cikatovo/Qikatove e Re (Kosovo) to which a lot of refugees from the sur-
rounding villages had fled. They selected 13 men and beat them with rifle butts
for hours and then took them to the river Drenica where they ordered them to go
enter the water and roll in mud. Police officers and soldiers shot repeatedly and
threatened to kill the detainees. Three hours later, they took them to Glogovac/
Gllogovc to the Qerima Desiskuja bar where they continued hitting them with
metal bars and baseball bats. Then soldiers brought a bucket of water for the de-
tainees to wash away the blood after which they were forced to drink that water.
The following day they called some Albanians by their names and took them to
the nearby damaged facility where they interrogated them. Four police inspec-
tors questioned Skender Isufi about the Kosovo Liberation Army (KLA). They in-
terrogated him for an entire day throughout which they beat him continuously.
When he would lose consciousness, they would take him to the toilet to bring
him round and after a short period of time they would continue interrogating
and beating him.

After the interrogation, they took him back to the facility where he had previ-
ously been held. The following morning they took Albanian detainees by buses
to the Lipljan prison and only after the fifth day of detention did prison guards let
them use the toilet. Several days later they drove them by buses to the PoZarevac
Correctional Facility where Skender was detained until 14 April 2000 when he
was released upon a decision of the Serbian Ministry of Justice. He also never
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received a single document on detention and there were no indictments or pro-
ceedings initiated against him. He was not even interrogated. He has been re-
ceiving treatment for Post Traumatic Stress Disorder since March 2004.

On behalf of Albert Nebih and Skender Isufi, Belgrade based Humanitarian Law
Centre (HLC) filed a compensation lawsuit against the Republic of Serbia on
17 May 2007 as part of the HLC support programme to the victims of human
rights violations in exercising their right to reparation*®. On 18 December 2008,
HLC received a judgement rendered by the First Municipal Court in Belgrade,
which obliges Serbia to pay 185,000 RSD (about 2,000 EUR) to Albert Nebih and
Skender Isufi each for the state's responsibility for the illegal detention of six and
11 months respectively in 1999 and 2000. Because of the inappropriately small
amount of the compensation, HLC lodged an appeal with the Belgrade District
Court. Procedure is still not completed.

4.4. Forcible Mobilization of Refugees

During the summer of 1995, members of the Serbian Ministry of Police (MUP)
unlawfully detained around 10,000 refugees from Croatia and BiH, whom they
transferred to the territory of Croatia and BiH. There, they were forced, against
their convictions, to participate in the military operations as members of the Re-
public of Srpska Krajina Army*® or the Republic of Srpska Army*t. A great number
of them were killed in these operations and many are still suffering from physical
and mental consequences.

The Humanitarian Law Centre submitted more than 1000 lawsuits against the
Republic of Serbia, on behalf of forcibly mobilized refugees. For example, Gugleta
Stojan, Kasap Mile, Simi¢ Dorde, Dereta Zdravko, Zivkovi¢ Slavko, Kosovi¢ Duro,
and Ljubisi¢ Mirko fled Croatia and came to Serbia during the military opera-
tion known as 'Oluja' (Storm) in August 1995, fearing for their lives and the lives
of their families. Upon arriving in Serbia, they gained the status of refugees in
accordance with the local legal provisions and the Convention relating to the
Status of Refugees. However, their refugee status did not represent an obstacle
to the members of the Serbian Ministry of Interior (MUP), in depriving them of
freedom very quickly. Based on false or no explanations, with the use of force,
and in the presence of family members, the police officers arrested most of them
immediately after they crossed the border; they arrested some of them in the
refugee camps. After they arrested these people, they transferred them, with
the help of the very strict security, to Erdut (Croatia), the Serb Volunteer Guard
Camp. Upon completion of 'training®”' in the camp, they were all forcibly enlisted
in the Republic of Srpska Krajina military troops.

44  Supported by the Swedish Helsinki Committee for Human Rights

45  Army of Croatian Serbs, during the war in Croatia

46  Army of Bosnia Serbs, during the war in Bosnia and Herzegovina

47 “Training” included several days of humiliation, torture and degrading treatment with explanation that they are “traitors of
Serbian people”



In this case, the Serbian Supreme Court dismissed on 19 July 2006 the state’s de-
mand that the First Municipal Court in Belgrade repeat the procedure concern-
ing the charges filed by the Humanitarian Law Center (HLC) during the year of
1998, on behalf of these seven forcibly mobilized refugees from Croatia. By this
act, the Supreme Court confirmed the responsibility of Serbia for the violation
of the right to freedom and rights guaranteed to the refugees by the Convention
relating to the Status of Refugees. By this decision, the Court also confirmed the
State of Serbia’s obligation to pay 2,380,000 RSD (about 25,000 EUR) as eco-
nomic compensation for damages to the mentioned victims. Similar judgements
were delivered in hundreds of other cases.

4.5. Detention of Djakovica* group

Under Milosevic*, the Government convicted in flawed trials and imprisoned ap-
proximately 1,900 ethnic Albanians, pursuing cases brought against them under
the Yugoslav Criminal Code for jeopardizing the territorial integrity of the coun-
try or for conspiring or forming a group with intent to commit subversive activi-
ties (undermining the «constitutional order»). Most of the cases involved alleged
violations under Article 136 of the Federal Penal Code related to «association to
conduct enemy activity,» or Article 125 concerning «terrorism.»

Members of the Djakovica group (143 ethnic Albanians from Kosovo) were ar-
rested from 11 to 15 May 1999 and decisions on police detention for 30 days
were issued to all of them. Bearing in mind the NATO bombing of Yugoslavia,
their imprisonment was according to Serbian laws until 15 June 1999. However,
from 15 June to 17 November 1999 their detention was unlawful. A mass trial
was organized at the beginning of 2000 and the whole group was sentenced to
1632 years of imprisonment.

In February 2001, the new Government passed an Amnesty law that released
most prisoners convicted under Article 136. However, the amnesty did not cover
those imprisoned under Article 125. The Supreme Court changed the decision
for the Djakovica group and ordered a new trial in April 2001. In the same deci-
sion, they cancelled detention for all members of the group.

In December 2001, 173 persons remained in prison; of these, 90 were ethnic Al-
banian political prisoners. The remaining 83 were convicted of common crimes.
During the year, most prisoners, including the 143-person Djakovica group, who
were convicted in a mass trial in 1999, were released, either through appeal,
amnesty, or, in some cases, completion of sentence.

In November 2000, the Governments of Yugoslavia and Serbia signed an agree-
ment (Common Document) with the U.N. Mission in Kosovo (UNMIK) that,
among other things, made provisions for the review of all of these cases and for

48 Djakovica/Djakova — city in Kosovo
49 Before October 5", 2000
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the transfer of Kosovar Albanian prisoners to Kosovo, where they would continue
to serve their sentences if the evidence supports the original convictions. During
2001, this agreement was mostly implemented.

4.6. Police Crackdown on Movement “Otpor” in Serbia*

Otpor (Resistance) was initiated as a student movement in October 1998 by a
group of Belgrade University students dissatisfied with the work of existing aca-
demic organizations and the failure of protests against Serbia’s repressive Uni-
versity Law. The movement gained support at other universities in Serbia and
its activists began publicly to put forward the demand for democratic changes
summed up as ‘free and fair elections, a free and depoliticized University, and a
free and independent media’. The movement spread rapidly to many cities and
towns in Serbia. Comprising small groups of students at first, Otpor grew into a
mass movement of political opponents to the government. Otpor’s symbol, a
clenched fist, came to be recognized among the citizens as a symbol of personal
courage and determination to install democratic values in Serbia. The Serbian
government responded first by launching a media campaign portraying Otpor
as an enemy organization, then by mounting a sweeping police action against
its activists in May 2000. The election campaign in Serbia took place amid daily
detention of Otpor activists.

Between the beginning of May and the middle of September 2000, the police ar-
rested more than 2,000 Otpor activists, some 400 members of opposition politi-
cal parties and about 100 activists of nongovernmental organizations (NGOs). An
investigation by the Humanitarian Law Center (HLC), comprising interviews with
victims of unlawful police actions and written evidence, shows that the Ministry
of Internal Affairs (MUP) launched early in May 2000 a broad campaign against
young people in Serbia in general and against Otpor activists in particular. The
majority of detained people were up to twenty-five years of age, including some
200 between the ages of sixteen and eighteen. Some 300 Otpor activists were
detained five or more times. On a number of separate occasions the police also
detained thirty mothers who had taken part in Otpor actions. An analysis indi-
cates that the police were employed in an organized and synchronized action with
clear orders, instructions and objectives. Although the action was carried out
throughout Serbia, its focus was clearly in Vojvodina®!. The uniform procedure
employed in all the cases shows that the policemen acted on specific orders, de-
liberately and grossly violating the law and the Constitution. The determination
with which members of the police force broke the law bore out their conviction
that they would be exempted from any disciplinary or criminal action.

The police adopted the practice of detaining young men and women, minors,
children and other citizens who identified themselves as Otpor activists and

50 From 2" May until 24" September 2000
51 North Province of Serbia



sympathizers and had taken part in activities such as pasting posters, distribut-
ing propaganda materials, publicly criticizing the authorities in street theatre,
and wearing T-shirts and badges displaying the Otpor symbol. During June, July
and August 2000, that is, before the start of the election campaign, the police
would round up registered Otpor activists prior to visits by high-ranking state
officials to local SPS*? and JUL®® boards and keep them in the police stations ‘till
the guests are gone’. Detentions of Otpor activists in connection with the SPS and
JUL election campaign were so common that the public grew quite accustomed
to them.

Members of the police force did not bother to conceal the fact that they were
under orders to catch people wearing Otpor’s T-shirts and distributing its propa-
ganda materials and merely cited the position of their ministry that Otpor is a
banned organization. The HLC documented in July and August more than 600 de-
tentions of young people, minors and children for wearing the ‘forbidden T-shirt’
in public places. In the first half of September, the majority of detained persons
were Otpor activists and other citizens caught pasting Otpor stickers bearing the
phrase ‘He’s Finished’ over SPS and JUL posters or elsewhere in public places.

During the election campaign the police stepped up their harassment of Otpor
activists and other citizens taking part in the actions under the slogans ‘He’s Fin-
ished’ and ‘The Time Is Ripe’. There is evidence that, instead of questioning Ot-
por activists and other citizens who had already been detained, photographed
and fingerprinted, the police that month focused on registering every new activ-
ist and sympathizer.

In connection with the shooting of one of the officials from ruling party, the po-
lice detained and questioned more than 200 Otpor activists in Novi Sad and in
other towns in Serbia. The police invested these ‘informative conversations’ with
a semblance of legality in order to cover up the clampdown on political dissent.
The HLC documents shows that in all these cases the police acted unlawfully,
invoking ‘the procedure’ and orders ‘from on high’.

In about ten cases the police sent summonses for questioning without stating
the reasons. In several cases the reason was given as ‘informative conversation’
and in one case as ‘dactyloscopy’ (meaning fingerprinting). During the question-
ing the inspectors used a uniform questionnaire. The questions were designed to
establish when and why the interviewee joined Otpor, the objectives of the or-
ganization, contacts with persons abroad, the sources of finance, the allocation
of functions, the identity of leaders, the political opinions of the interviewee and
his relatives. In a number of cases the interviewees were asked whether there
were any extremist factions or terrorist groups within Otpor. Minors and young
adults were also detained and questioned about their political views.

52  Socialist Party of Serbia
53 Yugoslav Left Party
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After democratic changes, HLC submitted complaints for different deprivations
of liberty and police misconduct. In the majority of cases, courts in Serbia deliv-
ered judgements in which Serbia was declared guilty for police misconduct and
unlawful detention.

5. Measures taken in Serbia and other countries after the
conflict

Despite the fact that situation in post-Yugoslav countries is still not stable, it is
common to mark year 2000** as the end of the conflict period, especially in the
case of Serbia. Consequently, Serbia is the last country in the region that started
with inclusive reforms relevant for rights to liberty and security of person.

Parallel to dealing with cases of unlawful detention and other serious human
rights violations before Serbian courts, the new government was dedicated to
the drafting and adoption of new legislation relevant for the mentioned rights.
Changes of the legislation were mostly prepared by the Ministry of Justice with
close cooperation with experts from the Council of Europe (CoE), the Organisa-
tion for Security and Cooperation in Europe (OSCE) and civil society in Serbia.
Transitional laws in this area (Law on Criminal Procedure, amendments on Crimi-
nal Code, Law on Police etc) were also accompanied by the adoption of different
bylaws and regulations such as the Code on Police Ethics®®. Compared to other
Balkan and East European states, Serbia was slower in the reform process, but all
standards were in line with the ones that exist in OSCE and CoE member states.

Education of law enforcement officers was a key measure that the new govern-
ment implemented with international partners and experts. This was done based
on a study on police in Serbia that was done by OSCE experts shortly after demo-
cratic changes. Several important recommendations were related to deprivation
of liberty and standards and the majority of them were implemented. Despite
the increase of educational efforts and programmes, practices in the past nine
years have been changing slowly.

New legislative changes caused more clear standards of police detention, in-
formative talks, investigation, right to lawyer during pre-trial procedure, etc. One
of the most visible changes for citizens was the decrease in time for particular
pre-trial procedures, including detention. Moreover, more demands were intro-
duced for the prolongation of policy custody.

The General Inspectorate of Police, a special body, was established for the inves-
tigation of all misconduct during police work. However, old internal control of
police still exists. The results of their work in the past nine years are not satisfac-
tory.

54 In Serbian public, the date 5 October 2000 is often perceived as date of democratic changes, since
55 Code on Police Ethics, Official Gazette of the Republic of Serbia 92/06



New judicial mechanisms were established in order to secure a better fight
against particular crimes (war crimes, organized crime, human trafficking). Spe-
cial chambers for war crimes or the one for organized crime, and related pro-
cedures before these chambers, received positive evaluation from all relevant
actors, despite many obstacles in their work.

During the post-conflict period, Serbia re-applied for UN and OSCE membership
and started reporting to respective UN bodies, established by UN conventions,
previously ratified by the SFRY. In 2003, Serbia*® became a member of the Council
of Europe, shortly after the assassination of Prime Minister Djindjic. The state
of emergency that was proclaimed immediately after derogated a majority of
the guarantees relevant for the right to liberty and security of person. During
that time, the time for police custody was prolonged; interrogation was possible
without the presence of lawyer, etc. Non-governmental organisations collected
a big number of interviews of arrested persons that showed different breaches
of procedure for policy custody, brutality during arrest, and custody for weeks
without interrogation.

Reporting to UN and CoE bodies was followed by increased monitoring by domes-
tic and international human rights organisations. These activities were followed
by wide advocacy campaigns, including free legal aid for victims of different hu-
man rights violations, including unlawful detention. Awareness raising campaign
and different projects aimed to educate citizens on their rights in pre-trial proce-
dure. Moreover, many activities and debates were organized in order to discuss
recent past and different human rights violations during the 90s.

As in Serbia, special War Crimes Chambers were established in Croatia and Bos-
nia and Herzegovina in order to deal with most serious human rights abuses
during the armed conflict. Parallel with courts, special Prosecutors offices for war
crimes were also established in these three countries. Trials in a majority of such
cases are still under way, but in total all of those cases have had a positive impact
in the region, despite big obstacles related to witnesses, evidences and public
pressure. Special chambers were not established in Kosovo and Montenegro, but
respective District courts were in charge for war crimes trials and serious human
rights abuses during the conflict.

The impact of war crimes trials before special War Crimes Chambers is limited. In
the great majority of cases, the focus is on killings, rape, torture and disappear-
ances. Breaches of right to liberty and security of persons were mentioned only
as a part of the indictments, without a central role in any case. However, courts
examined breaches of this right more carefully in cases of deportations and pris-
on camps. According to the opinion of judges and prosecutors from these coun-
tries, unlawful detention and breach of liberty and security were treated only as
one of method of the perpetration of war crimes, and consequently were not
treated centrally in any indictement.

56 In that time, State Union of Serbia and Montenegro
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6. Recommendations for stakeholders in Moldova

a) for government

e Improve legislative framework as much as possible, according to CoE/
OSCE standards

e Ratification of all relevant international convention that are not ratified
yet (i.e. Rome Statute)

e Establishment of special judicial and/or non-judicial mechanisms that will
posses enough competences to deal with serious human rights violations, includ-
ing right to liberty and security of persons

e Regardless of solving the conflict, full cooperation with all relevant actors
during investigation of serious human rights violations

e Establishment of separate international ad-hoc body that will help in im-
plementation of all key human rights standards (so-called Coordination body was
established during the conflict in Southern Serbia)

b) for police and judiciary

e Establishment and work of fully operational independent body that will
investigate all allegations of police misconduct

e Adequate punishment for unlawful deprivations from liberty

e Adequate outreach of cases when perpetrators were punished for particu-
lar breach of right to liberty and security of person

e Directimplementation of international standards, especially the ones from
UN committees as well as jurisprudence of European Court on Human Rights

e Direct implementation of international standards (including standards
mentioned by European Court) in police work

c) for civil society

e Lobby for establishment of independent body that will collect all evidenc-
es, testimonies and other material during the conflict period

e Permanent awareness raising campaign with very simply information re-
lated to right to liberty

e Long-term cooperation with media on reporting and investigation the
cases of police misconduct, unlawful detention and torture

e Further focus of free legal aid to smaller municipalities and full represen-
tation of victims before the courts, especially if case is linked to conflict

e Street actions in same time in different cities in order to show that right to
liberty is the same everywhere

e Designation of coalition or project that will allow very fast alert system in
cases of unlawful detention or similar violations. This must include Pool of law-
yer, “friendly media”, internet etc



