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Introducere

Din momentul proclamarii independentei sale, autoritatile RM nu obosesc sa
exprime oficial devotament, atasament si respect pentru valorile democratice,
demnitatea, drepturile si libertatile fundamentale ale omului.

n acest scop, Moldova a aderat la cele mai importante organizatii si institutii
internationale, asumandu-si obligatii si responsabilitati la nivel international fata
de valorile si principiile democratice. O prima conditie pentru asigurarea respec-
tarii acestor principii si valori o reprezinta functionalitatea statului de drept, adi-
ca a unui sistem de guvernare caracterizat prin participarea cetatenilor la proce-
sul de conducere. Un astfel de regim politic fiind definit si identificAndu-se prin
cateva elemente esentiale: separatia puterilor in stat, pluralismul si respectarea
drepturilor omului.

O preocupare constantd pe drumul edificarii statului de drept o constituie formu-
la garantiilor reale pentru drepturile si libertatile fundamentale ale omului, astfel
incat acestea sa raspunda pe deplin standardelor internationale, asumate prin
ratificarea si semnarea numeroaselor acte. Oamenii vor sa traiascad in libertate si
numai intr-un stat democratic este posibila garantarea si promovarea libertatilor
personale, in limite stabilite de lege.

intreg sistemul de valori, pe care se bazeaz astazi relatiile inter-statale dar si cele
intre individ si stat, nu este altceva decat un patrimoniu al comunitatii umane,
obtinut in urma unei evolutii constante si cu pretul a milioane de vieti omenesti.
Desi se vorbeste despre drepturile omului de la cele mai inalte tribune oficiale,
impunerea respectarii acestora este un proces ce necesita efort constant din par-
tea numerosilor actori.

n general, Drepturile Omului au cipatat dimensiunea universald, iar pentru a le
“gestiona” mai bine si mai eficient, la nivel european au fost create institutii si
structuri specializate. Republica Moldova intotdeauna si-a manifestat interesul si
dorinta de a promova si apara drepturile si libertatile fundamentale ale omului.
Prima etapd, cea a declaratiilor si a asumarii angajamentelor prin semnarea si
ratificarea celor mai importante documente internationale, tara noastra a par-
curs-o rapid si cu succes.

La Tnceput, Moldova inregistra rezultate pozitive, uneori chiar remarcabile pri-
vind realizarea reformelor, la un moment dat si in unele domenii servind chiar
exemplu pentru alte noi democratii din spatiul ex-sovietic. Dupa evenimentele
post-electorale din aprilie 2009 in Republica Moldova, cred ca ar fi necesare dis-
cutii si solutii privind liberatea si siguranta persoanei in acest spatiu si nu doar in
teritoriile cu regimuri separatiste. Cu exceptia Statelor Baltice, sistemele demo-
cratice din spatiul ex-sovietic sunt edificate cu numeroase obstacole si dificultati,
datorita unor scenarii de natura politica si geopolitica.
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Tn urma aplicdrii acestor scenarii, recent am observat din nou cat de usor poate fi
destabilizata o tara si cat de usor persoanele care trebuie sa asigure functionarea
institutiilor democratice si cei care au menirea sa apere si sa garanteze drepturile
si libertatile fundamentale ale omului, uita de aceste sfinte obligatii.

lata de ce lupta pentru respectarea drepturilor omului este una continua. Garan-
tarea, exercitarea si respectarea acestora este in stransd legatura cu organizarea
vietii politice si de stat, de ansamblul masurilor luate pe teritoriul unei tari in
vederea reglementarii raporturilor umane. Asadar, respectarea drepturilor fun-
damentale ale omului este neindoielnic o consecinta a temeiniciei statului de
drept, deziderat pe care il anunta de fiecare data atat autoritatile cat societatea
civila din Moldova.



Introduction

Since the proclamation of its independence, the authorities of the Republic
of Moldova have never ceased to express their official devotion, attachment
and respect for democratic values, human dignity, and basic human rights and
liberties.

For this purpose Moldova joined the most important international organizations
and institutions, committing to a set of international obligations and respon-
sibilities concerning democratic values and principles. A primary condition for
ensuring these principles and values is the functioning of the rule of law, or a
government system characterized by the participation of citizens. Such a political
regime is defined and identified by several key elements: separation of powers in
the state, pluralism and respect for human rights.

A constant preoccupation when building a state in which there is rule of law, is
the formulation of real guarantees for basic human rights and liberties, so that
international standards -assumed by ratifying and signing numerous documents-
are met. People want to live in freedom, and only under democratic rule is it
possible to guarantee and promote personal liberties as provided by law.

The whole system of values, on which relations between states and between
states and individuals are based today, is but a heritage of the human community
obtained after prolonged evolution and at the cost of millions of human lives.
Although there is talk about human rights from the highest levels, their enforce-
ment and observance is a process that requires constant efforts on behalf of
numerous players.

In general, the concept of Human Rightsgained a universal dimension, and in
order to “manage” them properly and efficiently, specialized institutions and
agencies were created at a European level. Moldova always showed its interest
and will to promote and defend basic human rights. Our country passed the first
stage-that of declarations and assumption of commitments the signing and ratif
of the most important international documents- quickly and efficiently. the be-
ginning, Moldova registered positive, sometimes remarkable, results in conduct-
ing reforms, serving at a certain point in time and in some areas as an example
for other new post-Soviet democracies. However, after the post-election events
April 2009, | believe that discussions and solutions are needed to ensure the
liberty and security of person, not only on the territories controlled by separatist
regimes, but in all of the Republic of Moldova. With the exception of the Baltic
States, democratic systems in the post-Soviet area with numerous obstacles and
difficulties, mostly due to political or geopolitical scenarios. We noted recently
how easily a country may be destabilized, and those responsible for ensuring the
functioning of democratic institutions and defending and guaranteeing basic hu-
man rights tend to forget about their s obligations after scenarios.
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This is why the struggle for the respect of human rights is an ongoing one. Guar-
anteeing, exerting and respecting these rights is closely connected with the or-
ganization of political and state life, and with the set of measures taken in a coun-
try to regulate human relations. Therefore, the observance of basic human rights
is undoubtedly a consequence of a solid rule of law — an aim voiced repeatedly
by the Moldovan authorities and civil society.
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LIBERTATEA INTRUNIRILOR PASNICE

1. O succinta prezentare a prevederilor legale referitoare la
libertatea intrunirilor in R. Moldova, interactiunea acestora
cu prevederile Codului electoral

Tn aceasta sectiune vom face o scurta trecere in revista a prevederilor
Legii noi privind intrunirile.

Legea privind Tntrunirile Nr. 26 din 22.02.2008, intratd in vigoare la data de 2
aprilie 2008, ofera o definitie clara a notiunii ,intrunire”, ce semnifica prezenta
temporara si voluntara a unui grup de persoane, aflate impreuna cu scopul expri-
marii unor idei sau atitudini. Legea divizeaza intrunirile in patru categorii:

1) intruniri cu un numar redus de persoane;

2) intruniri spontane;

3) ntruniri simultane si

4) intruniri generale.

Aceasta clasificare permite reglementarea mai precisa in raport cu definitia ge-
nerala.

Prin intrunire cu un numar redus de persoane se are in vedere o intrunire la care
participa mai putin de 50 de oameni. O intrunire spontana este acea intrunire,
initierea si desfasurarea careia este o reactie directa si prompta la evenimentele
din societate si care, din punctul de vedere al participantilor, nu poate fi amana-
td, data fiind actualitatea evenimentelor. intrunirile simultane reprezint situatii-
le cind mai multi organizatori desfasoara intruniri in acelasi loc si Tn acelasi timp.
De regula, intrunirile simultane exprima idei diferite, pe cind contra manifestati-
ile abordeaza aceiasi problema din perspective diferite. Nu trebuie confundate
intrunirile simultane cu contra-manifestatiile, care sunt o reactie la intrunirile ce
se desfdsoara ori se vor desfasura.
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LIBERTATEA INTRUNIRILOR PASNICE

Tabelul nr.1 Legea in vigoare si legea abrogata, tablou comparativ

Idei de baza

Legea cu privire la intruniri
abrogatd

Legii privind intrunirile, in vigoare

Legea in vigoare, observatii,
factorii de risc

1. Definitia notiunii
mintrunire” si principiile
intrunirii

Definitia se bazeaza pe formele
intrunirii, omite evenimentele
simultane si spontane.

Nu prevede adundrile religioase,
comerciale, sportive, culturale si
politice.

O adunare temporard,
intentionata;

contine prevederi referitoare la
intrunirile simultane si spontane.

Include adundrile politice, dar
exclude cele religioase, sportive,
culturale si comerciale.

Statueaza principiile legalitatii,
nediscrimindrii, proportionalitatii
si prezumtie in favoarea libertatii
fntrunirilor.

Legea noua este generica si mai
precisa referindu-se la toate
formele de intruniri.

Include adundrile politice.
Principiile statuate permit o

interpretarecorectd a prevederilor
legii.

2. Notificare/
Autorizare

Tntrunirile sint autorizate de
Primdrie cu 15 zile nainte de
desfdsurarea lor.

Autorizatiile se acorda in conditii
speciale.

Pentru desfdsurarea intrunirilor
nu se cer autorizatii. Notificarea
Primdriei cu 5 zile inainte de
desfasurarea intrunirii, intrunirile
mici sau spontane nu necesitd
notificare.

Favorizeaza pluralitatea
ntrunirilor.

Comportd are caracter liberal si
facultativ.

Faciliteaza organizarea intrunirilor,
permit punerea in evidentd a
evenimentelor multiple, inclusiv
contra manifestatiile.

3. Organizatori si
participanti

Doar cetatenii cu capacitate
deplind de exercitiu.

Exclude participarea copiilor.

Oricine, inclusiv minorii si
persoanele cu capacitate juridica
limitatd de exercitiu.

Eelimina toate restrictiile cu privire
la organizarea si desfasurarea
intrunirilor si participarea
grupurilor vulnerabile.

4. Conditii pentru
organizarea intrunirii

O comisie speciala decidea asupra
desfasurarii intrunirii, impunind
anumite conditii sub rezerva ne
autorizdrii acestora.

Conditiile impuse anterior

cu privire la form3, timp, loc, fel si
in timpul desfasurarii intrunirilor
de politie se recomanda locuri
speciale.

Comisia speciald doar examineaza
notificarile.

Se ntilneste cu organizatorii
ntrunirilor simultane.

Face anumite recomandari,
organizatorii decid.

Elimina cenzura.

Stipuleaza examinarea implicdrii
autoritatilor cu privire la conditiile
fntrunirilor.

Riscul este cauzat de capacitatea

insuficienta a autoritatilor locale si
a politiei de a aplica legea. Exclude
interventia neadecvata a acestora.

5. Interzicerea, limitarea,
suspendarea intrunirii

Necesitatea autorizdrii se solda
deseori cu interzicerea intrunirii,
recurgerea la instantele de
judecata nu asigura exercitarea
dreptului la intrunire cind
hotarirea era pronuntata mai
tirziu.

Argumentele invocate pentru
interzicerea, limitarea sau
suspendarea intrunirii: defdimarea
natiunii, incdlcarea ordinii publice,
a regimului constitutional.

Hotarirea cu privire la suspendarea
intrunirii este luatd de politie, cu
implicarea autoritatilor locale in
cazul dispersarii fortate.

Autoritdtile pot sd interzica sau sa
impund o limitare asupra intrunirii
doar prin hotarirea instantei de
judecatg, care este o garantie
substantiala.

Suspendarea intrunirii in
desfasurare este calificatd ca o
madsura extremd, fiind aplicata
dupa ce au fost intreprinse alte
masuri.

Decizia de dispersare a intrunirii
este luata de autoritdtile locale
si politie.

Contine garantii considerabile si
face posibild suspendarea juridicd
a intrunirilor doar fn anumite
cazuri, restrinse.

Riscul este cauzat de capacitatea

insuficientd a autoritatilor locale si
a politiei de a aplica legea. Exclude
interventia neadecvata a acestora.

Un alt il comporta ostilitatea
survenita intre autoritatile centrale
si locale.

6. Responsibilitatile
organizatorilor,
participantilor

Organizatorii sint responsabili
pentru mentinerea ordinii publice
si pentru achitarea serviciilor.

Au unele obligatii pentru actiunile
participantilor si prejudiciile
cauzate.

Organizatorii, inclusiv participantii
sunt responsabili pentru actiunile
proprii, ei trebuie sa coopereze

cu politia.

Autoritatile trebuie sa ofere
serviciile necesare.

Majoritatea sanctiunilor penale
si administrative au ramas a fi
neschimbate.

Limiteaza partial responsabilitatea
organizatorilor, prevede obligatii
pozitive pentru ale politie si
autoritatile locale.

Riscul este cauzat de capacitatea

insuficientd a autoritatilor locale si
a politiei de a aplica legile. Exclude
interventia neadecvata a acestora.




LIBERTATEA INTRUNIRILOR PASNICE

ntrunirile cu un numar redus de participanti si intrunirile spontane nu sunt su-
puse procedurii administrative de obtinere a consimtamintului. Pentru desfasu-
rarea acestora nu este obligatorie depunerea declaratiei prealabile la autoritatea
publica locala. Autoritatile sunt in drept sa conteste conditiile de desfasurare a
intrunirilor spontane in cazul in care organizatorii si participantii au folosit abuziv
acest drept. La data elaborarii studiului in cauza nu au fost inregistrate cazuri, in
care autoritatile ar fi contestat conditiile de desfasurare a intrunirilor spontane
sau orice alte tipuri de intruniri.

Legea privind intrunirile reglementeaza doar intrunirile ce au loc in afara cladiri-
lor sau Tn afara altor spatii inchise accesului liber. Scdrile care duc spre cladire si
palierul de la intrare, pot fi considerate parte componenta a cladirii (in plan arhi-
tectural), insa interzicerea desfasurarii intrunirilor pe acestea este inadmisibila.
Prin urmare, desfdasurarea intrunirii pe scarile unei cladiri nu va fi considerata
drept desfasurarea intrunirii in interiorul cladirii si nu va fi considerata o incalca-
re, decit Tn cazul in care aceste actiuni zadarnicesc activitatea institutiei.

Legea in vigoare nu contine restrictii referitoare la distanta de la cladire la care
poate fi desfasurata intrunirea. Totodata, trebuie remarcat faptul ca dreptul de
a desfasura intrunirile Tn imediata apropiere, pe scarile cladirilor nu este abso-
lut, organizatorilor revenindu-le obligatia de a nu bloca intrarea in cladiri si de a
nu pune piedici desfasurarii activitatii celor care fsi au locul de munca in aceste
cladiri, precum si obligatia de a-si exercita dreptul la intrunire cu buna credinta.
Doar in cazuri speciale primaria sau instanta de judecata poate declara inchise
temporar pentru public anumite locuri, care, in mod obisnuit, presupun accesul
nelimitat al tuturor persoanelor. O astfel de decizie poate fi emisa la cererea au-
toritatii interesate si numai in cazul Tn care au loc actiuni oficiale sau lucrari de
reparatie. Decizia trebuie sa fie facuta publica, sa fie legala, iar limitarile aplicate
desfasurarii ntrunirii trebuie sa fie strict necesare si proportionale.

ntrunirile se pot desfasura intr-un singur loc sau prin deplasarea participantilor.
Prin deplasarea participantilor se intelege deplasarea de la o adresa spre alta
adresa. Nu se va considera deplasare, in sensul legii, circulatia participantilor pe
un anumit segment in acelasi spatiu (de exemplu, circulatia unui grup de persoa-
ne pe Piata Marii Adunari Nationale). Spre deosebire de actul abrogat, Legea pri-
vind ntrunirile in vigoare prevede ca organizator al intrunirii poate fi si un minor
de 14 ani, daca este Tnsotit de o persoana cu capacitate deplina de exercitiu. Nu
se mai pune problema cu privire la minori, care au dreptul de a asista si a partici-
pa liber la orice intrunire pasnica. Legea n vigoare prevede ca organizatorul poa-
te raspindi informatii cu privire la desfasurarea intrunirii: locul, data, ora si scopul
acesteia sau orice alta informatie relevanta, de a incuraja publicul s participe la
intrunire prin adresari verbale, foi volante, anunturi, campanii de informare, prin
alte metode legale.
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LIBERTATEA INTRUNIRILOR PASNICE

Procedura notificarii, introdusa prin legea in vigoare, materializeaza principiul
prezumtiei Tn favoarea intrunirii si prevede aducerea la cunostinta autoritatii pu-
blice a intentiei organizatorului de a desfasura o intrunire publica. Notificarea
se realizeaza prin inregistrarea unei declaratii scrise la autoritatea publica locala
(primarie), acestea avind obligatia sa indice numarul, data si ora inregistrarii. Ter-
menul de 5 zile de la inregistrare pina la desfasurarea intrunirii s-a considerat a fi
rezonabil, astfel Tncit autoritatea sa reuseasca sa intreprinda masurile necesare
in vederea asigurarii securitatii participantilor la intrunire si acordarii serviciilor
necesare In asemenea cazuri.

Aceastad cerintd nu este valabila in cazul intrunirilor spontane, pentru care, avind
in vedere actualitatea lor, nu se poate aplica termenul de 5 zile, si al intrunirilor
cu un numar redus de participanti. Dupa cum s-a mentionat notificarea intruniri-
lor cu un numar redus de participanti, de asemenea, nu este obligatorie, colabo-
ratorii de politie avind capacitatea necesara de a asigura protectia si securitatea
acestora fara a antrena forte suplimentare.

Cererea in instanta de judecata de a limita dreptul la Tntrunire trebuie sa fie ar-
gumentata prin probe convingatoare, care sa demonstreze ca scopul si forma
de desfasurare a intrunirii contravin legii. Temeiurile de interzicere a intrunirilor
sunt expuse in articolul 8 al legii. Autoritatea publica locald sau colaboratorii de
politie, Tn cazul in care contestd conditiile si modul de desfasurare intrunirii tre-
buie sa se conformeze prevederilor legale.

Legea prevede desfisurarea intrunirilor exclusiv in mod pasnic si fira arme. in
timpul desfasurarii intrunirii se vor exclude elementele interzise, si se va urmari
ca aceasta sa se desfdsoare in mod pasnic. Participantii la intrunire au obligatia
de a pastra ordinea publica, aceasta obligatie fiind un criteriu al bunei credinte a
organizatorilor.

Dispozitiile legii cu privire la sistarea si dispersarea intrunirii sunt destul de clare.
Tn cazul sistdrii intrunirii rolul primordial revine reprezentantului autoritatii publi-
ce locale, care are obligatia de a asista la intrunire. Astfel, daca Tn cadrul intrunirii
se ncalca ordinea publica, sunt facute indemnuri la razboi de agresiune, la ura
national3, rasiald, etnica sau religioasa, se incita la discriminare sau sunt organi-
zate tulburari in masa, iar masurile de calmare a spiritelor au esuat, reprezentan-
tul autoritatii va cere organizatorului sa sisteze Intrunirea.

Daca aceastd cerere nu va fi executata, atunci reprezentantul autoritatii va starui
asupra dispersarii participantilor. Tn cazul nesupunerii acestora, reprezentantul
poate cere organelor de politie sa disperseze fortat participantii. La randul sau,
politia mai ntii va avertiza participantii asupra aplicarii mijloacelor speciale si
a dispersarii fortate a intrunirii, acordandu-le un termen rezonabil pentru a se
conforma cererii si a parasi locul intrunirii. In cazul in care participantii nu reac-
tioneaza, cererea trebuie repetata. Numai dupad toate aceste avertismente or-
ganele de politie vor fi in drept sa aplice mijloace speciale pentru dispersarea
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participantilor. Tn acest caz organul de politie va intocmi un proces-verbal, in care
va consemna actiunile intreprinse si temeiul dispersarii.

n context vom mentiona faptul c&, in cazul in care reprezentantul administratiei
publice locale, din diverse motive, nu intreprinde masurile necesare prevazute
de lege de a sista actiunile ilegale ale unor participantilor la Tntrunire, colaborato-
rii politiei pot interveni din propria initiativa. Aceasta obligatie a colaboratorilor
de politie este dispusa prin Legea cu privire la politie.

Dupa intrarea in vigoare a Legii privind intrunirile, au iesit Tn evidenta lacune
in implementarea acesteia. Principala problema consta in interactiunea dintre
colaboratorii de politie si autoritdtile publice locale, care conform legii trebuie sa
colaboreze in vederea asigurarii desfasurdrii pasnice a intrunirilor. in acest sens
este extrem de necesar de a dezvolta conlucrarea autoritatilor publice locale cu
colaboratorilor organelor afacerilor interne.

n ceea ce priveste interventia politiei si a autoritatilor publice in desfisurarea
trebuie de remarcat faptul ca au avut loc cazuri cind colaboratorii de politie au
aplicat eronat legislatia contraventionala prin ce au limitat dreptul persoanelor
la libertatea intrunirilor si exprimarea optiunilor. De multe ori colaboratorii de
politie s-au dovedit a fi incapabili sa aplaneze conflictele, sa calmeze spiritele si
sa facd fata comportamentului agresiv si neadecvat al manifestantilor.

ntrunirile desfasurate Tn contextul scrutinului parlamentar din 5 aprilie 2009 au
constituit o masura necesara desfasurarii agitatiei electorale. Or, conform Co-
dului Electoral acestea sunt o modalitate de desfasurare a agitatiei electorale.
Referindu-ne la datele statistice, constatam ca in prima jumatate a anului 2009 in
medie au avut loc 82 de intruniri pe luna. Astfel, in luna februarie 2009 au avut
loc 85 de intruniri, Tn martie — 141 de Intruniri, Tn aprilie - 65 de intruniri, in mai
53 - de intruniri si in iunie - 79 de intruniri, toate fiind determinate de alegerile
parlamentare.
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Diagrama nr. 1. Date statistice referitoare la intrunirile publice Tn
2009*
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n anul 2009 majoritatea intrunirilor cu caracter electoral s-au desfisurat pasnic.
Cu toate acestea, in multe localitati s-au inregistrat cazuri in care intrunirile au
fost zadarnicite, in special de contramanifestanti, colaboratorii de politie sau au-
toritatile administratiei publice locale. Tn unele localit&ti, colaboratorii de politie
au Intocmit Tmpotriva reprezentantilor partidelor de opozitie dosare administra-
tive, care au fost ulterior clasate de catre instantele de judecata.

1 Dreptul la intrunire publica in contextul electoral 2009, http:/credo.md/arhiva/documente/IntruniriPublice%202009%20
v4%20ro.pdf
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Diagrama nr. 2. Date statistice referitoare la intrunirile pasnice si
violente in 20092
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Ponderea intrunirilor cu elemente violente scade, numarul absolut este foarte
mic.

2

Dreptul la intrunire publica in contextul electoral 2009, http://credo.md/arhiva/documente/IntruniriPublice%202009%20
v4%20ro.pdf
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Diagrama nr. 3. Locul desfasurarii intrunirilor in 20093

Locul desfasurarii intrunirilor
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Cele mai preferate locuri sunt: PMAN, Parlamentul, Presedintia, Gradina Publica
si Procuratura Generala.

3 Dreptul la intrunire publica in contextul electoral 2009, http:/credo.md/arhiva/documente/IntruniriPublice%202009%20
v4%20ro.pdf
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Diagrama nr. 4. Numarul participantilor la intruniri Tn 2009

Numarul participantilor la intruniri
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Cele mai frecvente au fost intrunirile avind pina la 50 de participanti, pe locul 2
s-au situat manifestatiile solitare, urmate fiind de intrunirile la care au luat parte
pind la 300 de persoane.
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2. Evolutia dreptului la intrunirii dupa scrutinul
parlamentar din 5 aprilie 2009, studii de caz

n aceastd sectiune vom discuta unele din cele mai importante intruniri care re-
flecta Tn principiu situatia generala cu privire la intruniri in Republica Moldova in
perioada post electorala din 5 aprilie 2009.

2.1. Intrunirile publice din 6 aprilie 2009

n aceasta zi au avut loc demonstratiile:
¢ 1n fata primariei mun. Chisinau,
e |inga Arcul de Triumf (Piata Marii Adunadri Nationale),
¢ 1n fata Presedintiei,
e in Piata Marii Adunari Nationale,
¢ 1n fata Parlamentului,
¢ 1n fata Comisiei Electorale Centrale (CEC).

Dupa ce au fost facute publice rezultatele alegerilor parlamentare din 5 aprilie
2009, mai multe grupuri de persoane au lansat acuze ca alegerile au fost frauda-
te. La orele 12.00, Primdria municipiului Chisindu a inregistrat prima declaratie
prealabild a , initiativei anticomuniste”, in numele careia au semnat V. Ungureanu
si . Mischevca si care anuntau despre organizarea unei intrunirii la orele 12.30-
18.30 in perimetrul: Primaria mun. Chisindu, Arcul de Triumf, monumentul lui
Stefan cel Mare si Sfint, sediile Parlamentului si a Presedintiei. La intrunire se

preconiza sa participe aproximativ 150 de persoane.

a1) intrunirile publice in amiaza zilei de 6 aprilie 2009

La aceeasi data, la orele 12.50 grupul de initiativa ,,Sunt anti comunist” a depus
o declaratie prealabild, semnata de catre Ghenadie Brega, prin care anunta auto-
ritatile administratiei publice locale ca seara intre orele 18.00-19.00, in preajma
monumentului lui Stefan cel Mare si Sfint citeva sute de persoane vor protesta
impotriva pretinsei fraudari a alegerilor din 05.04.2009.

La orele 13.15 in fata Primariei mun. Chisinau, un grup format din 30-40 de per-
soane, condus de V. Ungureanu si |. Mischevca, a inceput un mars de protest im-
potriva fraudarii alegerilor. Linga Arcul de Triumf au fost tinute citeva discursuri.
Manifestatia a durat pina la orele 14.20, dupa care participantii s-au dispersat.
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Diagrama nr.5. Evenimentele din 6 april
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Reproducerea evenimentelor din 6-7 aprilie 2009, http://credo.md/arhiva/documente/7%20aprilie%20v7ro.pdf
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a2) intrunirile publice in dupd-amiazd zilei de 6 aprilie 2009

La orele 18.00 la monumentul lui Stefan cel Mare si Sfint, s-au adunat 2500-3000
de persoane. Majoritatea au fost informati prin mesaje care au fost trimise prin
intermediul telefoniei mobile si anunturilor de pe site-uri. Caracterul tntrunirii
era pasnic. Organizatorul a anuntat scopul actiunii, mentionind ca un miting nu
poate fi agresiv, si a solicitat respectarea ordinii publice si a curateniei. La acel
moment, la locul desfasurdrii intrunirii nu au fost concentrate forte ale politiei,
decit aproximativ 20 de politisti in uniforma, care asigurau ordinea publici. Tn
acelasi timp organizatorii au identificat mai multi presupusi colaboratori ai orga-
nelor de drept care erau imbracati in civil.

La putin timp dupa Tnceperea intrunirii organizatorii au solicitat interventia po-
litiei pentru a calma persoanele cu un comportament inadecvat din multime.
Aceste demersuri au fost ignorate. La orele 18.15, din cauza aglomeratiei create,
organizatorii au propus sa mearga la Presedintie, anuntind ca pe 07.04.2009 ex-
pira mandatul Presedintelui.

Masa de oameni, a pornit spre Presedintie. intrucit colaboratorii de politie nu
au intervenit si nu au dirijat fluxul de oameni, s-a produs un ambuteiaj pe strada
centrald. Pe scarile Presedintiei era pozitionat un cordon de 8-10 politisti, distan-
ta dintre ei fiind de 5 m. Au luat cuvintul organizatorii intrunirii si citiva lideri ai
partidelor de opozitie, ultimii mentionind ca intentioneaza sa se adune pe data
07.04.2009, la orele 10.00, in Piata Marii Adundri Nationale la un miting al par-
tidelor de opozitie. La 18.50, organizatorii intrunirii au propus participantilor sa
continue intrunirea n Piata Marii Adunari Nationale. La orele 19.00 in Piata Marii
Adunari Nationale, se adunasera aproximativ 5000-6000 de persoane.

Trebuie de mentionat ca organizatorii intrunirii nu erau pregatiti pentru a dirija
intreaga procesiune, astfel ca aceastea nu dispuneau de aparataj de amplificare
a sunetului altul decit citeva megafoane, la fel nu a existat reprezentanti ai orga-
nizatorilor care ar fi facilitat coordonarea desfasurarii intrunirii. Ulterior organiza-
torii intrunirii au recunoscut faptul ca nu s-au asteptat la aceea ca vor fi prezenti
un numar atit de mare de participanti.

La 19.40 organizatorii intrunirii au anuntat sfirsitul mitingului, mesajul a fost re-
petat de citeva ori. In pofida faptului cd organizatorii ntrunirii au solicitat dis-
persarea participantilor, in scurt timp plecind de acolo, un numar important de
persoane au ramas in Piata Marii Adundri Nationale. Ulterior grupul s-a scindat:
un grup de persoane a plecat spre sediul Comisiei Electorale Centrale, alt grup a
plecat spre Presedintie.

Asadar, la orele 22.00, un grup de 50 de persoane, avind un caracter agresiv, au
blocat intersectia strazilor Banulescu Bodoni si Stefan cel Mare, creind dificultati
in circulatia transportului Tn decursul unei ore. Nu departe se afla un contingent
de 50 de politisti, care nu a intervenit. Politia nu a reactionat si nu a retinut per-
soanele agresive.
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Al doilea grup de persoane care a plecat spre sediul Comisiei Electorale Centrale
manifesta la fel un comportament agresiv, in jurul orelor 24.00 citeva persoane
din acest grup absolut neomogen, au devastat o taraba.

n dimineata zilei de 7 aprilie 2009, Procuratura Generald a emis un comunicat
de presa, prin care informa ca Procuratura califica drept ilegale si inadmisibile
actiunile organizatorilor si participantilor la intrunirea din 6 aprilie 2009, desfa-
surate sub genericul ,Zi de doliu”, referindu-se la Tntrunirea organizata in ajun
intre orele 16:00 — 23:20 in Piata Marii Adunari Nationale de catre Ghenadie
Brega, cu participarea activa a liderilor unor partide politice (V. Filat, A. Tanase,
V. Ungureanu, V. Pavlicenco, O. Cernei, V. Nagacevschi etc.), la care au participat
citeva sute de oameni.

Procuratura a anuntat ca a fost incdlcata Legea privind intrunirile, care prevede
ca ntrunirile se vor desfasura numai ih mod pasnic; organizatorul are dreptul
de a desfasura intrunirea doar in forma, locul si termenul indicat in declaratia
prealabild; participantii au obligatia de a respecta legislatia si ordinea publica.
Procuratura a mentionat ca au fost constatate un sir de incalcari flagrante ale
prevederilor legale, si anume: blocarea arterelor principale de transport, tentati-
ve de deteriorare si rasturnare a mijloacelor de transport public, antrenarea mi-
norilor, participarea persoanelor in stare de ebrietate si batjocorirea persoanelor.
Procuratura a initiat urmarirea penald conform art. 285 CP, care sanctioneaza
dezordinele in masa.

Pe 7 aprilie 2009, la orele 9.00, organizatorii intrunirii din 6 aprilie 2009 au des-
fasurat o conferinta de presa, la care au staruit asupra faptului ca intrunirea a
avut un caracter pasnic si a durat de la 18.00 pina la 20.00, cind au solicitat mul-
timii sa pdraseasca Piata Marii Adunari Nationale, declarind ca se disociaza de
evenimentele care au avut loc dupa incheierea oficiala a intrunirii si mentionind
ca mitingul din 6 aprilie 2009 a fost organizat de societatea civila si nu de liderii
partidelor politice.

2.2. intrunirile publice din 7 aprilie 2009

Sumarul intrunirilor:

e PMAN (09.10-pina seara tirziu si in dimineata zilei de 8 aprilie), la care au
participat membri ai partidelor politice si diverse grupuri, (5-6 mii de persoane);
¢ In spatiul dintre Parlament si Presedintie (10.00-pina seara tirziu si dimineata
zilei de 8 aprilie), grupuri sporadice, (7-10 mii de persoane);

¢ Fluxul de oameni din PMAN si spatiul dintre Presedintie si Parlament, in urma
apelurile partidelor politice si diverselor grupuri (2 000 de persoane);

al) Piata Marii Adundri Nationale

Pe data de 07.04.2009, incepind cu 9.10, in Piata Marii Adunari Nationale a ince-
put sa se adune multimea. La 09.30 in Piata Marii Adunari Nationale se adunase-
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ra aproximativ 3 500 persoane. La inceputul acestei intruniri nu au fost folosite
echipamente de amplificare a sunetului.

Concomitent mai multe grupuri de persoane, aparent nedirijate, din propria initi-
ativa, au plecat din spatiul Piata Marii Adunari Nationale spre Presedintie si Par-
lament, diminuindu-se considerabil numarul participantilor la intrunire Tn piata.
Astfel, intre 11.00 - 14.50 in Piata Marii Adundri Nationale au ramas doar 1500
de persoane. Ulterior, numarul persoanelor adunate in Piata Marii Adunari Na-
tionale a crescut pina la 2000 datorita apelurilor liderilor partidelor de opozitie
adresate protestatarilor din fata Presedintiei si Parlamentului.

Pe parcursul zilei, Tn special dupa instalarea echipamentului special, citeva zeci
de persoane au luat cuvintul. Mai jos reproducem schema principalelor discur-
suri, care aveau un caracter sporadic si spontan.

Echipamentul de amplificare a sunetului a fost adus la orele 13.30. De la 15.00
pind la 18.00 la intrunirea din PMAN au participat circa 5 000 de persoane, in-
clusiv 1000 de persoane care au protestat pinad atunci in fata Presedintiei si Par-
lamentului. De la 18.30 pina la 19.30 n piatd erau aproximativ 7 000 persoane.
Dupa orele 20.00 numarul participantilor la intrunire a scazut, astfel ca la orele
22.00 n piata au ramas in jur de 1000 persoane. Dupa orele 24.00 participantii
au fost dispersati de politie, unii fiind retinuti.
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Diagrama nr. 6. Evenimentele din PMAN, 7 aprilie 20073
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6

PMAN, 7 aprilie 2009
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a2) Parlament si Presedintie

La 9.30, sute de persoane fara a fi dirijate de cineva scandau in fata acestor cla-
diri. Multimea venea din Piata Marii Adunari Nationale, precum si din alte directii.
Pind la 11.40 mitingul a decurs preponderent pasnic fara excese grave. Putinele
persoane care tulburau ordinea publicd nu au fost somate de politia prezenta la
fata locului, nu a intervenit nici reprezentantul autoritatii publice locale ca per-
soanele respective sa fie puse la respect. Ca urmare, s-a sesizat o escaladare
graduala a violentei din partea unui segment initial minor al manifestantilor.
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, 7 aprilie
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r. 8. Evenimentele de la Presedintie si Parlament
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ntre timp mai multi lideri ai partidelor politice au chemat manifestantii s& vina
in Piata Marii Adunari Nationale pentru a desfasura acolo mitingul. Au raspuns la
acest apel aproximativ 1000 de persoane, care i-au urmat.

La orele 12.20 vreo 20 de persoane devin tot mai agresive, atacind verbal si arun-
cind cu diverse obiecte, In special sticle de plastic, in cordonul de politisti. Tot Tn
aceasta perioada geamurile de la parter a Presedintiei au fost sparte de catre
pietrele directionate din multime. Conducerea de virf a Ministerului Afacerilor
Interne, Ministrul Gheorghe Papuc, Vice-ministrul Valentin Zubic, precum si con-
ducerea Comisariatului General de Politie, prezenti la fata locului si vazuta pe
scarile edificiilor respective, nu au incercat sa domine situatia, sa neutralizeze
persoanele agresive, sa discute cu manifestantii si cu organizatorii acestora n
perspectiva aplanariii conflictului. Reiesind din actiunile ultimilor se observa ca
contingentul de circa 220 de colaboratori ai politiei din regimentele SCUT si Ful-
ger, au primit indicatii s3 mentind doar cordonul in jurul Presedintiei, pe de o
parte si Parlamentului pe de alta parte.

Tot in acea perioada nefnsemnatd de timp in fata manifestantilor agresivi este
adusa o masina de pompieri, care insd nu era gata sa actioneze cu jet de apa pen-
tru a calma spiritele. Tn scurt timp cabina automobilului a fost distrusa de pietrele
proiectate din multimea agresiva. Cu toate acestea colaboratorii de politie, care
erau pozitionati Tn apropierea vehiculului de pompieri nu au intervenit Tn nici
un mod. Politia nu a raspuns aruncatorilor de pietre, prin ce de fapt a incurajat
multimea agresiva.

Nu este exclus ca masina de pompieri a fost adusa intentionat cu scopul de a dis-
trage atentia manifestantilor de la faptul ca personalul Presedintiei sa paraseasca
cladirea prin iesirile laterale, deoarece in acest timp colaboratorii regimentelor
SCUT si Fulger in urma unei ofensive au eliberat spatiul dintre cladirile Parlamen-
tului si Presedintiei de la str. Sfatul Tarii la str. Maria Cibotari. in asa mod, fiind
create doua grupuri de manifestanti in fata Presedintiei si Parlamentului.

Trebuie de mentionat faptul ca s-a observat ca din interiorul Presedintiei la fel
erau aruncate pietre ca raspuns la pietrele proiectate din multime, insa atentia
era concentrata asupra cordonului de politisti care despartea multimea in doua
grupuri mari. Cu toate ca ofensiva precedenta a demonstrat ca colaboratorii de
politie sunt mai numerosi decit elementele agresive, din motive necunoscute,
politia s-a retras din fata Parlamentului si Presedintiei in spatele cladirilor, lasind
aici forte nesemnificative (50 persoane) sa se confrunte cu manifestantii. Retra-
gerea politiei Tn parti si spatele cladirilor a dus la escaladarea violentelor, Tn jur
de citeva zeci de persoane aruncind cu pietre in cordonul de politisti. incurajate
de retragerea politiei elementele violente s-au dezlantuit atitate de senzatia ca
au repurtat o victorie tactica asupra fortelor de ordine. Acestea au inaintat spre
scarile cladirilor Presedintiei si Parlamentului.
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n intervalul de la 13.00 pina la 14.00, in jur de 250 de protestatari au distrus
geamurile de la primele etaje ale Presedintiei. Desi a fost folosit un jet de apa din
interiorul cladirii Presedintiei, din cauza intensitatii sale acesta nu a facut nimic
altceva decit sa atite spiritele manifestantilor. La fel in mod inexplicabil mai multi
participanti la intrunire au avut acces in sediul Presedintiei, ulterior stabilindu-se
faptul ca primele doua etaje au fost devastate de acestea. Un alt element dubios
a constituit modul in care doi demonstranti au arborat drapelul UE pe acoperisul
cladirii, iar ulterior si drapelul Romaniei. Dupa vandalizarea sediului Presedintiei,
la orele 14.30 elementele agresive s-au indreptat spre sediul Parlamentului.
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Desi liderii opozitiei politice au adresat multimii apeluri repetate de a reveni in
Piata Marii Adunari Nationale si a inceta actiunile violente, distrugerea cladirilor
guvernamentale au continuat.

La fel ca si in fata Presedintiei cordonul de politisti nu a fost format in fata cladirii
ci a fost dislocat in spatele si in interiorul acesteia, prin ce a permis elemente-
lor agresive s3 fie dezldntuite la maxim. Tncepind cu orele 13.30 geamurile de
la primele etaje a Parlamentului au inceput sa fie distruse sporadic si cu frica,
de parca se incerca rabdarea politistilor, ulterior, vazind impunitatea actiunilor
sale, multimea a inceput devastarea geamurilor de la parter si etajele de mai sus.
Mai multi tineri au intrat n interiorul cladirii prin geamurile sparte, scotind din
interior bunuri care ulterior au fost incendiate chiar in fata Parlamentului. A fost
incendiat biroul de permise si o incdapere din subsolul cladirii.

Ulterior usa de la intrarea Parlamentului a fost distrusa si citiva demonstranti au
avut acces in clddire. Tn acelasi timp atacului masiv au fost supusi colaboratorii de
politie care au fost concentrati in spatele Parlamentului. Politistii au fost impros-
cati cu pietre, iar doua camioane care erau nu departe de acestea au fost distruse
de gloata si ulterior incendiate.

Politia a folosit sporadic exploziile acustice si gazele lacrimogene, insa acestea se
pare cd nu au afectat prea mult manifestantii aresivi.

Surprinzator dar si de data aceasta citiva tineri au reusit sa se ridice pe acoperisul
Parlamentului unde au arborat drapelul Romaniei. Ulterior, s-a constatat ca pri-
mele patru etaje au fost devastate de catre grupurile de manifestanti. De la 16.30
pina la ora 19.00 demonstranti intrati Tn Parlament au aruncat mobilier, echipa-
mente de birou si hartii din clddire. Tn jurul orelor 20.00 clidirea Parlamentul a
ramas sub controlul deplin a politiei. Grupuri mai mici de persoane ramasesera
in fata Parlamentului pana in jurul miezului noptii cind unii din ei au fost retinuti
de fortele de ordine.
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2.3. TIntrunirea publici din 15 iunie 2009

Pe data de 15 iunie 2009, a avut loc pichetarea postului public de televiziune
«Moldova 1» initial de o singura persoana, la care ulterior s-au alatura inca doi
minori. Minorilor li s-a interzis sa se apropie de cladirea televiziunii, de aceea au
protestat la o distanta de 50 metri. Dupa o jumatate de ord de ei s-au apropiat
doi politisti in haine civile, care le-au solicitat sa prezinte buletinele de identitate.
n scurt timp, la indicatia vice comisarului general de politie lacob Gumenita, mi-
norii au fost retinuti si dusi la Comisariatul General de Politie, pe drum fiindu-le
retrase telefoanele mobile si interzis sa comunice intre ei. La sectia de politie, mi-
norii au fost plasati in birouri diferite, unde au fost tinuti pana la ora 18.00, cand
au fost luati acasa de parinti. Minorii au comunicat ca timp de aproape sase ore,
ei au fost interogati si intimidati. Ulterior minorii au declarat ca au fost obligati
sa divulge parola adreselor lor electronice, pentru ca politistii sa le poata cerceta
corespondenta acestora, fiind suspectati ca au participat la dezordinole in masa
din 7 aprilie 2009.

Minorii au fost adusi la politie la ora 11.00, insa parintii lor au fost anuntati des-
pre aceasta abia pe la orele 16.00. A doua zi, parintii minorilor au fost convocati
la Comisariat, unde li s-a intocmit procese-verbale cu privire la neindeplinirea
obligatiilor parintesti. In motivarea alegatiilor politia a mentionat cd minorii au
fost retinuti pentru ca se aflau pe teritoriul adiacent TRM, unde se desfasura o
manifestatie, iar cei doi, fiind minori, nu au dreptul sa participe la mitinguri si
manifestatii de protest. Desi instanta de judecata a incetat urmarirea administra-
tiva a parintilor minorilor, organele procuraturii nu au investigat cazul de sistare
a Intrunirii. Astfel minorii au sesizat organele de Procuratura, iar ultima a refuzat
cercetarea cauzei stabilind ca nu a fost vorba despre suspendarea ilegala a unei
intruniri.

La momentul definitivarii studiului o decizie irevocabild nu a fost emisa pe acest
caz.

3. Concluzii si recomandari

Analiza celor trei studii de caz, coroborate cu diagnoza oferita in primul capitol al
studiului, induc concluzia ca pina la producerea evenimentelor din 7 aprilie 2009,
majoritatea Tntrunirilor s-au desfasurat in mod pasnic, fara excese si elemente
de agresivitate, fortele de ordine avind suficiente capacitati pentru a nu admite
degenerarea situatiei. Din contra au existat cazuri de sistare a intrunirilor in mod
nejustificat, insa pentru evenimentele din 6 si 7 aprilie politia a preferat sa ofe-
re protestatarilor o libertate exagerata, care au condus la dezordinele Th masa,
transformind o intrunire pasnica in una care nu putea sa fie controlata.

Evenimentele din 6 si 7 aprilie 2009, au degenerat in violente, in primul rind, din
cauza ca nimeni nu si-a asumat sarcina de a dirija protestatarii si in al doilea rind,
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din cauza ca a lipsit total comunicarea intre manifestanti si politie. Aici trebuie
sa subliniem faptul ca pe data de 6 aprilie 2009 au existat trei intruniri, iar pe 7
aprilie 2009 — doua intruniri.

Daca douad dintre intruniri din 6 aprilie au fost planificate, a treia a devenit o
intrunire spontand si neplanificata. intrunirile planificate au fost in mare parte
coordonate de catre organizatorii acestora si anume pentru ora 12,00 si pentru
ora 18,00, in cadrul acestora nu au fost stabilite careva violente sau abateri. Ce
tine de intrunirea care a continuat dupa orele 20,00, cind organizatorul intrunirii
a anuntat Incheierea mitingului, aceasta urmeaza a fi clasificata ca o intrunire
spontand, care nu dispunea de un organizator sau coordonator. in mod evident
s-a observat ca intrunirile respective au fost haotice si necoordonate, prin ur-
mare politia care numeric era mai mare putea cu usurinta sa stopeze si sa retina
elementele agresive ale intrunirii.

Ce tine de Intrunirile din data de 7 aprilie 2009, trebuie sa notam ca Tn aceasta
zi au fost sesizate mai multe intruniri spontante pe intreg teritoriul Republicii
Moldova, insa cea mai numeroasa si mai importanta a fost acea din mun. Chi-
sindu, din care considerente a fost analizata anume aceasta. Astfel ca iarasi am
constatat ca Tn aceasta zi au existat douad intruniri simultane. Prima intrunire ce
a fost organizata de partidele de opozitie in Piata Marii Adunari Nationale si cea
de a doua, o intrunire spontanad si necoordonata in fata sediilor Parlamentului si
Presedintiei.

Daca intrunirea organizata de partidele de opozitie in PMAN a fost o intrunire
pasnicd, atunci nu putem spune aceasta despre intrunirile din fata Parlamentului
si Presedintiei.

Aducerea masinii de pompieri in fata cladirii Presedintiei, ofensiva si retragerea
politiei, in interiorul si in spatele Presedintiei si Parlamentului au provocat o reac-
tie adversa, Tn urma careia persoanele agresive s-au consolidat si au luat puterea
asupra Intregii Tntruniri, atit din punct de vedere fizic, cit si psihologic.

Consideram ca agresivitatea substantiala putea fi totusi evitata prin urma-
toarele:

a) comunicarea guvernarii si a opozitiei cu manifestantii (prin intermediul
echipamentului sonor si alte modalitati);

b) comunicarea si negocierea constructiva a fortelor de ordine cu manifes-
tantii, intreprinderea actiunilor prudente si profesioniste pentru a exclude pro-
vocarile;

c) izolarea discretd a provocatorilor si folosirea, dupa necesitate, a echipa-
mentului specializat pentru detensionarea situatiei si dispersarea controlata a
grupurilor violente.

Regretabil, insa aceste masuri nu au fost valorificate, mai mult, putinele incercari
de a calma spiritele au fost obstructionate. Fortele de ordine (mai mult de 400 de
persoane) nu au intervenit decit o singura data in timpul manifestatiei si din cite
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am observat aceasta interventie a fost una de succes. Declaratiile conducerii de
virf a Republicii Moldova, care a recunoscut ca a consimtit vandalizarea cladirilor,
pentru a exclude victimele in rindurile manifestantilor, trezesc nedumerire si sunt
putin credibile.

Tn cadrul calificarii juridice a evenimentelor din 7 aprilie 2009 vom mentiona c§,
potrivit art. 8 lit. c) din Legea privind intrunirile, cu incepere de la ora 12.20 intru-
nirea din fata Parlamentului si Presedintiei a devenit partial ilegala (contravenind
prevederilor art. 16 al (3) a Legii), deoarece a fost incalcata clar ordinea publica
prin provocarea de tulburarile solide in masa. Politia a reactionat in acest sens
si a dispersat manifestantii adunati in fata Presedintiei. intrunirea, din fata Pre-
sedintiei a degradat si mai mult in special dupa ora 13.30, ca urmare a actiunilor
violente a 200 de persoane si a pasivitatii fortelor de ordine, care depdseau de-
monstrantii agresivi.

Contrar prevederilor art. 21 si art. 22 ale Legii privind intrunirile, reprezentantii
administratiei publice locale au lipsit de la locul intrunirii. Organele de politie
nu si-au indeplinit obligatiile functionale, nu au utilizat masurile necesare pen-
tru asigurarea a ordinii publice si neutralizarea persoanelor violente, prin pasi-
vitate, manevre neinspirate si actiuni gresite au incitat agresivitatea multimii.
Prevederile art. 22 a Legii stipuleaza ca, in cazul in care “dupa cererea repre-
zentantului autoritatii administratiei publice locale, participantii la intrunire nu
parasesc locul intrunirii, politia va avertiza participantii asupra posibilitatii apli-
carii mijloacelor speciale si a dispersarii fortate a intrunirii, acordind un termen
rezonabil conformarii acestei cereri, dupa care va repeta cererea de dispersare
a participantilor”.

Desi prezenta la fata locului conducerea Ministerului Afacerilor Interne si a Co-
misariatului General de Politie nu si-a onorat obligatiile stabilite Tn conformitate
cu Legea cu privire la politie si Legea privind intrunirile. Din contra, declaratiile
ministrului afacerilor interne demonstreaza ca s-a lasat intentionat a ldsat situa-
tia sa le scape de sub control.

La fel trebuie sa mentionam ca si administratia publica locala nu a fost la nive-
lul stabilit, deoarece nu a avut capacitati institutionale si tehnice de a stabili un
contact cu manifestantii, asa cum prevede art. 21 si 22 a Legii. Or, chiar daca Pri-
marul mun. Chisinau a incercat sa convingd multimea sa protesteze pasnic, prin
intermediul unui megafon, acest utilaj nu a fost de ajuns ca macar jumatate din
demonstrati sa-l auda.

Ce tine de actiunile Procuraturii care urma sa investigheze cauzele, trebuie sa
notdm ca actiunile acestui organ de control au fost unilaterale, tendentioase si
au fost indreptate doar spre identificarea persoanelor care au participat la dezor-
dinele Tn masa. Acest organ, insa nu a cautat solutii si rdspunsuri pentru actiunile
colaboratorilor de politie care au dirijat defensiva cladirilor distruse si modul Tn
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care si-au indeplinit obligatiile asumate prin Legea privind intrunirile si Legea cu
privire la politie.

Recomandari:

Pentru organele administratiei publice locale:

e este necesard conlucrarea autoritatilor administratiei publice locale si a
politiei Tn analiza notificarilor, facilitarea procedurii de notificare si organizarea
intrunirilor;

e este necesara eficientizarea activitatii comisiei pentru intruniri, instruirea
persoanelor responsabile din cadrul autoritatilor publice locale pentru a face fata
provocarilor si eventual sa ajute organizatorii Tntrunirii Tn cazul intrunirilor com-
plicate;

e sa acorde consultantd organizatorilor intrunirilor cu privire la modul de
desfasurare si responsabilitatile acestuia;

e sd publice pe site notificarile prealabile a organizatorilor intrunirilor, pen-
tru a facilita realizarea dreptului la intrunire;

Pentru organele afacerilor interne:

¢ ridicarea increderii populatiei in capacitatile politiei de a solutiona conflic-
tele si de a neutraliza persoanele agresive;

e dezvoltarea abilitatilor si tacticilor pentru a face fata comportamentului
inadecvat si agresiv al manifestantilor intrunirii;

e crearea unor grupuri specializate de colaboratori ai politiei pentru supra-
vegherea si asigurarea desfasurarii intrunirilor in conditii legale;

e 0 mai buna cooperare intre politie si administratia publica locala in activi-
tatea de control asupra libertatii intrunirilor si facilitarii desfasurarii lor;

Pentru organele procuraturii:

e investigarea ferma de catre Procurorul General a cazurilor de Tncalcare a
dreptului la libera intrunire si de pasivitate a politie;

¢ identificarea si tragerea la raspundere a grupurilor si persoanelor agresive
care au incins spiritele, au comis violente si au vandalizat bunurile proprietatea
publica;

e sanctionarea conducerii fortelor de ordine, care nu si-a indeplinit obligati-
unile de serviciu pentru asigurarea ordinii publice Tn cadrul intrunirii din 7 aprilie
2009.
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Promo - LEX

Siguranta persoanei si dreptul
de a nu fi supus torturii

Chisindu 2009
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SIGURANTA PERSOANEI S$I DREPTUL DE A NU FI SUPUS TORTURII

CUPRINS

CUVANt TNAINTE ..o
1. Unele prevederi privind retinerea persoanei ........................
2. Tortura sirelele tratamente .............cocoecvviveeeeieeee e,

3. Siguranta persoanei si dreptul de a nu fi supus torturii
in perioada 7 aprilie — 1 iulie 2009 ...........cccccceevvvireeeeinnnnn.

- Cazuri expediate la Curtea Europeana pentru
Drepturile Omului ..........coooeeiiiiiiiiiiieeee e,

- CazZUl MAtASAIU ...t
- Cazul Gabriel Stati si Aurel Marinescu ............cccccvveeeeeeee.n.
- Cazul Sergiu MOCaNU .........cccuvveveeeieeeeeeeee e
- Cazul Netanyahu ...........cccooviiiiiiiiiniii e
- Cazul Valeriu Boboc ...........cccveieiiiiiiiiiiee e
TNCN@IEIE ...t

CONCIUZIT ittt e e e et s e eraaeees
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Cuvant inainte

Controlul tuturor ramurilor puterii de catre o singura formatiune politica timp
de 8 ani (Partidul Comunistilor) si instaurarea verticalei puterii de catre aceasta
structura politica a constituit o noua etapa in istoria RM, determinand evolutia
prin prisma a 2 aspecte diferite — teoretic si practic. Din punct de vedere teoretic,
RM a reusit relativ sa mentina cursul reformelor si dialogul cu partenerii externi.

insd, sub aspectul practic, situatia a continuat sd rdmand una dezastruoasi.
Schimbari reale au fost inregistrate numai la nivel de implementare a unor re-
forme prin ajustarea legislatiei la standardele internationale, acceptandu-se si
promovandu-se in acest sens modificri ale legislatiei si sistemului juridic. in ulti-
mii ani, In opinia noastrd, problemele din sistemul organelor de drept au revenit
(au recidivat). Influienta politicului in activitatea organelor de drept si coruptia
au fost tot mai vizibile si mai clare, subminand pas cu pas credibilitatea intregului
sistem de justitie si, practic, revenindu-se astfel rapid la vechile obiceiuri si traditii
de ignorare a normelor si principiilor legale.

Conform normelor constitutionale, persoanele au dreptul la conduite si opinii
proprii si totodatd, au dreptul sa se bucure de securitatea personald, a domiciliu-
lui si a bunurilor sale. Ei, in anumite limite, trebuie sa isi poata exercita libertatea
de a se exprima, precum si dreptul de a-si alege conducatorii si a decide in pro-
bleme de interes public.

Constitutia tarii declard ca RM este un stat de drept, democratic, in care demni-
tatea omului, drepturile si libertatile lui, libera dezvoltare a personalitatii umane,
dreptatea si pluralismul politic reprezinta valori supreme si sunt garantate. Toto-
datd, Legea Suprema garanteaza drepturi si libertati fundamentale tuturor indi-
vizilor aflati sub jurisdictia sa. Libertatea individuala si siguranta persoanei sunt
declarate inviolabile. Deasemenea, Constitutia prevede direct si expres faptul ca
perchezitionarea, retinerea sau arestarea unei persoane sunt permise numai in
cazurile si cu procedura prevazuta de lege, iar celui retinut i se comunica imediat
motivele retinerii sau arestarii.

Mai mult, normele constitutionale garanteaza fiecarui om dreptul la viata si la
integritate fizica si psihica, asigurand totodata interzicerea torturii si aplicarea
unor pedepse sau tratamente crude, inumane ori degradante. Constitutia RM
mai cuprinde si o precizare extrem de importanta si anume ca dispozitiile con-
stitutionale privind drepturile si libertatile cetatenilor vor fi interpretate si apli-
cate in concordanta cu Declaratia Universald a Drepturilor Omului, cu pactele si
cu celelalte tratate la care Moldova a aderat. Garantia respectarii drepturilor si
libertatilor fundamentale o constituie o alta prevedere din Constitutie, potrivit
careia orice persoana se poate adresa Justitiei pentru apararea drepturilor, a li-
bertatilor si a intereselor sale legitime, nici o lege neputand ingradi accesul liber
la justitie.
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Interzicerea torturii si a tratamentelor inumane sau degradante asumate la nivel
constitutional este un alt element important al asigurarii, ca un asemenea com-
prtament, interzis direct si categoric reprezentantilor Statului, nu va avea loc in
activitatea statului respectiv. Nimic nu poate justifica tortura intr-o societate de-
mocratica si civilizatd, intr-un stat de drept. Din acest punct de vedere dreptul de
nu fi supus torturii, tratamentelor sau pedepselor inumane sau degradante, este
un drept absolut, care nu poate fi incdlcat Tn nici un caz, indiferent de situatie sau
circumstante, si nu poate constitui obiectul unor rezerve legislative. Putem adau-
ga doar ca numai interzicerea sclaviei mai este recunoscuta in plan international
drept absolut.

Termenul torturd semnifica orice act prin care se cauzeaza unei persoane ih mod
intentionat suferinte sau dureri grave, fizice sau psihice. Libertatea personala este
o conditie fundamentald de care trebuie sa profite fiecare, or privarea de liber-
tate are impact direct si negativ asupra altor drepturi si libertati ale individului.
Orice privare de libertate plaseaza persoana intr-o pozitie vulnerabila si o expune
diferitor riscuri (tortura, pedeapsa cruda, tratament degradant sau inuman), care
pot avea consecinte psihice si fizice grave, inclusiv de lungd durata. Din aceasta
cauza, responsabilitatea Statului la general si cea a agentilor sai in particular, este
extrem de mare. Judecatorii, procurorii si colaboratorii organelor de drept au
obligatia de a nu ignora si sfida legile, tocmai pentru a nu lipsi garantarea liberta-
tii de esenta sa. Orice detentie trebuie sa fie una exceptional3, justificata in mod
obiectiv si sa nu depaseasca strictul necesar.

Moldova s-a aflat in permanenta monitorizare din partea institutiilor si struc-
turilor internationale abilitate, care au constatat numeroase probleme privind
drepturile persoanelor retinute sau aflate in custodia autoritatilor. Conditiile de
detentie, tortura si coruptia in randurile colaboratorilor organelor de drept au
ramas problemele principale care au afectat evolutia pozitiva a reformelor din
sistem. in diferite rapoarte au fost constatate numeroase cazuri, situatii si feno-
mene de aplicare a actelor de tortura, a relelor tratamente, conditii inumane si
degradante in detentie, acces limitat la serviciile medicale etc.

Moldova este parte la Pactul International privind drepturile civile si politice
(ICCPR), Conventia ONU Tmpotriva Torturii (CAT) si Conventia Europeana pentru
Drepturile si Libertatile Fundamentale ale Omului (CEDO), care interzic tortura si
relele tratamente. Moldova a ratificat Protocolul optional la Conventia impotriva
torturii (OPCAT) si a stabilit un mecanism national preventiv, mandatat de a vizita
locuri de detentie.

Situatia privind sigurta persoanei si dreptul de a nu fi supus torturii pana la ale-
gerile din 5 aprilie 2009
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1. Unele prevederi privind retinerea persoanei

Liberatea persoanei este conceputa ca absenta oricdrei constringeri exterioare
fizice sau psihice. Statul, prin mecanismele si organele sale este obligat sa asigure
oricarei persoane inviolabilitatea dreptului la libertate si siguranta individuala.
Totodata, acesta urmeaza sa reactioneze promt in cazul in care drepturile fun-
damentale ale cetateanului au fost violate sau sa adopte acte normative care ar
garanta libertatea persoanei.

Desovietizarea sistemului juridic national este un proces indelungat, care sub
unele aspecte, Incd mai continua. Codul de procedura penald (redactia 1961)
prevedea dreptul organului de cercetare penald de a retine persoana banuita de
savirsirea unei infractiuni daca:

e persoana a fost prinsa asupra faptului sau Tndata dupa ce a savirsi in-
fractiunea;

e martorii oculari sau partea vatamata vor arata direct ca anume persoana
datd a savirsit infractiunea;

e pe corpul sau hainele persoanei banuite, asupra acesteia sau la domiciliul
ei vor fi descoperite urme evidente ale infractiunii;

e persoana a incercat sa fuga sau nu are domiciliu stabil, fie nu i s-a putut
constata identitatea.

Faptul retinerii urma sa fie comunicat procurorului in decurs de 24 ore, care urma
in decurs de 48 ore sa incuviinteze arestarea sau eliberarea persoanei. Pe durata
retinerii persoana banuita nu avea dreptul la un avocat. Art.6 (al cui) interzicea
aplicarea torturii sau supunerea la tratamente inumane ori degradante.

Din 1992 persoana banuita de savirsirea infractiunii are dreptul sa fie asistata de
un aparator din momentul retinerii, iar organele abilitate sunt obligate sa asi-
gure acestuia posibilitatea de a se apara cu toate mijloacele legale, precum si
protectia drepturilor personale si patrimoniale. Conform acelorasi modificari, “...
persoana care efectueaza cercetarea penala, anchetatorul, procurorul si instanta
de judecata au obligatia de a lua toate masurile prevazute de lege pentru cerce-
tarea sub toate aspectele, completa si obiectiva, a circumstantelor cauzei, de a
scoate la iveald atit circumstantele care dovedesc vinovatia banuitului, invinuitu-
lui, inculpatului, cit si pe cele care-l dezvinovatesc, precum si circumstantele care
fi atenueaza, sau i agraveaza raspunderea. Persoana care efectueaza cercetarea
penald, anchetatorul, procurorul si instanta de judecata nu au dreptul de a pune
n sarcina banuitului, Tnvinuitului, inculpatului obligatiunea de a prezenta dovezi.
De asemenea, se interzice a smulge de la banuit, Tnvinuit, inculpat depozitii prin
violentd, amenintari si prin alte masuri ilegale”.

Odata cu adoptarea Constitutiei RM la 29 iulie 1994, termenul de retinere a per-
soanei a fost micsorat la 24 ore. Astfel, anchetatorul urma in termen de 6 ore
din momentul retinerii persoanei sa comunice acest fapt procurorului, care in
decurs de 24 ore era obligat sa elibereze mandatul de arestare ori sa pronunte
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ordonanta privind eliberarea persoanei retinute. Ulterior, prin Legea nr.1579 din
27.02.1998 mandatul de arestare era eliberat de judecator. Aceasta modificare
venea in sprijinul persoanei banuite, soarta careia era decisa de instanta de jude-
cata si nu de organul care reprezinta invinuirea.

Tn 2001 alin.3 al art.25 din Constitutie este modificat, durata retinerii persoanei
fiind stabilita la 72 ore. Respectiv, termenul retinerii incepe a curge din momen-
tul privarii de libertate si pana la eliberarea persoanei sau aplicarea arestarii pre-
ventive.

n 2003 a intrat in vigoare noua legislatie in materie penald (Codul Penal, Codul
de Procedura Penald, Codul de executare...), care in mare parte urmau sa fina-
lizeze o perioada destul de indelungata de implementare a reformelor juridice.
Noua legislatie, precum si reformele juridice continue urmau sa contribuie la asi-
gurarea deplina a drepturilor si libertatilor persoanelor pe intreg teritoriul tarii.

Legislatia procesual-penala in vigoare calificd retinerea ca masura procesuala de
constringere a persoanei prin privarea acesteia de libertate pe o perioada scurta
de timp, dar nu mai mult de 72 de ore, in locurile si in conditiile stabilite de lege.

Astfel, conform art.165 al.1 CPP, pot fi supuse retinerii:
1) persoanele banuite de comiterea infractiunii pentru care legea prevede cu
ipe un termen mai mare de un an;

2) finvinuitul, inculpatul, care incalca conditiile masurilor preventive de liber-
tate, luate Tn privinta lui, daca infractiunea seste cu inchisoarea;

3) condamnatii in privinta carora au fost adoptate hotarari de anulare a arii
cu suspendarea conditionata a executarii pedepsei sauanulare a liberarii conditi-
onate de pedeapsa inainte de termen.

Retinerea persoanei poate avea loc in baza:

e procesului-verbal, Tn cazul aparitiei nemijlocite a motivelor verosimile de
a banui ca persoana a savirsit infractiunea;

e ordonantei organului de urmarire penalg;

e hotaririi instantei de judecata cu privire la retinerea persoanei condamna-
te pina la solutionarea chestiunii privind anularea condamnarii cu suspendarea
conditionata a executarii pedepsei sau anularea liberarii conditionate de pedeap-
sa Tnainte de termen ori, dupa caz, cu privire la retinerea persoanei pentru savir-
sirea infractiunii de audienta.

Organul de urmarire penalad are dreptul sa retind persoana doar daca exista o
banuialad rezonabila privind savirsirea unei infractiuni pentru care legea prevede
pedeapsa cu inchisoare pe un termen mai mare de un an sinumai n cazurile:

e daca aceasta a fost prinsa in flagrant delict;

e daca martorul ocular, inclusiv victima, indica direct ca anume aceasta per-
soana a savirsit infractiunea;
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e daca pe corpul sau pe hainele persoanei, la domiciliul ei ori in unitatea ei
de transport sint descoperite urme evidente ale infractiunii.

e dacd aincercat sa se ascunda sau daca nu are loc de trai permanent ori nu
i s-a putut constata identitatea;

e daca exista temeiuri rezonabile de a presupune ca aceasta se va sustrage
de la urmarirea penald, va impiedica aflarea adevarului sau va savirsi alte infrac-
tiuni.

La fel, legislatia Tn vigoare stabileste un set de garantii persoanei in cadrul pro-
cesului penal Tn scopul de a nu-I fi violate drepturile. Garantiile respective se
refera la dreptul la aparare, dreptul de a sti despre temeiurile retinerii, dreptul a
informa rudele despre faptul retinerii, dreptul de a nu face declaratii impotriva
sa, dreptul de a nu fi supus torturii sau relelor tratamente etc.

Drepturile persoanei aflate in custodia organelor de drept din Moldova, in mare
parte nu au fost respectate, fapt demonstrat de numarul mare al deciziilor de
condamnare la CtEDO pentru incilcarea art.3, 5 din Conventie. Tn perioada
2006-2008 Moldova a fost condamnata in 25 dosare ce vizau incdlcarea acestor
articole.

2. Tortura si relele tratamente

Atit legislatia veche, cit si cea noud interzic aplicarea torturii si a tratamentelor
inumane si degradante, Thsa in procesul penal aceste prevederi nu erau respec-
tate. Persoanele banuite si condamnate au continuat a fi supuse maltratarilor, de
catre fortele de ordine.

Spre exempu, pe parcursul vizitelor in Moldova, delegatia CPT (in continuare Co-
mitet) a cules plangeri generalizate de maltratari fizice a persoanelor private de
libertate de catre politie. Raportorii au identificat metode de rele tratamente cum
ar fi: soc electric aplicat cu un aparat manual, ace infipte sub unghii, degetele de
la maini stranse de sarma, capul scufundat in apa, aplicarea mastii antigaz etc,
toate produse in comisariatele de politie. Comitetul a descoperit si alte forme de
tratamente inumane fata de persoanele detinute, cum ar fi: lovituri cu bastonul
in cazul plangerii detinutilor sau pentru disciplina; incatusarea timp de mai mul-
te ore la gratiile usii unei celule; detinerea in spatii intunecoase si umede, slab
insolate; insuficienta alimentara si a asistentei medicale; neasigurarea conditiilor
de igiena si toaleta; lipsa in unele celule a toaletei, interzicerea/limitarea prome-
nadelor la aer proaspat, dormirea pe echipamente fira saltea etc. intr-un numér
mare de cazuri, maltratdrile fizice invocate erau de asa o gravitate, incat puteau
fi considerate acte de torturd.!

Aplicarea frecventa a torturii va fi ulterior demonstrata prin raportul Amnesty
International din 2007. Raportorii au evidentiat citeva cazuri in care drepturile

1 http://www.ziare.com/actual/international/12-04-2008/raport-politistii-din-republica-moldova-ii-tortureaza-pe-arestati-518972
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banuitilor, victimelor, detinutilor erau violate, iar legislatia si prevederile proce-
durale nationale erau ignorate de catre ofiterii de politie.

Desi Moldova a fost condamnata in numeroase cazuri pentru incalcarea dreptu-
rilor prevazute de art.3,5 CEDO, organele de drept, in mare parte, nu au initiat
urmarirea penald impotriva politistilor care au aplicat tortura. Astfel de situatii
nu au fost comunicate opiniei publice. Dimpotrivd, Guvernul a continuat sa nege
crimele savarsite de politisti, incurajand astfel fenomenul. Alti factori ce influen-
teaza situatia, identificati de catre experti, ar fi:

¢ Nivelul mediu de calificare profesionald, abilitati scazute Tn aplicarea me-
todelor si mijloacelor de cautare si fixare a probelor, lipsa mijloacelor tehnice
moderne;

e Fonduri limitate destinate Tmbunatatirii conditiilor din cadrul institutiilor
penitenciare si de detentie preventiva;

e Musamalizarea actelor de tortura sau altor tratamente inumane de cdtre
administratia locurilor de detentie;

e Dificultati in intocmirea rapoartelor medicale, in dependentd de starea
psihicd a persoanei aflate in detentie;

e Analiza superficiald a rapoartelor si concluziilor intocmite de reprezentan-
tii societatii civile din domeniu.

3. Siguranta persoanei si dreptul de a nu fi supus torturii in
perioada 7 aprilie — 1 iulie 2009

Siguranta persoanei in timpul manifestatiilor pasnice

«...democratia este un proces si nu o eruptie,
a consolida democratia presupune tenacitate
si capacitate de a lucra asupra noastrd,

ca o colectivitate nationald.»

Bill Clinton

Preconditii

Involutia democratiei din RM Tn ultimii ani, a scos n evidenta gradul sporit de
insecuritate al cetatenilor, in special in timpul aflarii lor in custodia politiei, dar si
in timpul participarii lor la diverse actiuni si manifestatii publice. In ultimii ani, pe
parcursul desfasurarii actiunilor de protest, deseori organele de politie au mani-
festat un comportament orientat spre incdlcarea drepturilor protestatarilor. Le-
gislatia RM privind intrunirile a fost modificata recent, fiind adaptata conditiilor
si standardelor actuale. Totusi, chiar daca organele de politie erau anuntate din
timp despre organizarea diverselor actiuni de protest, acestea nu luau masurile
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necesare pentru a permite desfisurarea liberd si pasnicd a protestelor. in cateva
cazuri au avut loc contra-manifestari agresive ale unor grupari, care s-au soldat
cu diverse altercatii sau provocari, la care organele de drept nu au intervenit. Prin
urmare, comportamentul inadecvat al organelor de politie a devenit generator
de insecuritate si nesiguranta pentru cetateni, probabil pentru a descuraja ceta-
tenii sa-si manifeste liber opinia si sa isi exercite in mod democratic drepturile. Cu
toate acestea, desi exista un cadru legal, ce prevede garantii necesare protectiei
securitatii personale, implicarea fortelor de ordine in actiuni ilegale demonstrea-
za clar absenta mecanismului de aplicare al acestui cadru legal si necesitatea
acuta a unor reforme reale Tn domeniu cu scopul sporirii securitatii cetateanului
precum si functionarii principiilor statului de drept prin respectarea si aplicarea
legislatiei, in special de catre organele de drept.

Curtea Europeand, statuand ca statul are obligatia pozitiva de a oferi protectie
grupurilor ce-si exercita dreptul la intrunire pasnicd, a evidentiat in cauza Platt-
form , Arzte fiir das Leben” c. Austriei, c3 “se poate Tntdmpla ca in timpul unei
manifestatii sa se produca ciocniri sau Tncalcari din partea unor elemente ostile
ideilor sau revendicarilor care urmau a fi promovate. Totusi, participantii trebuie
sa fie In stare sa mentina manifestatia fard sa se teama ca vor fi subiectul unor
violente fizice din partea adversarilor. O astfel de teama ar putea fi pasibila cu
impiedicarea asociatiilor sau a altor grupari de a-si exprima liber ideile si parerile
pe teme arzitoare din viata societtii. intr-o democratie dreptul de a contra-ma-
nifesta nu ar putea ajunge pana la punctul de a paraliza exercitarea dreptului de
a manifesta. Mai mult, vom adauga cu putind anticipatie, faptul ca manifestantii
nu trebuie sa se teama de violente fizice din partea celor care au obligatia sa le
protejeze si sa le apere drepturile lor. Asa ceva intr-o democratie este totalmente
exclus, inadmisibil si condamnabil.

Evolutia evenimentelor

La 5 aprilie 2009 in RM au avut loc alegerile Parlamentului tarii. Campania electo-
rala si alegerile au fost organizate si desfasurate intr-o atmosfera extrem de tensi-
onata, in conditiile in care, in ultimii ani, numeroase probleme ale societatii erau
ignorate de catre autoritati, reprezentate la nivel legislativ si executiv de catre
un singur partid politic (Partidul Comunistilor). Tn mare parte, scrutinul electoral
a fost asteptat de catre o mare parte de cetdteni pentru a produce schimbarea
situatiei politice prin mijloace democratice si non-violente. Numeroase nereguli
semnalate de catre observatorii nationali si internationali au compromis cate-
goric procesul electoral, iar rezultatele scrutinului a nemultumit o mare parte
a cetatenilor, care au considerat ca alegerile au fost fraudate si nu au Tntrunit
conditiile si standardele democratice.?

2 Potrivit rapoartelor de observare ale scrutinului parlamentar din aprilie 2009, a fost “Incorect si patial liber” (Coalitia-2009)
sau “Partial corect si liber” (OSCE-ODIHR)
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n semn de protest, un grup de tineri au initiat o actiune pasnica de protest in ve-
derea exprimarii atitudinii si dezacordului fata de aceste rezultate. Astfel, in seara
zilei de 6 aprilie 2009, in centrul capitalei, mii de cetateni au protestat pasnic,
solicitdnd organelor electorale sa nu valideze rezultatele alegerilor. La 7 aprilie
actiunile de protest au continuat pasnic in Piata Marii Adunari Nationale, iar in
fata edificiilor Parlamentului si Presedentiei RM, un alt grup de persoane au pro-
vocat violente, soldate cu ranirea unor persoane (inclusiv politisti), incendierea,
devastarea si jefuirea celor 2 cladiri ale Statului.

Tn mare parte, in ziua de 7 aprilie 2009 politia a avut un comportament straniu,
inadecvat si chiar iresponsabil pentru astfel de situatii.> Aflindu-se in spatele se-
diului Parlamentului, prin indiferenta si incompetenta conducatorilor sdi a creat
impresia ca permite (uneori incurajeaza) aceste fapte. Fortele de ordine, in nu-
mar suficient pentru a face fatd unui grup violent de cca.200-300 persoane*, erau
bine echipate si ar fi fost in stare sa opreasca actiunile violente, vandalizarea si je-
fuirea institutiilor statului. Aceasta impresie este intarita de faptul ca organele de
drept nu au intervenit nici impotriva grupurilor de persoane care au intrat deja
in incinta Parlamentului sau Presedintiei. Dimpotriva, ulterior au fost difuzate
imagini in care, Vladimir Turcan, unul din liderii partidului de guvernamant (ulte-
rior presedinte al comisiei parlamentare privind elucidarea evenimentelor din 7
aprilie) era surprins dand indicatii privind arborarea drapelului UE si al Romaniei
asupra institutiilor asediate.

Toate aceste evenimente au avut loc ziua, imaginile reusind sa socheze opinia
publica nationala si internationala. Peste cateva ore, odata cu venirea noptii, or-
ganele de forta au intervenit brutal Tmpotriva protestatarilor pasnici din Piata
Marii Adunari Nationale, fiind lovite, maltratate si arestate sute de persoane.
Au aparut primele semnale privind aplicarea torturii de catre organele de forta,
insa din start, autoritatile statului, reprezentanti ai diverselor institutii abilitate
si de diferit rang, fara a analiza situatia si a verifica faptele, au negat astfel de
comportament. Ulterior, functionarii MAI si alti functionari publici de rang Tnalt
au justificat interventia prin “necesitatea restabilirii ordinii publice”, iar violenta
argumentata prin “starea psihica” a colaboratorilor politiei.

Siguranta persoanei in timpul actiunilor de protest

Initial, in timpul manifestatiilor, protestatarii pasnici au fost supusi unor riscuri
serioase din punctul de vedere al sigurantei persoanei. Organele statului nu au
creat conditii pentru desfasurarea pasnica a actiunilor de protest, desi se cunos-
tea faptul ca vor manifesta zeci de mii de persoane. Autoritatile nu au luat ma-
surile legale si necesare pentru prevenirea unor astfel de actiuni. Protestatarii

3 Comisarul pentru Drepturile Omului al Consiliului Europei, Thomas Hammarberg, cere clarificarea responsabilitatii politistilor
si superiorilor acestora pentru ,esecul" de profesionalism si lipsa de respect pentru normele de baza in cazul maltratarii
participantilor la proteste care au fost arestati http://www.azi.md/ro/story/2667

4 Ziceam ca e bine sa gasesti o declaratie a unor fosti politisti de rang inalt Gamurari etc
spre exemplu http://www.timpul.md/article/2009/04/16/1663
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nu au fost asigurati cu mijloace acustice pentru diseminarea informatiei, create
obstacole pentru instalarea acestora. Functionari de rang Tnalt din cadrul struc-
turilor de forta (Procuratura Generala si Ministerul de Interne) au urmarit calm
atacul acelui grup violent de protestatari asupra organelor de forta si institutiilor
statului, care in acelasi timp punea in pericol si persoanele aflate in apropiere.
Mai mult, in timpul actiunilor violente si printre persoanele care au patruns deja
liber in sediile Parlamentului si Presedintiei devastate, au fost observati inclusiv
minori. Este evident faptul ca exista diverse afirmatii ce justifica sau incrimineaza
(condamna) comportamentul autoritatilor. Cu toate acestea, exista inca foarte
multe intrebdri sau semne de intrebare, privind comportamentul autoritatilor
si al fortelor de ordine, la care va trebui sa raspundad o comisie de investigare/
cercetare a evenimentelor, cauzelor si consecintelor evenimentelor din perioada
post-electorala. Odata stabilite faptele, autoritatile sunt obligate sa aplice sanc-
tiuni Tmpotriva tuturor persoanelor vinovate de situatia de dupa 6 aprilie 2009,
indiferent de functia sau pozitia pe care a ocupat-o sau o mai detine.

Retinerea in masa a persoanelor, aplicarea fortei, intimidarea si
persecutarea cetatenilor

Asadar, dupa comportamentul inadecvat al autoritatilor si cel pasiv al fortelor de
ordine din 7 aprilie, in aceiasi zi, noaptea tarziu, sub pretextul restabilirii ordinii
publice, reprezentantii structurilor de forta au inceput retinerea in masa si la
intamplare a persoanelor, aplicand excesiv forta Tmpotriva acestora. Imagini so-
cante au fost difuzate pe internet si de posturile independente de televiziune. Cu
siguranta putem afirma ca societatea nu era pregatita si nu s-a asteptat la o astfel
de “campanie” din partea structurilor de forta.

Opinia publica a fost intr-un fel “adormita” (neutralizata) de comportamentul
tolerant al fortelor de ordine in timpul zilei, tocmai pentru faptul ca nu a aplicat
forta in momentul violentelor provocate ziua de catre protestatari. Acest fapt, a
redat senzatia cd autoritatile prefera sa evite interventia pentru a proteja pro-
testatarii pasnici si pentru a nu admite victime. Pretul acestui “gest” era unul
minimal - prejudicierea imaginii fortelor de ordine si anumite prejudicii de ordin
material, ceea ce era intr-un fel acceptabil.

n realitate nu s-a intamplat asa. in mod surprinzator, colaboratorii organelor de
drept, Tharmati si bine echipati, au fost surpinsi de camerele de luat vederi apli-
cand forta fizica impotriva unor persoane non-violente. Retinerea lor a continuat
a doua zi, fiind agresati selectiv, in plina zi si in centrul capitalei, tineri de catre
numeroase grupuri de persoane in civil, sub privirile calme si indiferente ale po-
litistilor Tn uniforma. S-ar presupune ca agresorii in civil erau deasemenea poli-
tisti, insa nici In perioada respectiva si nici ulterior, autoritatile nu au comunicat
opiniei publice detalii. Potrivit victimelor, forta a fost aplicata si maltratarile au
avut loc atat in momentul retinerii si transportarii lor cat si in perioada aflarii in
custodia politiei. Mai mult, autoritatile au initiat imediat o ampla campanie de
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intimidare a studentilor. Organele de forta au descins in caminele de studenti si
au maltratat numeroase persoane, au retinut anumiti tineri si au Tnspamantat
locuitorii cdminelor respective.> Deasemenea, autoritatile au exercitat presiuni
prin intermediul administratiilor institutiilor de invatamant, amenintand elevii si
parintii cu aplicarea legii penale, in cazul in care acestia vor participa la actiuni de
protest.® in acest sens, au fost comunicate cazuri in care elevii, inclusiv cei mici,
au fost obligati sa semneze declaratii. Toate aceste actiuni au creat o stare de
alertd, frica si nesiguranta printre parinti, profesori, studenti si elevi. Multi tineri
s-au ascuns de fricd sa nu fie arestati sau maltratati.’

Reprezentanti ai autoritatilor publice locale au declarat deasemenea ca au fost
obligati sa semneze declaratii care condamna protestele de la Chisinau, fiind
amenintati cu concedierea in cazul in care vor refuza.?

Anumite surse vorbeau despre eventuale victime chiar din seara de 7 spre 8 apri-
lie 2009, insa autoritatile au negat nu doar eventuale victime ci si aplicarea fortei,
prezenta torturii si persecutarea protestatarilor pasnici. Mai tarziu, totusi s-au
demonstrat astfel de cazuri, cel mai cunoscut in acest sens fiind cazul Valeriu
Boboc, rudele caruia au insistat si au demonstrat prin exhumare si expertiza me-
dico-legala cu participarea unui expert international repetata, faptul ca decesul
nu a survenit in urma intoxicarii cu substante necunoscute (asa cum au constatat
initial autoritatile) ci in urma loviturilor aplicate.®

Alte cateva cazuri de deces, presupuse a fi similare cazului Boboc, din diferite
motive nu au fost examinate. In presa au fost reflectate alte 3 cazuri de deces in
conditii suspecte: Eugen Tapu, lon Tabuleac si Maxim Caniscev.

Familia lui Eugen Tapu a declarat ca pe corp sunt urme de violenta. Procuratura
Generala declara ca “la 15 aprilie la etajul tehnic al unui bloc din str.Albisoara, a
fost depistat corpul cet.Eugen Tapu, strangulat cu sireturile de la Tncaltaminte”,
iar “decesul acestuia a survenit cu aproximativ 2-3 saptamani tn urma”.

Cadavrul lui lon Tabuleac a fost aruncat in noaptea de 7 aprilie, in urma eveni-
mentelor din centrul capitalei, in curtea Spitalului de Urgenta din Chisinau. Aces-
ta avea coastele rupte, rani adanci in regiunea tamplelor si un picior fracturat.
Martorii au afirmat ca corpul neinsufletit al tanarului de 22 ani a fost aruncat
dintr-o masina alba, marca Niva, apartinand MAI.

Maxim Caniscev, un tanar de 20 de ani, a fost gasit mort in lacul Ghidighici din
suburbia mun. Chisindu la 19 aprilie. Rudele au declarat cd medicii legisti au con-
statat ca decesul lui Maxim a avut loc pe 8 aprilie, acesta fiind gasit cu “coloana
vertebrald traumata, unde avea o pata mare de sange.

www.azi.md/ro/story/2379
www.azi.md/ro/story/2174
www.azi.md/ro/story/3028
www.azi.md/ro/story/2216
vezi studiu de caz
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Potrivit informatiilor colectate de societatea civila, 666 persoane au devenit
victime ale evenimentelor post-electorale din Moldova (604 barbati si 62 fe-
mei). 38% dintre acestea au fost retinute la 7 aprilie, iar altele 39% la 8 aprilie
2009. Aproximativ 100 dintre acestia erau minori. Numai 5% au fost retinute in
apropierea cladirilor Parlamentului si Presedentiei (PMAN-28%, domiciliu-17%,
institutii de Thvatamant-11%, Primarie-3% si in alte locuri (pe strada, autobus,
gara etc.)-36%).1°

Retinerea persoanelor a continuat si dupa audierile efectuate n perioada 11-12
aprilie 2009 (17%), fiind astfel continuat procesul de persecutare a protesta-
tarilor pasnici, inclusiv dupa finalizarea procesului de revocare a masurilor de
reprimare sub forma de arest! (anuntat de Procuratura Generala in urma “am-
nistierii” participantilor la proteste de catre presedintele Voronin). Persoanele
au fost identificate Tn baza imaginilor video. Astfel, Asociatia Promo-Lex a inre-
gistrat un caz in care persoana a fost identificata dupa numarul de inmatriculare
al automobilului personal. A fost invitatd prin telefon in luna mai la sectia de
politie sub un alt pretext, insa in momentul in care a ajuns in biroul politistului, a
fost maltratat in prezenta altor persoane, fiind acuzat de destabilizarea situatiei
social-politice din tard. Totodatd, au fost exercitate presiuni pentru a depune
declaratii impotriva unor persoane aflate Tn arestul politiei. Deoarece nu exis-
tau probe si nici motive pentru retinerea sa a fost lasat sa plece, insa imediat
a fost acostat de catre o patruld a politiei rutiere, care i-au intocmit un proces
verbal privind nesupunerea si injurarea colaboratorilor de politie. Astfel, a fost
sanctionat indirect (metoda de sanctionare a persoanelor incomode) cu arest
administrativ pentru o perioada de 3 zile.

Centrul de Reabilitare a Victimelor Torturii “Memoria” (CRTV) a oferit ulterior
asistenta medicala pentru 76 persoane abuzate fizic si psihic de catre fortele de
ordine n timpul retinerii si detentiei. 9 dintre acestia aveau virsta cuprinsa intre
15 si 18 ani, 44 —intre 19 si 25 ani, iar 23 tineri aveau peste 25 ani. 60 dintre vic-
timele examinate si asistate de CRTV “Memoria” au suferit traume cranio-cere-
brale, confirmate de catre medicul neurolog, iar altii 3 au avut fractura humerus,
pleurezie post-traumatica si fractura coastelor si nasului. Alte 3 persoane au avut
perforate tempanele, consecinta a utilizarii metodei de tortura fizica “telefon”.

Majoritatea victimelor au fost retinute in strada de catre politisti sau persoane in
civil. in momentul retinerii, grupuri de la 2 la 6 persoane in civil sau politisti apli-
cau simultan lovituri victimelor. Deasemenea, in incinta centrelor de detentie, a
fost practicat “coridorul mortii”,*? lovituri cu pumni, picioare, bastoane, bate si
chiar patul armei in n fatd, cap, coaste, ceafa, tdmple Tn timp ce Incatusati si nu
se puteau apara. Au fost inregistrate declaratii in care tinerii au fost loviti cu capul
de automobil sau pereti.

10  Studiul statistic elaborat de CReDO si IDOM

11 www.azi.md/ro/story/2464

12 mai multe persoane aplica lovituri din toate partile peste tot corpul, in timp ce victima este escortata prin coridoarele comi-
sariatului de politie sau de la automobilul politiei spre intrarea in comisariat sau penitenciar
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Tortura psihologica a fost aplicata in egala masura de catre reprezentantii forte-
lor de ordine. Astfel, amenintarea cu detentia, violul, handicapul fizic si moartea
(Tmpotriva victimelor sau rudelor acestora) au devenit principalul instrument
utilizat Tn scopul obtinerii de informatii, denuntarea altor participanti sau recu-
noasterea “vinovatiei”. Alte forme ale torturii psihologice, invocate de catre vic-
time: restrictii ale comunicarii cu lumea exterioara, lipsa accesului la informatie,
dezinformarea, interogarea “incrucisata”,’ restrangerea accesului la necesitatile
vitale, interzicerea si imitarea contactelor cu familia si prietenii, umilirea, atacuri
sexuale verbale, dezbracare fortata completd, impunerea semnarii fortate a mar-
turisirilor, privare de somn, etc.

Majoritatea victimelor au declarat ca nu au fost alimentati cu hrana si apa timp
de 2-3 zile si nu au beneficiat de asistenta medicului, desi au acuzat dureri si pro-
bleme de sanatate. Dimpotriva, unele victime au declarat cd au fost maltratati
din nou in momentul in care au solicitat avocat, hrana sau medic.

Fiind chestionate dupa metoda de evaluare a traumei “Harvard” de catre medicii
RCTV “Memoria”, victimele au invocat batai si lovituri peste tot corpul, aplica-
rea torturii in detentie, leziuni fizice severe, “indoctrinare” politica si ideologica
pro-comunista si anti-democraticd, abuz sexual si umilire sexuald, confiscarea si
distrugerea bunurilor personale, rapire, izolare fortata de alte persoane, obligare
de atrada un membru de familie sau prieten cu expunerea riscului de moarte sau
traume severe. Deasemenea, multe dintre victime au afirmat faptul ca au fost
martori ai actelor de torturd si a batailor peste tot corpul, aplicate la intamplare
unor persoane pasnhice. Anume aceste circumstante au fost invocate de cdtre
victime drept evenimente dureroase sau fnspaimantatoare. Unele victime ale
torturii, tratamentelor inumane si crude, au declarat ca au pierdut cunostinta in
timpul Tn care erau torturati sau tarati de catre reprezentantii fortelor de ordine.

Un alt moment ce ridica numeroase semne de intrebare fata de autoritati si per-
mite anumite interpretari, este prezenta unor automobile speciale, pregatite
probabil pentru transportarea persoanelor, care stationau Tn apropiere de sediul
Guvernului. Automobilele aveau duble numere de inmatriculare. in fatd numere
de inmatriculare nationale ale RM, iar in spate numere de inmatriculare eliberate
de catre administratia separatistd de la Tiraspol. Soferul nu a reusit sa explice
situatia respectiva jurnalistilor care au constatat si inregistrat cazul. Autoritatile
RM afirmasera de multe ori ca aceste numere de inmatriculare sunt ilegale si
urmeazd a fi interzise pe teritoriul RM si peste hotare. in aceste conditii, este
inexplicabil faptul utilizarii acestora de catre structurile constitutionale, in special
in astfel de conditii si Tn astfel de circumstante.

Numerosi cetdteni au intalnit obstacole la punctele vamale, iar altor numeroase
persoane strdine le-a fost interzis fara motive si ilegal intrarea in RM, inclusiv
jurnalistilor. Deasemenea, potrivit unor reprezentanti ai societatii civile din teri-

13 Concomitent de catre mai multe persoane
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toriu, libera circulatie a tinerilor in perioada 6-12 aprilie a fost restrictionata, fiind
inregistrate numeroase cazuri de impiedicare a tinerilor sa circule spre Chisinau.

Jurnalistii din Moldova au fost si ei agresati in perioada in care aveau loc retineri
ilegale in masa. Cameramanul Oleg Brega a fost agresat in momentul in care
inregistra imagini in apropiere de sediul Guvernului, fiindu-i distrusd/sustrasa ca-
mera. Alte cazuri de abuz impotriva jurnalistilor: Rodica Mahu, Jurnal de Chisinau
a fost retinuta ilegal de catre fortele de ordine. Doru Dendiu, jurnalist TVR, - i-a
fost retrasa acreditarea, apoi obligat sa paraseasca teritoriul RM. Petru Terguta,
Antena 3, a iesit din RM sub escorta OSCE, dupa ce primise avertismente telefo-
nice cd va fi arestat. In conditiile n care existau pericole penru siguranta si secu-
ritatea jurnalistilor lor, Radio Romania Actualitati si Agentia Newsln si-au retras
corespondentii din RM.

Potrivit victimelor, in unele regiuni ale tarii ziarele independente nu erau comer-
cializate, fiind dosite de la chioscuri, apoi intoarse Thapoi la Chisindu. Accesul la
informatii a fost limitat si manipulat de catre Compania publica «TeleradioMol-
dovav, fiind ingradit astfel accesul cetatenilor la informatii.'* Evenimentele nu
erau reflectate obiectiv si nu au fost initiate discutii sau dezbateri publice privind
situatia reald din tara.'® Evenimentele au fost interpretate exclusiv din perspecti-
va pozitiei partidului aflat la guvernare. Portalurile de stiri au fost in mare parte
blocate, fiind totodata inregistrate cazuri de nefunctionare a internetului.®

n arestul politiei au ajuns 19 copii care au participat la manifestatiile de pe 7
aprilie. Rudele, colegii si prietenii au sesizat avocatul pentru drepturile copiilor
privind soarta a inca 10 copii.” Directorul Centrului pentru Drepturile Omului
banuieste ca minorii arestati dupa protestele din 7 aprilie au fost supusi unor
presiuni, deoarece sunt Blcordati, frustrati. Le e teama de situatia @ care s-au
pomenit.8

Conditiile de detentie si tratamentul aplicat persoanelor retinute

Numeroasele persoane care au fost maltratate, retinute si detinute de catre for-
tele de ordine in legatura cu evenimentele din 7 aprilie au declarat medicilor
CRVT “Memoria” ca umilinta si injosirea demnitatii umane a fost cea mai oribila
experientd traita de ei in perioada detentiei. Fiind limitat accesul societatii civile
in comisariatele de politie, la 11 aprilie 2009 am reusit totusi sa discutam cu un
grup de persoane, recent transferate din Comisariatele de Politie in Penitenciarul
nr.13 din Chisindau. Marea majoritate a acestora purtau urme ale violentelor si au
declarat ca sunt fericiti pentru faptul ca nu se mai afla in custodia politiei. Acestia
au povestit despre procedurile si mijloacele de tortura aplicate de catre politisti.

14 www.azi.md/ro/story/2427

15 www.azi.md/ro/story/2376

16 Reprezentantul OSCE pentru libertatea presei, Miklos Haraszti, la 14 aprilie a adresat un apel autoritatilor moldave sa asi-
gure accesul liber pentru mediile straine si sa permita sa se relateze nestingherit din Moldova

17 www.azi.md/ro/story/2288

18  www.azi.md/ro/story/2328
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Pe langa faptul ca nu exista explicatii privind necesitatea unor astfel de “cam-
panii” si justificarea actiunilor si a consecintelor acestora, este evident faptul ca
retinerea si detentia in masa a unor persoane genereaza abuzuri si violari ale
normelor, principiilor juridice si ale drepturilor si libertatilor fundamentale ale
omului.

in situatia in care au fost retinute sute de persoane, fiind incilcate procedurile,
principiile, normele si drepturile fundamentale, este evident faptul ca autorita-
tile nu au fost in stare sa faca fata nici sub aspectul conditiilor de detentie. Vic-
timele au comunicat despre faptul ca s-au aflat Tn incdperi lipsite de ventilare
si lumind normald, cate 20 persoane in 12 m.p. sau 25 persoane in 8 m.p. Unii
detinuti au declarat ca s-au aflat in garajele Comisariatelor de Politie, in portba-
gajele automobilelor, in cuscd metalicd cu gratii. In perioada detentiei, victimele
au fost lipsite de hrana, apa si somn, fiind restrictionat accesul la examinarea si
serviciile medicale, facilitatile igienice, etc. Politia a folosit pe larg si sistematic
relele tratamente impotriva persoanelor aflate Tn custodia sa.

Avocatul Lilia Prodan a declarat, la 16 aprilie 2009 la Masa Rotunda “Democratia
in pericol: Drepturile Omului in Moldova”, ca 3 fete au fost supuse unor proce-
duri umilitoare, fiind dezbracate in fata a 7-8 politisti-barbati. Mai mult, in timpul
audierii persoanelor detinute in Penitenciarul nr.13, recent transferate de la Co-
misariatele de Politie, cateva persoane au presupus ca in incinta Comisariatului
Politiei sect.Centru, mun.Chisindu au avut loc cazuri de viol si au comunicat acest
fapt reprezentantilor NPM si societatii civile, care i-au vizitat la 11 aprilie 2009.

Imediat, reprezentantii organizatiilor pentru drepturile omului, inclusiv un repre-
zentant al Asociatiei Promo-LEX, s-au deplasat la Comisariatul de Politie al sect.
Centru, Chisindu pentru a putea confirma sau infirma aceste presupuneri. in fata
Comisariatului respectiv stationa o ambulanta, medicii in momentul in care au
parasit sediul au evitat sa vorbeasca despre motivele prezentei lor la Comisa-
riatul de Politie si detalii despre asistenta acordata. Accesul in Comisariat si la
registrul institutiei a fost interzis. Peste 4 ore expertii independenti au incercat
n zadar sa determine organele de drept sa respecte legea. Dimpotriva, au sosit
persoane in civil, presupusi sefi ai institutiei respective, care au intimidat repre-
zentantii societatii civile prin efectuarea inregistrarilor video in loc sa prezinte
explicatii si informatiile solicitate.

Drepturile si garantiile procedurale

Drepturile procedurale, in calitate de garantie privind neaplicarea torturii, trata-
mentelor sau pedepselor inumane si degradante, urmeaza a fi interpretate mult
mai larg decit prevederile directe ale legislatiei privind drepturile victimei, dar si
prin prisma obligatiilor organelor responsabile de protectia eventualelor victime.
Astfel putem face o delimitare certa intre drepturi procedurale directe, garantate
victimelor pretinselor aplicari de violenta/banuiti in comiterea unor infractiuni
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sau contraventii si respectiv drepturi procedurale indirecte, in contextul obligati-
ilor organelor de stat in vederea prevenirii aplicarii torturii.

Daca ne referim la drepturile directe putem mentiona ca, in perioada protestelor
din 6-8 aprilie 2009, precum si ulterior, victimelor torturii, pedepselor sau trata-
mentelor inumane sau degradnate le-au fost Tncalcate urmatoarele drepturi:

e Dreptul ca cererea sa sd fie inregistratd imediat in modul stabilit, sd fie
solutionatd de organul de urmdrire penald, iar dupd aceasta sd fie informatd
despre rezultatele solutiondrii.'® Aceasta garantie nu a fost respectata de organe-
le de urmarire penala. Diverse persoane au marturist cad au solicitat inregistrarea
plingerilor privind abuzurile si maltratarile la care au fost supuse Th momentul
retinerii, aducerii in sectiile de politie precum si detentie. Din informatiile de care
dispunem, organele de urmdrire penala nu au facut publice datele privind Tnre-
gistrarea unor astfel de plingeri decit dupa ce opiniei publice au fost prezentate
multiple cazuri de maltratare din partea colaboratorilor de politie. Astfel conform
informatiilor?® prezentate de Procuratura Generala primele plingeri privind pre-
tinsa aplicare a violentei in privinta protestatarilor au fost inregistrate abia la 12
aprilie 2009.

e Dreptul sd fie apdratd de actiunile interzise de lege in modul prevdzut
pentru apdrarea persoanelor participante la procesul penal.?! Si aceasta garantie
procedurald a fost in masa incalcata de organele de politie. Conform datelor fur-
nizate de Procuratura Generala,? la 29 septembrie 2009 au fost inregistrate 102
plingeri privind pretinsa aplicare a violentei in privinta protestatarilor. Conform
cercetarilor efectuate de ONG, s-a constatat ca din 135 persoane chestionate
64% au pretins ca au fost abuzati fizic pe parcursul custodiei.

e Dreptul sd fie asistatd, la actiunile procesuale efectuate cu participarea ei,
de un apdrdtor ales.?® Aceasta garantie a fost incalcatd masiv de catre organele
de politie. Dupa protestele din aprilie 2009, s-a constatat ca din 172 persoane
private de libertate, chestionate, doar circa 60% au avut acces la avocat in terme-
nele prevazute de legislatie.

Alte garantii procedurale:

e Persoana care a intocmit procesul-verbal de retinere, imediat, dar nu mai
tirziu de 6 ore, este obligatd sd dea posibilitate persoanei retinute sG anunte una
din rudele apropiate sau o altd persoand, la propunerea retinutului, despre locul
unde acesta este detinut sau o anuntd singurd.*

19  Art.58 alin.2 Cod Procedura Penala

20 Raspunsul Procuraturii Generale nr.18-30/09-1288 din 29 septembrie 2009.
21 Pct.10 alin.3 art.58 Cod Procedura Penala

22 Raspunsul Procuraturii Generale nr.18-30/09-1288 din 29 septembrie 2009
23  Pct.11 alin.3 art.58 Cod Procedura Penala

24 Alin.1 art.173 Cod Procedura Penala
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e Persoanele retinute nu au beneficiat de dreptul de a comunica rudelor
despre faptul si locul retinerii. in acele zile, unele posturi independente de te-
leviuziune au difuzat apelurile rudelor catre autoritati, in care mame sau sotiile
unor persoane cereau in genunchi informatii despre locul si starea acestora.

e Organele de urmdrire penald si instantele judecdtoresti in cursul proce-
sului sint obligate sd activeze In asa mod incit nici o persoand sd nu fie neinte-
meiat bdnuitd, Invinuitd sau condamnatd si ca nici o persoand sa nu fie supusd
in mod arbitrar sau fdrd necesitate mdsurilor procesuale de constringere.? Cu
regret, dar privarea de libertate a persoanelor este utilizata deseori de organe-
le de politie drept camuflaj al aplicarii unor actiuni ilegale in privinta persoane-
lor banuite.

Astfel privarea de libertate a protestatarilor s-a datorat Tn mare parte si superfi-
cialitatii examinarii acestor cazuri de catre organele de urmarire penala si instan-
tele de judecata, or acestea din urma trebuiau sa examineze obiectiv si sub toate
aspectele cauzele aflate in gestiunea lor.

Tinind cont de gravitatea si amploarea situatiei, circumstantele si mijloacele reti-
nerii persoanelor, instantele de judecatd urmau sa examineze foarte atent fiecare
caz in parte, pentru a se convinge ca nu vor participa la confirmarea ilegalitatilor
savirsite de catre organele de urmarire penala sau politie.

Anume judecatorii au putut juca un rol important in reabilitarea victimelor tor-
turii prin aplicarea altor masuri preventive non-privative de libertate si sesizarea
organelor procuraturii pentru fiecare caz.

Regretabil, dar majoritatea cazurilor au fost examinate de catre judecatorii de
instructie au petrecut procesele formal, fiind emise incheieri dupa metoda “co-
py-paste”, adica fiind schimbate doar numele persoanelor “judecate” iar in rest
textul incheierii fiind similar. Probam formalitatea proceselor prin numarul mare
de incheieri emise in timp de citeva minute.

Astfel, spre exemplu, judecatorul Gh.Morozan a examinat si emis 4 incheieri si a
eliberat 4 mandate de arest la 10 aprilie 2009, intru-un timp record de numai 51
minute (intevalul orelor 21.10 — 22.01).

e Judecdtorii judecd cauzele penale pe baza legii si in conditii care exclud ori-
ce presiune asupra lor.*® Judecarea materialelor si cauzelor penale se desfdsoard
la sediul instantei.?” Majoritatea cazurilor privind aplicarea masurilor preventive
sau sanctiunilor administrative au fost examinate de instantele de judecata con-
trar normelor enuntate mai sus, adica in afara sediilor instantelor de judecata ci
n incinta Comisariatului General de Politie.

25 Alin.3 art.1 Cod Procedura Penala
26 Alin.1 art.26 Cod Procedura Penala
27  Art.32 Cod Procedura Penala
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n acest fel, judecind dupa numarul exagerat de mare de incheieri privind apli-
carea masurii preventive arestul si decizii privind aplicarea sanctiunilor admi-
nistrative sub forma de arest administrativ emise de instantele de judecata nu
putem nega influienta organului de urmarire penald/politie asupra autoritatii
judecatoresti.

e Judecdtorul de instructie examineazd demersurile procurorului privind au-
torizarea efectudrii actiunilor de urmdrire penald, mdsurilor operative de investi-
gatii si de aplicare a mdsurilor procesuale de constringere care limiteazd dreptu-
rile si libertdtile constitutionale ale persoanei.?®

Au fost constatate cu certitudine multiple cazuriin care incheierile privind aplica-
rea masurii preventive au fost emise de catre judecatori, care nu sunt judecatori
de instructie. Tn acest fel incdlcarea normei legale este evident3 si doar o anchet3
interna al CSM ar putea evidentia cuantumul unor astfel de incalcari.

28 Alin.1 art.300 Cod Procedura Penala
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Cazuri expediate la Curtea Europeana pentru Drepturile
Omului

Dupa anuntarea “amnistierii” generale de catre presedintele in exercitiu Voronin,
in arestul organelor de drept au ramas numai cateva persoane. Majoritatea aces-
tora fiind acuzate sau banuite ca ar fi organizat dezordini Th masa si ar fi uzurpat
puterea in stat. in mare parte, aceste cazuri au fost percepute de opinia publica
drept dosare politice prin care autoritatile sau reprezentantii organelor de drept
s-au rasbunat pe aceste persoane.

Cazul Matasaru

Anatol Matdsaru este cunoscut opiniei publice drept un aprig luptator impotriva
abuzurilor din sistemul de drept din Moldova prin organizarea unor actiuni de
protest originale. A fost arestat de la domiciliu la 8 aprilie 2009. Retinerea, ca si
in alte cazuri similare, s-a efectuat cu incalcari grave de procedura, de catre per-
soane n civil, care nu au ezitat sa faca uz de forta. Anatol Matasaru a fost supus
tratamentelor inumane si degradante, fiind batut crunt de catre colaboratori ai
politiei, probabil in semn de rasbunare pentru actiunile de protest anterioare, la
care a supus criticii organele procuraturii si ale MAI. “Sotia sa Tmpreuna cu fiul de
4 ani, nu se simteau in siguranta si in perioada respectiva au solicitat azil oricarui
stat care binevoieste sa le asigure integritatea personald”.

Cererea fost depusa la CEDO, care in scurt timp a cerut Guvernului sa raspunda
de ce a fost arestat si maltratat Matasaru si de ce ce nu a avut acces la asistenta
medicala. «Cel mai mult ne indigneaza faptul ca a fost obligat sa dezvaluie pa-
rolele la adresele sale de e-mail sau sa recunoasca ca a fost platit de anumite
persoane ca sa protesteze», a mentionat avocatul Victor Pantaru.

Anatol Matasaru a fost eliberat din arest la 5 august 2009.

Cazul Gabriel Stati si Aurel Marinescu

Gabriel Stati este fiul unuia dintre cei mai prosperi oameni de afaceri din Mol-
dova. Anterior evenimentelor din aprilie, in presa au existat afirmatii precum ca
presedintele tarii Vladimir Voronin si persoane din familia si anturajul sau «in-
cearca sa puna mana» pe afacerile familiei Stati.?° Suspectati de finantarea si or-
ganizarea actiunilor violente de protest, la solicitarea organelor de drept ale RM,
Ucraina a decis sa-i extradeze pe cetdtenii moldoveni Gabriel Stati si Aurel Ma-
rinescu. Dupa arestarea celor 2 persoane, Compania ASCOM a anuntat sistarea
totala a activitatilor in Moldova «pana la instaurarea unui regim democratic».3°

29 www.azi.md/ro/story/1757
30 www.azi.md/ro/story/2377
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Avocatul Vitalie Nagacevschi: ,Retinerea si ulterioara extradare a lui Gabriel Stati
si Aurel Marinescu nu au avut loc in baza legii, ci la nivel de intelegere politica,
ceea ce este inacceptabil intr-un stat care se pretinde a fi bazat pe drept». In
cererea de extradare moldovenii au invocat ca Stati si Marinescu sunt Tnvinuiti
de uzurparea puterii de stat, ceea ce poate fi catalogat drept infractiune politica.
Conform Conventiei Europene privind extradarea si Tratatului bilateral Moldova -
Ucraina privind asistenta juridica in materie penala, extradarea pentru comiterea
infractiunilor politice este interzisd. in momentul retinerii Stati si Marinescu au
cerut azil politic, dar acesta le-a fost refuzat.

La 18 iunie i-a fost schimbata masura de reprimare, fiind arestat la domiciliu, iar
la 8 iulie a fost eliberat si din arestul la domiciliu.

Cazul Sergiu Mocanu

Sergiu Mocanu, ex-consilier prezidential si lider al unei formatiuni politice a fost
retinut in strada la 8 aprilie2009, fiind acuzat de organizarea dezordinilor Tn masa
si de uzurparea puterii in stat. Avocatul lon Dron a sustinut ca dosarul este fa-
bricat, dat fiind faptul ca acuzarea nu prezenta probe care ar fi demonstrat im-
plicarea lui in organizarea protestelor din 7 aprilie. «Faptul ca initial Mocanu a
fost arestat, iar ulterior se aduna probe pentru a-i demonstra vinovatia este o
absurditate. Nici intr-o tara a lumii nu este permis arestul in lipsa probelor». Tn
perioada 10 - 30 aprilie, procurorii nu au efectuat nici o ancheta si nu au prezen-
tat judecatorului probe care ar demonstra vinovatia lui Mocanu. Cu toate aces-
tea, la sedinta de judecata din data de 30 aprilie judecatorul a acceptat demersul
procurorului de a prelungi arestul cu inca 30 de zile si a refuzat solicitarea apararii
de a schimba masura de retinere de la arest in izolator in arest la domiciliu. «<Am
impresia cd in R.Moldova cazurile de rezonanta sint judecate de catre judecatori
speciali. Desi am cerut recuzarea judecatorului, ne-a fost refuzat acest drept», a
spus Dron.

Sergiu Mocanu s-a aflat in arest la domiciuliu din 11 iunie. La 31 iulie a fost elibe-
rat din arestul la domiciliu.

Cazul Netanyahu

Unicul cetdtean strain arestat in legatura cu evenimentele din 7 aprilie a fost
Preotul Johnattan Jerusalayem Netanyahu, cetatean al SUA si al Romaniei. Aces-
tuia i-a fost intentatd o cauza penald pe faptul organizarii dezordinii in masa si
actiunilor intreprinse de uzurparea puterii de stat». A fost retinut la 10 aprilie si
a declarat: «Am fost batut la politie. S-a incercat sa fiu facut tap ispasitor pentru
ca m-am nascut Tn Romania. Sunt nevinovat». Netanyahu a fost eliberat din de-
tentie la 11 iulie 2009.
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La 30 septembrie 2009, Ministerul Justitiei a declarat cd noul Guvern urmareste
scoaterea de pe rol a 7 cereri depuse la CEDO de catre persoanele acuzate de
implicare in organizarea protestelor violente din 7 aprilie. in acest sens, Ministrul
justitiei, Alexandru Tanase, a declarat ca, in caz de convenire la o intelegere cu re-
clamantii, Guvernul va semna o declaratie unilaterala de recunoastere a tuturor
incalcarilor comise n cazul persoanelor care au depus plangeri la CEDO. ,Daca
pana la instaurarea noului guvern aceste plangeri au fost inadmisibile, noua gu-
vernare le accepta si recunoaste ca in raport cu persoanele date au fost comise
o serie de incalcari ale drepturilor garantate de Conventia Europeand”. in acelasi
timp, ministrul i-a Tndemnat pe petitionari sa solutioneze cauzele pe cale amiabi-
13, discutand cu fiecare in parte, astfel incat cererile sa fie scoase de pe rol. ,,Nu
ar fi corect si echitabil ca actualul guvern al RM sa fie penalizat pentru actiuni pe
care noi le-am condamnat si sub care noi nu am subscris”.3!

Anchetele oficiale ale autoritatilor

Procuratura Generald a prezentat la 29 septembrie 2009 urmatoarea infor-
matie:

Potrivit informatiilor oficiale, in perioada 12 aprilie — 1 octombrie 2009 au fost
inregistrate In organele procuraturii 102 materiale in legatura aplicarea violentei
impotriva protestatarilor de catre angajatii organelor de politie, in timpul si dupa
evenimentele din 7-8 aprilie 2009.

n 25 cazuri procurorii s-au autosesizat, iar in 77 cercetdrile au fost initiate la
plangerile cetatenilor. Din totalul de 102 plangeri, 6 au fost adresate de catre
femei.

n 50% dintre aceste cazuri sunt reclamate abuzuri din partea politistilor in mo-
mentul retinerii si 50% maltratarea in incinta comisariatelor de politie.

Catre 1 octombrie 2009, organele procuraturii au dispus inceperea urmaririi pe-
nale in 23 cazuri, 13 fiind pornite in baza art.309/1 CP RM; 8 in baza art.328 al.2
lit.a) CP RM, 1in baza art.187 al.4 CP RM si 1 Tn baza art.152 al.2 lit.2) CP RM.

Pana la 1 octombrie 2009 nu au fost adoptate hotarari procesuale finale pe cau-
zele penale mentionate, respectiv nu a fost finisat rechizitoriul si nu au fost de-
ferite justitiei nici o cauza penala. Deasemenea, nu au fost adoptate hotarari de
clasare, incetare, suspendare sau suspendare conditionata a urmaririi penale.

n rezultatul controalelor complete, in 60 cazuri intemeiat au fost adoptate ho-
tarari de a refuza inceperea urmarii penale, iar in restul de 19 cazuri, cercetarile
continua.

31 www.azi.md/ro/story/6159
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Potrivit Procuraturii Generale, din partea ONG-urilor au fost inregistrate 257
demersuri privind investigarea si tragerea la rapundere a persoanelor care au
maltratat/torturat persoane in legatura cu evenimentele din 7 aprilie 2009. Din
partea APL nu au fost inregistrate astfel de demersuri.

Tn cadrul urmaririi penale in procesul nr.2009038033, pornit pe faptul dezordi-
nilor de masa din 06-07.04.2009 sunt examinate si actiunile colaboratorilor de
politie si factorilor de decizie, prin prisma respectarii prevederilor legislatiei Tn
vigoare.*?

Deoarece existau numeroase cazuri clare de abuz si violare in masa a drepturilor
fundamentale, se cereau investigatii si cercetari operative, transparente si obiec-
tive din partea autoritatilor privind evenimentele din perioada post-electorala
din Chisindu. Autoritatile au tergiversat acest proces, iar declaratiile oficialilor si
ale reprezentantilor organelor de drept confirmau impresia opiniei publice pri-
vind musamalizarea abuzurilor si tolerarea situatiei de impunitate. Oficialii nu au
recunoscut violarea Tn masa si evidenta a drepturilor fundamentale si nu au con-
damnat public astfel de actiuni ilegale. Dimpotriva, majoritatea declaratiilor Tn
principiu justificau actiunile politistilor prin necesitatea restabilirii ordinii publice,
iar violentele, au fost justificate Intr-o oarecare masura, prin starea psiho-emoti-
onala a colaboratorilor organelor de drept (adica razbunarea pentru atacurile din
timpul zilei asupra acestora), afirmandu-se de fiecare datd sau chiar au existat
reprosuri, in adresa societatii civile si a mass-mediei independente, privind victi-
mele din randurile politistilor. Mai mult, au existat declaratii precum ca victimele
si-au pictat ranile pentru a simula actele de tortura.®

Fiind prezentate numeroase aspecte ce tin de comportamentul ilegal al organe-
lor de drept, reprezentantii procuraturii si ai MAI au admis si regretat faptul ca
politia a intervenit brutal si a provocat leziuni cetatenilor. Procurorii au facut apel
catre avocati si victime n vederea sesizarii organelor abilitate, garantand masuri-
le de protectie prevazute de legislatia nationala.

La 21 aprilie 2009, prin Decret prezidential a fost creata Comisia de stat pen-
tru elucidarea cauzelor, conditiilor si consecintelor evenimentelor din 7-8 aprilie
2009. Presedinte al Comisiei a fost numit Vladimir Turcan, unul din liderii Parti-
dului Comunistilor aflat la guvernare. Comisia respectiva nu a fost una credibila
pentru societatea civild si opinia publica, deoarece in componenta acesteia au
fost incluse in mare parte membri si reprezentanti ai unui singur partid, iar Turcan
a fost surpins in momentul in care dadea indicatii unor persoane sa arboreze dra-
pelele UE si al Romaniei asupra cladirilor Parlamentului si Presedintiei.** Astfel,
Comisia respectiva nu a intrunit din start aspecte, cerinte si criterii de baza sinu a
fost in stare sa asigure o platforma necesara examinarii echidistante, impartiale,

32 Raspunsul Procuraturii Generale nr.18-30/09-1288 din 9.09.2009

33  http://www.ziare.com/actual/international/04-18-2009/comunistii-de-la-chisinau-sustin-ca-victimele-abuzurilor-si-au-pictat-
ranile-724317

34 veziimagini la http://social.moldova.org/news/suspendarea-activitatii-comisiei-turcanu-202822-rom.html sau http://www.eu-
ropalibera.org/video/2372.htm
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obiective si credibile a evenimentelor din 7-8 aprilie 2009, fapt ce a determinat o
persoana inclusa in aceasta comisie sa ceara excluderea sa din Comisie.*®

Desi Comisia respectivd urma sa prezinte la 5 mai 2009 un raport, un document
in acest sens nu a fost elaborat si publicat nici pina in prezent. Comisia oficiala
care investigheaza tulburarile de pe 7 aprilie si-a intrerupt activitatea. in contex-
tul alegerilor parlamentare anticipate, provocate in semn de protest de opozitia
parlamentara prin refuzul votarii candidaturii comunistilor la functia de prese-
dinte al tarii, Vladimir Turcanu a anuntat la 20 iulie 2009 despre intreruperea
activitatii Comisiei, explicand ca doreste sa evite acuzatiile de intimidare a con-
curentilor electorali.

Noua guvernare a promis investigatii transparente si obiective privind evenimen-
tele post-electorale din Moldova si a anuntat Th octombrie 2009 crearea unui
grup de lucru privind instituirea unei noi Comisii de ancheta.

Actiunile societatii civile

Societatea civila s-a implicat activ in apararea drepturilor protestatarilor pasnici
si a persoanelor retinute de fortele de ordine. Tn conditii lipsite de transparents
si intr-o atmosfera de teroare Th masa, reprezentantii ONG-urilor au reusit relativ
rapid sa 1si consolideze eforturile in vederea stoparii abuzurilor autoritatilor si
manipularii opiniei publice. Deja in dimineata zilei de 8 aprilie 2009, 11 organi-
zatii au reusit sa semneze o declaratie comuna prin care au condamnat actiunile
violente si de vandalism, care au avut loc la 7 aprilie, declarand ca ,Puterea cu-
vantului si a vointei pasnice sunt de neinvins in calea consolidarii democratiei
adevarate. Democratia adevarata are ca scop schimbarea societatii, Tnsa nu prin
forta sau violentd. Violenta induce stare de frica, incalcarea drepturilor altor per-
soane, compromite dezvoltarea libera a societatii”.** Mesajul respectiv a fost insa
interpretat diferit de catre presa pro-guvernamentala.’

La 8 aprilie 2009 situatia a devenit dramaticd, fiind inregistrate numeroase ca-
zuri de maltratare si retinere a protestatarilor pasnici, Tn timp ce presa cu aco-
perire nationald si pro-guvernamentala continua dezinformarea si manipularea
opiniei publice prin selectarea si distorsionarea mesajelor. Societatea civila si-a
intensificat eforturile privind determinarea autoritatilor sa opreasca abuzurile in
masa. La 9 aprilie organizatiile din domeniul drepturilor omului si-au exprimat
ingrijorarea privind modalitatile si conditiile retinerii persoanelor banuite ca ar fi
participat activ la actiunile violente ce au avut loc pe 6 si 7 aprilie 2009.3 Orga-
nizatiile semnatare au socilitat respectarea stricta a prevederilor art.3 si 5 CEDO;
retinerea persoanelor violente la locul faptei doar cu implicarea colaboratorilor

35  http://www.interlic.md/2009-04-22/viorel-cibotaru-a-solicitat-excluderea-sa-din-comisia-pentru-elucidarea-evenimentelor-
din-78-aprilie-9831.html

36 www.promolex.md/index.php?module=news&cat=0&item=178

37  www.trm.md/index.php?module=stiri_int&news_id=7749

38 www.promolex.md/index.php?module=news&cat=0&item=180
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politiei Tn uniforma de serviciu pentru a evita insinudri sau acuzatii neintemeiate;
respectarea tuturor garantiilor si drepturilor procesuale, o atentie sporita fiind
atrasa dreptului la aparare; renuntarea la practicile de retinere fara probe sufi-
ciente privind implicarea persoanei concrete in actiunile violente; inspectarea si
monitorizarea de catre Avocatii Parlamentari si membrii Consiliului National de
Prevenire a Torturii a tuturor izolatoarelor de detentie preventiva din subordinea
MAI, CCCEC, SIS si Ministerul Justitiei, atat Tn capitala cit si in restul teritoriului
tarii; monitorizarea situatiei create de catre organismele si institutiile preocupate
si specializate.>®

n acelasi timp, numerosi reprezentanti ai sectorului neguvernamental si-au ex-
primat ingrijorarea fata de agravarea situatiei social-politice Tn urma scrutinu-
lui din 5 aprilie 2009, fiind preocupati de faptul ca interpretarile inadecvate ale
acestor evenimente servesc drept justificare pentru decizii si actiuni de natura sa
polarizeze si mai mult societatea.*’ Ei au cerut o investigatie plenara, transparen-
ta, cu participare internationald, a cauzelor care au condus la declansarea actelor
de vandalism. Semnatarii au cerut autoritatilor sa renunte la mesaje virulente si
crearea unui cadru de dialog politic pentru depasirea situatiei, respectarea legii,
publicarea listelor persoanelor arestate si garantarea drepturilor acestora, nead-
miterea persecutiilor politice, asigurarea dreptului la libera circulatie, libertatea
opiniei si a exprimarii, inviolabilitatea individuala si siguranta persoanei, stopa-
rea fenomenului de dezinformare a populatiei, etc.*

Organizatiile pentru apararea drepturilor omului din Moldova, Grupul de criza
si numerosi avocati individuali au initiat procedura de colectare a informatiilor
privind numarul real al victimelor evenimentelor din 7 aprilie, tratamentul, si-
tuatia si consecintele acestora asupra persoanelor retinute, abuzate si aflate in
custodia autoritatilor. Astfel, toata informatia a Tnceput sa fie colectata direct de
la victime, avocati, rude si organizatii neguvernamentale, avandu-se la baza un
chestionar compus din 12 intrebari.

La 11 aprilie 2009 reprezentanti ai ONG si membri ai NPM au vizitat Penitenciarul
nr.13 din Chisinau, (aflat sub jurisdictia Ministerului Justitiei) unde au intervievat
primele cca.40 victime ale evenimentelor din 7 aprilei. Totodata, nu au fost res-
pectate prevederile legale de citre MAI, fiind interzis accesul acestora in Comisa-
riatele de Politie in perioada 7 — 13 aprilie 2009.%

La 16 aprilie 2009 organizatiile pentru apararea drepturilor omului din Moldo-
va au organizat o Masa Rotunda cu tematica “Democratia in pericol. Drepturile
Omului in Moldova” la care au participat reprezentanti ai structurilor de stat si ai
organelor de drept.*?

39 aceasta declaratie nu a fost difuzata de catre presa pro-guvernamentala
40 www.azi.md/ro/story/2332

41 www.promolex.md/index.php?module=news&cat=0&item=181

42 www.azi.md/ro/story/2325

43  www.promolex.md/index.php?module=news&cat=0&item=182
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Rolul jucat de societatea civild in vederea stoparii fenomenului de instaurare a
unei stari generale bazate pe forta si teroare, a fost unul foarte important, poa-
te chiar determinant. In scurt timp, comunitatea internationald obtine, datorit3
eforturilor societatii civile si presei independente, probe clare despre abuzurile
si ilegalitatile autoritatilor.

n acest context, autorititile comuniste initiazd proceduri de intimidare a unor
organizatii active. Ministerul Justitiei adreseaza scrisori din care reiese ca organi-
zatiile respective ar fi co-organizatori ai actiunilor din 7 aprilie 2009 si le solicita
,pozitia vizavi de evenimentele care au avut loc, precum si sa informeze despre
actiunile intreprinse pentru prevenirea si stoparea violentei si asigurarea respec-
tarii prevederilor Legii privind intrunirile”.

Deasemenea, Inspectoratul Fiscal Tn aceeasi perioada a expediat, in mare parte
catre aceleasi organizatii, citatii prin care se cere in termeni restrinsi prezentarea
documentelor ce tin de activitatea financiara pentru perioada 2008 — 2009, veni-
turile, sursele acestora si cheltuielile aferente.*

Criza politica si evenimentele post-electorale au zdruncinat fundamentele sta-
tului de drept in RM, creand premise pentru instaurarea unui regim politienesc,
n care valorile si principiile democratice sunt ignorate. Pentru a preveni o astfel
de evolutie, societatea civila propune la 5 mai (ziua in care Comisia de stat pen-
tru elucidarea cauzelor, conditiilor si consecintelor evenimentelor din 7-8 aprilie
2009 trebuia sa prezinte un raport) un document, capabil sa duca la conciliere
nationald.” Foaia de Parcurs urma sa fie acceptata de catre toti actorii implicati,
clasa politica si societatea civila, Tn vederea restabilirii statului de drept, legitimi-
tatii alegerilor si integrarii europene a RM. Documentul reprezinta o initiativa a
societatii civile, care fiind preocupata de impactul crizei a propus un mecanism
de administrare a situatiei de impas.

Acestea au fost cele mai importante actiuni ale societatii civile in perioada de
criza. Organizatiile nationale au fost incurajate de catre colegii lor din straina-
tate, care s-au solidarizat cu eforturile si pozitia lor.® Tn opinia noastra cele mai
active organizatii au fost IDIS Viitorul, Amnesty International Moldova, CReDO,
CRVT “Memoria”, Promo-LEX, IDOM, CNTM, Contact, API, APEL, ClJ, Soros-
Moldova, etc.

Un rol important Th monitorizarea situatiei, documentarea cazurilor si sensibi-
lizarea opiniei publice I-a avut Primaria mun.Chisindu. Primarul General Dorin
Chirtoaca in continuu se implica si solicita organelor de drept municipale (aflate
de fapt siin subordinea sa, conform legislatiei) informatii si excplicatii referitor la
ilegalitatile savarsite de catre fortele de ordine. Periodic, municipalitatea publica
liste si poze ale victimelor torturii si relelor tratamente.*”

44 www.promolex.md/index.php?module=news&cat=0&item=183
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Reactia comunitatii internationale

Edwin Berry, consilier pentru Drepturile Omului al ONU in Moldova, a reusit sa
viziteze la 11 aprilie 2009 penitenciarul nr.13 si sa discute cca 40 de tineri ares-
tati: “Nu am mai vazut asa ceva”; “Cu totii aveau urme de batdi si traume, practic
toate persoanele pe care le-a vazut aveau intre 18 si 24 de ani”; “Tinerii au decla-
rat ca au fost batuti la sectoarele de politie sau Comisariatul General de Politie.
Au fost detinuti acolo Tn celule mici de cate 8 metri patrati, in care se aflau cate
25 si chiar 28 de persoane. Li se dddea apa foarte puting, iar produse alimentare

practic defel.

De asemenea, majoritatea dintre ei s-au plans pe imposibilitatea intalnirilor cu
avocatii”; “Din ceea ce am vazut si am auzit de la cei cca 40 de tineri, pot conside-
ra ca e vorba de grave incalcari ale drepturilor omului, si anume e vorba de apli-
carea tratamentelor inumane si degradante, precum si de ingradirea dreptuluila
consiliere juridica, la proces echitabil, la conditii adecvate de detentie”.*®

Uniunea Europeana a reactionat imediat la evenimentele dramatice din Moldo-
va. La 7 aprilie 2009 Tnaltul Reprezentant al Uniunii Europene pentru Politica Ex-
terna si Securitate Comuna, Javier Solana, s-a adresat cu o declaratie speciald cu
privire la situatia din Moldova.

in diferite tari si orase au avut loc numeroase actiuni de protest ale cetétenilor
moldoveni (Montreal, Londra, Praga, Geneva, Bruxelles, Washington, Toronto,
Roma, Milan, Bucuresti, etc).

Reteaua Institutelor si Asociatiilor de Politici Publice (PASOS), ce intruneste 36
membri din 23 de state a criticat autoritatile de la Chisinau pentru pasivitatea de
care au dat dovada in timpul protestelor din 7-8 si 9 aprilie 2009.

Markus Meckel, purtatorul de cuvint al SPD din Bundestag-ul Germaniei a decla-
rat ca “Presedintele Vladimir Voronin poarta responsabilitatea principald pentru
inrdutatirea situatiei politice din Moldova.”*

La 9 aprilie 2009 Presedintele Vladimir Voronin a avut o convorbire telefonica cu
omologul sdu rus, Dmitri Medvedev. Potrivit unui comunicat al Presedintiei, “in
cadrul discutiei telefonice a fost efectuat un schimb de opinii privind situatia so-
cial-politica din Moldova. Medvedev a felicitat autoritatile moldovenesti pentru
maniera in care au actionat in conditiile protestelor violente din 7 aprilie curent,
ce a permis mentinerea sub control a starii de lucruri si restabilirea ordinii de
drept in capitala tarii”.>°

«Fortele politice din R. Moldova trebuie sa dea dovada de abtinere si sa se com-
porte respectuos fata de rezultatele alegerilor parlamentare, care s-au desfasurat
in corespundere cu normele democratice, asa cum au marturisit nenumaratele

48 www.azi.md/ro/story/2325
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misiuni internationale de monitorizare, inclusiv APCE, OSCE», opinie expusa la in-
trevederea de la Moscova, de catre viceministrul afacerilor externe al FR, Grigorii
Karasin, si de catre seful Misiunii OSCE in Moldova, Philippe Remler.

Ulterior, Vladimir Voronin si ambasadorul rus la Chisindu Valeri Kuzmin au efec-
tuat un schimb de opinii privitor la realitatile din Moldova dupa alegerile parla-
mentare din 5 aprilie 2009. Voronin apreciind nalt sustinerea morala si politica
acordata partii moldovenesti de catre autoritatile Federatiei Ruse, personal de
catre seful statului rus, Dmitri Medvedev.*!

Vladimir Voronin a precizat ca acest sprijin corespunde spiritului relatiilor secu-
lare de prietenie si colaborare si al parteneriatului strategic stabilite intre cele
doua tari si popoare, se arata in comunicatul de la Presedintie. La 30 aprilie 2009
MAE al Rusiei a apreciat evenimentele din Moldova drept o tentativa de lovitura
de stat®? (anume aceastd pozitie a fost promovata din start de catre autoritatile
comuniste de la Chisindu).

Terry Davis, Secretarul general al CoE a declarat “sunt foarte ingrijorat de po-
sibilele Tncalcari ale drepturilor omului si de arestarile in masa despre care se
relateaza. Sunt ingrijorat cd sunt arestati inclusiv copii si de restrictiile la care este
supusa presa», fapt ce a determinat deplasarea imediata a directorului general
pentru democratie si afaceri politice al CoE la Chisinau.

De asemenea, Moldova a fost vizitata la 22 aprilie 2009 de Prim-ministrul Cehiei,
care detinea presedentia UE, la 24 aprilie 2009 de Secretarul General al Consiliu-
lui Uniunii Europene, inaltul Reprezentant al UE pentru Politicd Extern si de Se-
curitate Comuna, Javier Solana® si de catre Comisarul Consiliului Europei pentru
Drepturile Omului, Thomas Hammarberg.

La 23 aprilie 2009 situatia din RM a constituit subiectul unei dezbateri in ple-
nul Parlamentului European. in discursurile lor, europarlamentarii si-au exprimat
ingrijorarea si au condamnat incalcarile drepturilor omului, care au avut loc in
Moldova incepand cu protestele din 6-8 aprilie.>

Departamentul de Stat al SUA a emis o declaratie cu referire la situatia din Mol-
dova: “Desi oridinea a fost restabilita si demonstratiile ce au urmat au fost pas-
nice, am primit rapoarte din partea societatii civile si observatori internationli
privind modul necorespunzator de tratare a detinutilor de catre autoritatile mol-
dovene. De asemenea ne nelinisteste informatia ca studentii si jurnalistii au fost
intimidati de catre oficiali guvernamentali”.

O delegatie a Parlamentului European s-a aflat in perioada 26-29 aprilie intr-o
vizita de documentare in Moldova si a constatat incdlcari grave ale drepturilor
omului dupa alegerile din 5 aprilie: ,Actele oribile de violenta produse in comi-
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sariatele de politie, neacordarea asistentei juridice si medicale persoanelor reti-
nute nu pot fi tolerate»; ,Am intalnit atatia oameni care ne-au povestit, practic
cu aceleasi cuvinte, aceleasi scenarii care s-au produs cu ei in detentie. Am vazut
picioare rupte, maini fracturate, leziuni corporale, vanatai. Am vazut chiar si un
copil de 8 ani care a fost arestat. Oamenii au marturisit ca au fost impusi sa treaca
printr-un asa-zis coridor al mortii, unde erau batuti cu bestialitate de mai multi
politisti, lesinau si apoi erau din nou batuti si impusi sa semneze documente»;
,Joti trei ne-au spus ca nu li s-au prezentat careva probe nici la retinere si nici in
penitenciar. In plus, ei au fost fortati sa semneze invinuirile aduse. Acest lucru a
fost socant pentru noi»;

Rezolutia Parlamentului European (PE) referitoare la situatia din R. Moldova dupa
alegerile din 5 aprilie 2009 a fost adoptata la 7 mai cu votul a 467 de parlamentari
europeni din totalul de 512 prezenti.>® PE a condamnat cu fermitate campania
ampla de hartuiri, gravele incalcari ale drepturilor omului si toate celelalte ac-
tiuni ilegale ale guvernului moldovean; a indeamnat autoritatile moldovene sa
inceteze orice arestari ilegale si sa conduca tara in conformitate cu angajamen-
tele si obligatiile internationale asumate, in ceea ce priveste democratia, statul
de drept si drepturile omului; s-a declarat profund ingrijorat de arestarile ilegale
si arbitrare si de numeroasele Tncalcari ale drepturilor omului ale persoanelor
arestate, indeosebi in ceea ce priveste dreptul la viatd, dreptul de a nu fi supus
abuzului fizic, tratamentele inumane, de tortura sau punitive, dreptul la libertate
si la securitate, dreptul la justitie si dreptul la libertatea de adunare, de asociere
sila libera exprimare, precum si de faptul ca aceste abuzuri continug; a insistat ca
toti cei ce s-au facut raspunzatori de brutalitate si violente indreptate Tmpotriva
persoanelor retinute sa fie adusi in fata justitiei; a solicitat lansarea unei investi-
gatii speciale n cazurile persoanelor decedate in timpul evenimentelor, precum
si in cazul tuturor acuzatiilor de viol sau rele tratamente in timpul detentiei, si
a arestarilor operate pe criterii politice; a reafirmat importanta independentei
sistemului judiciar si a mass-mediei si a solicitat luarea de masuri suplimentare
pentru a garanta independenta editoriald a tuturor serviciilor media;

Totodata, au existat si declaratii prin care a fost condamnata atitudinea unor
structuri sau functionari europeni. Primarul capitalei Dorin Chirtoaca, unul din
liderii opozitiei din Moldova a declarat pentru Deutsche Welle: “Haideti sa facem
cumva ,,conciliere”... — un miliard de euro credite Republicii Moldova... Ldsam
totul asa mai pe tacute si mergem fnainte”. Asta ar fi fost oferta oficialilor euro-
peni Tnaintata opozitiei pentru Tmpdcarea cu comunistii. Chirtoaca a considerat
ca “Nu e corect asa! (...) Dar cat costa viata lui Valeriu Boboc si a celorlalti doi?
Dar cat costa tortura oamenilor in comisariatele de politie? Dar cat costa sutele
de oameni batuti? Dreptatea, adevarul nu se negociaza!”.

55  www.europarl.europa.eu/sides/getDoc.do?type=MOTION&reference=P6-RC-2009-0262&language=RO
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,Exista o graba a organismelor internationale... Dialog putere-opozitie! Nu exista
o putere legitima in Republica Moldova. Prin urmare, trebuie concentrate toate
eforturile pentru a elucida faptele care au avut loc: fraudarea alegerilor si incal-
carile grave ale drepturilor omului. Eu inteleg ca le este dificil si celor din Europa
sa recunoasca faptul ca timp de 10 ani documentele si pozitia lor au fost ignorate
de catre Guvernul RM. Si daca iese la iveala tot ce s-a intamplat in RM la nivel
european — s-ar putea ca si acolo sa mai cada niste capete” a declarat Dorin
Chirtoaca.*®

Cazul Valeriu Boboc

Valeriu Boboc, un tanar de 23 de ani a decedat la politie. Politia sustine ca tana-
rul a murit din cauza unei intoxicari cu fum, dar cadavrul sau prezenta, potrivit
parintilor si martorilor, urme grave de tortura, coaste rupte, inclusiv rani adanci
la cap si pe frunte. Familia (casatorit, are un copil de 1,5 ani) nu cunoaste cu
exactivitate cauzele decesului, dar considera ca tanarul a murit dupa ce a fost
batut cu cruzime de cdtre politie. Versiunea oficiala a politiei este ca tanarul s-ar
fi intoxicat cu fum Tn timpul actiunii de protest din 7 aprilie. Acestea au fost pri-
mele informatii despre primul deces.”” Valeriu Boboc ar fi decedat la 7 aprilie
insa rudele au aflat abia la 10 aprilie despre acest fapt. Autoritatile si organele
de drept au negat orice informatie privind omorarea victimei. Prin intermediul
presei pro-guvernamentale (inclusiv Institutia Publicd Radio si TV) autoritatile au
incercat sa disculpe organele de drept.>®

Din primele zile, rudele au declarat ca vor insista asupra unei expertize medico-
legale independente internationale, manifestand neincredere in concluziile ex-
pertilor si structurilor statului. Astfel, la sfarsitul lunii mai, Procuratura Generala
a solicitat asistenta Uniunii Europene n vederea identificarii unui expert medico-
legal din cadrul UE care ar participa in cadrul Comisiei de efectuare a unei noi
expertize, inclusiv cu exhumarea cadavrului decedatului Boboc.

La 4 iunie 2009, avocatii familiei Boboc au declarat ca a fost audiat un martor care
a relatat ca in noaptea de 7 spre 8 aprilie, dupa miezul noptii, aproximativ la orele
01.00, Valeriu Boboc, inclusiv si alti tineri, stateau pasnic langa Arcul de Triumf
din PMAN. Potrivit marturiilor, tinerii au fost inconjurati de colaboratorii politiei si
paza Guvernului, care erau Tharmati, cu masti si cu echipamente speciale. ,,Politis-
tii au Tnceput sa Tmpuste, strigau la tineri sa se culce la pamant. Apoi erau loviti cu
picioarele, bastoanele de cauciuc, automate. Baietii erau plini de sange”. Martorul
a fost sunat, cautat si santajat de catre persoane necunoscute. Ca urmare, pentru
a-i asigura protectia, avocatii au cerut ajutorul CEDO. ,,Avem o lege cu privire la
protectia martorilor, insa martorii trebuie sa ceara protectie MAI”.>°
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La 15 iunie 2009 Valeriu Boboc a fost exhumat si examinat de un medic legist
din Londra, iar rezultatele expertizei nu au fost communicate direct familiei sau
avocatilor. Avocatii au solicitat Tn repetate randuri raportul, insa, Procuratura a
invocat diverse pretexte, iar la 2 iulie 2009, in cadrul unei conferinte de presa a
PCRM au fost comunicate primele rezultate. ,,Am aflat concluziile din raport, nu
de la procuror, ci din cadrul unei conferinte de presa date de Vladimir Turcan si
Grigore Petrenco. Acestia au comentat raportul de expertiza de pe pozitia PCRM,
fiindca in spatele lor era simbolica partidului. Se creaza impresia ca Procuratura
lupta cu avocatii familiei Boboc, ,nefiind interesati in descoperirea acestei infrac-
tiuni si identificarea infaptuitorilor. De ce regula nu este aplicabild pentru toti.
De ce noud ni s-a refuzat s3 afldm, ins4, altii au aflat”, au precizat avocatii.* in
urma expertizei medico-legale, efectuata de medicul londonez s-a demonstrat
ca tandrul a murit din cauza loviturilor primite. La scurt timp, Procurorul General
a declarata cu organele procuraturii investigheaza cazul pentru a depista cine se
face vinovat. Pana in octombrie 2009 nu au fost anuntate rezultatele anchetei,
informatii privind suspendarea din functie sau concedierea persoanelor care se
afla sub urmarire penala.

incheiere

La 17 decembrie 1979 Adunarea generala a ONU a adoptat Rezolutia nr.34/169,
care se refera la Codul de conduita pentru responsabilii cu aplicarea legii, fiind
stabilite cateva considerente privind indeplinirea in mod uman a functiilor poli-
tiei:

e politia din sistemul justitiei criminale trebuie sa fie reprezentativa, plina
de solicitudine si raspunzatoare in fata intregii societati;

e pentru a se putea realiza acest lucru trebuie sa existe un sistem de legi
bine conceput, care sa fixeze standardele etice ale politistilor si care sa fie accep-
tate de mase, tocmai datorita caracterului lor uman;

o fiecare politist face parte din sistemul justitiei criminale si scopul activitatii
sale este acela de a preveni si combate infractiunile, iar conduita sa, modul cum
procedeaza are un impact sau se reflecta in mod serios asupra intregului sistem
judiciar;

e actiunile politistilor trebuie sa fie expuse examinarii publice. Aceasta exa-
minare publica poate fi facuta printr-o comisie de control, un minister, un grup de
juristi, un grup de cetateni sau orice agentie de contro competenta in materie;

e aceste standarde nu au valoare decat in cazul in care continutul si sensul
lor, prin educatie, instruire si supraveghere, devin parte a crezului profesional al
fiecarui politist.

Prin rezolutia adoptata, Adunarea Generald a ONU a recunoscut ca este necesa-
ra stabilirea unui cod de conduita pentru politisti care sa aiba un dublu scop: in
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primul rand de a asigura pe cetateni, in slujba carora, de fapt, se afla politistii (si
din impozitele si taxele carora acestia isi ridica salariile), ca drepturile lor sunt pe
deplin apdrate, iar in al doilea rand, sa se stabileasca cadrul si limitele atributiile
politistilor.

Codul mentioneaza (art.5) faptul ca nici un politist nu poate comite, instiga sau
tolera vreun act de tortura sau de tratament ori pedeapsa cu cruzime, inumana
sau degradanta si nici nu poate invoca ordine superioard sau imprejurari excepti-
onale, cum ar fi stare de razboi ori amenintarea unui razboi, amenintarea securi-
tatii nationale, instabilitatea politica interna sau orice alte urgente politice drept
jusitificari ale torturii sa pedepselor cu cruzime, inumane sau degradante.

Munca de politist se face pe baza competentei profesionale deosebite, prin inte-
ligenta, pricepere, inventivitate, iar metodele, folosite candva sunt cazute total
in desuetudine si nu mai pot fi practicate intr-un stat de drept. Este necesar sa
subliniem ca nu ne referim la situatiile deosebite Tn care se afla politistul atunci
cand este nevoit sa riposteze impotriva unui atac inarmat sau a unor violente
indreptate fie impotriva lui fie impotriva membrilor comunitétii. in aceste situatii
exista prevederi clare, care permit folosirea unor mijloace specifice politiei, inclu-
siv a armamentului din dotare, cu conditia insa ca acesta sa se faca in mod legal,
atunci cand este necesar, cu un scop bine definit, in interesul ordinii sociale, al
apararii vietii si si bunurilor oamenilor.

n articolul 6 al Codului, se mentioneaza faptul ci politistii vor asigura apdrarea
totald a sanatatii persoanelor aflate in detentie, in special vor lua masuri imedia-
te pentru acorxarea de asistenta medicala ori de cate ori este nevoie.

Viata cotidiana a politistului ofera multiple exemple de agest gen, cand se solicita
asistenta medicala care trebuie acordata oamenilor, indiferent cd acestia sunt
infractori sau victime. Atunci cand vorbim de sanatatea oamenilor, de faptul ca
viata lor este pusa Tn pericol, nici odata nu putem face o diferenta intre o catego-
rie sau alta, deoarece avem in vedere in primul rand fiinta umana, omul ca atare,
iar pozitia lui juridica intr-un anumit context nu mai are importanta pentru ca in
primul rand trebuie sa aparam cel mai de pret bun al sdu — viata.

n ceea ce priveste persoanele din detentie, si aici sunt reglementéri precise, ara-
ta ca una din obligatiile principale ale personalului din politie este de a tine intot-
deauna seama de recomandarile personalului medical, indiferent ca acesta face
sau nu parte din unitatea de politie.®*

Putem afirma cu certitudine ca cel putin, in perioada post-electoral3, institutiile
statului au functionat defectuos, fiind ignorate sau incalcate numeroase principii
de activitate a acestora. Opinia publica, Tn mare parte pe buna dreptate, conti-
nua sa trateze cu neincredere actele si actiunile autoritatilor din perioada post 7
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aprilie 2009, deoarece acestea au avut caracter tendentios, menit sa justifice ac-
tiunile si comportamentul ilegal al fortelor de ordine si sa compromita imaginea
fortelor politice de opozitie.

Comportamentul unor reprezentanti ai MAI in raport cu administratia publica
locala a mun.Chisindu probeaza intr-un final prezenta unor elemente ideologice,
evident ilegale si imorale, Tn activitatea organelor de drept, subordonate unor
cercuri inguste de partid. Or, un prim plan in sistemul cerintelor profesionale se
pun nu cele politico-ideologice ci cele morale in afacerea juristului. Principala
destinatie a juristului o putem numi nu slujba in folosul ideilor partidului si gu-
vernului ci in folosul legii, dreptului si idealului moral al societatii. Aceasta insa
nu Tnseamna o totald inactiune sau lipsa de principiu. Este vorba ca Tn sistemul
pluripartitismului, apararii libertatii si dreptatii nu pot fi controlati de un careva
partid sau sd asocieze regimului ideologic.®?

Cea mai serioasa sarcina pentru reabilitarea organelor de drept este subordona-
rea exclusiva a lor Legii, iar persoanele vinovate de incalcarea principiilor si nor-
melor de drept precum si de abuzurile comise impotriva a numeroase persoane
trebuiesc identificate si responsabilizate. in cazul in care nu se va reusi acest lu-
cru, situatia se poate repeta oricand.

Concluzii

Evenimentele post-electorale din Moldova, situatiile si analiza cuprinsa in aceas-
ta publicatie confirma odata in plus faptul ca lupta pentru drepturile omului si
valorile democratice este una continua. Democratia se dovedeste trainica numai
daca oamenii au incredere in institutiile statului, daca acestea se afla in serviciul
cetateanului si 1l protejeaza de abuzuri. Climatul social si prestigiul institutiilor
democratice sunt influentate decisiv de modul in care este realizata siguranta
cetateanului, de felul in care este administrata justitia.

Cazul Republicii Moldova reflecta perfect starea de lucruri in acest sens. Pe de
o parte, in special in tari unde societatea este slab informata si implicata in pro-
cesul democratic, exista riscul real de revenire si re-instaurare a unor regimuri
nedemocratice. Pe de alta parte, ne convingem ca exista totusi un sistem la nivel
national si international, care fiind pus corect in aplicare, poate opri deraierea
unui sistem politic de la principiile si normele constitutionale. Preocuparea pen-
tru drepturile si libertatile fundamentale ale omului trece peste limitele teritori-
ale ale unui stat, motiv pentru care aceste valori sunt ocrotite in mod special de
foarte numeroase documente internationale. Importanta acestor documente
este atit de mare incit legislatiile interne ale statelor care respectad drepturile
si libertatile omului se aliniaza de regula la normele unanim admise pe plan
international.

62 Edificarea statului de drept, Transparency International Moldova, Chisinau 2003
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Pentru statele post-comuniste, mai ales cele post-sovietice, riscul unor abateri
de la normele democratice este sporit din cauza mentalitatii, nihilismului juridic
si al gradului scazut de implicare a cetatenilor. Necunoasterea legislatiei de catre
membrii comunitatii este o problem& mai veche in Moldova. in opinia noastra
problema consta in faptul ca RM ca stat de drept, inca nu este edificat Tn constiin-
ta cetatenilor sdi. Dupa evenimentele post-electorale din Moldova, atat societatii
civile cat si noilor autoritati, le revine obligatia de a accelera procesul de informa-
re, educare si implicare a membrilor comunitatii prin elaborarea unui programe
de educatie democratica a cetatenilor, care trebuie sa fie parte componenta a
conceptiei privind ridicarea nivelului culturii juridice. Programul trebuie sa pre-
scrie un cadru anume de norme juridice, generale, simple si clare, pe care tre-
buie sad le cunoasca orice cetatean. Statul sa caute si sa gaseasca mijloace si cai,
implicand activ structurile sale, organizatiile obstesti si neaparat presa pentru a
propaga legislatia, drepturile omului si rspectul fata de acestea. Toate acestea
sunt necesare pentru a nu admite in viitor uzurparea puterii, ignorarea normelor
juridice sau manipularea opiniei publice.

Credem ca acest obiectiv trebuie Tnceput cu investigarea tuturor faptelor si a
circumstantelor care au favorizat criza politica si de drept in Moldova in perioada
post-electorala din aprilie-august 2009. Atat investigatiile cat si examinarea fap-
telor, prin prisma normelor si sanctiunilor penale si administrative, trebuie efec-
tuate corect, transparent si legal, pentru a nu admite nici elemente de razbunare
si nici de tolerare a unor persoane vinovate.

Nivelul culturii juridice Tn Moldova, va fi in continuare determinat nu de starea
cadrului legislativ, ci de capacitatea autoritatilor de a restabili increderea cetate-
nilor in structurile Statului, adica va depinde de activitatea organelor de ocrotire
a normelor de drept.

Dupa analiza celor 4 capitole, intelegem ca statul de drept se va putea instaura
daca se va reusi valorificarea principiului separatiei puterilor, impunerea sau edu-
carea respectului fata de lege, garantarea drepturilor si libertatilor fundamenta-
le. Tn acest sens, sunt necesare urmatoarele actiuni:

¢ Investigarea obiectiva, transparenta si operativa a situatiei post-electorale;

e Sanctionarea tuturor persoanelor vinovate, respectand totodatad toate
procedurile legale si drepturile procesuale ale acestora;

e Elaborarea, in comun cu organizatiile obstesti din domeniu, a unui plan de
actiuni privind reabilitarea victimelor evenimentelor post-electorale;

e Elaborarea unor strategii de educare siimplicare a cetadtenilor in procesele
democratice;

¢ Normalizarea situatiei din domeniul mass-mediei, in special reformarea
reala a Companiei Publice ,TeleRadioMoldova”;

e Sustinerea, dezvoltarea si consolidarea societatii civile din Moldova si co-
laborarea autoritatilor cu aceasta;

e Ratificarea Curtea penala Internationala.
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Libertatea mass-media
Libertatea de exprimare

Chisindu 2009
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Sumar

Acest studiu prezinta rezultatele monitorizarii si evaluarii modului Tn care insti-
tutiile audiovizualului din Republica Moldova au reflectat protestele din 6 si 7
aprilie 2009. Reportajele si emisiunile difuzate de mass media audiovizual3, la
acest subiect au fost analizate prin unghiul impartialitatii, corectitudinii, respec-
tarii prezumtiei nevinovatiei si a altor criterii. Rezultatele monitorizarii releva ca
majoritatea posturilor au esuat la capitolul reflectarii obiective si profesioniste
a evenimentelor. In baza concluziilor monitorizirii au fost ficute recomanddri
pentru mass-media si pentru Consiliul Coordonator al Audiovizualului, Tn vede-
rea elimindrii carentelor, astfel Tncat in viitor publicului sa-i fie oferita informatie
veridica si echidistanta asupra situatiilor de conflict.
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Introducere

Informarea si comunicarea sunt extrem de importantante in reflectarea procesu-
lui politic, Tn crearea opiniei publice si ghidarea societatii spre democratie, rolul
special al mass-media Tn acest proces fiind cel de a informa publicul asupra eve-
nimentelor insemnate din societate, astfel incat acesta sa poata lua decizii fiind
bine informat. Acest rol devine crucial in situatiile de criza si conflict, mass-media
figurand printre principalii actori care pot contribui la solutionarea acestora.

Conflictele, prin natura lor, au doua sau mai multe fatete. Acestea, deseori, nu au
un Tnceput clar, doar o cauzd aproximativa care le declanseaza, iar radacinile nu
sunt la vedere. Rolul jurnalistului este de a cauta aceste radacini si de a prezenta
publicului mai mult decat doar o fateta. Totodata, jurnalistii trebuie sa fie consti-
enti de pericolul de a deveni instrumente de propaganda, pentru ca, in situatii
de conflict, oponentii vor incerca sa le furnizeze informatii confuze cu scopul de
a defdima si diaboliza partea adversat.

Modul in care mass-media reflectd conflictele depinde de un sir de factori, in-
clusiv de relatia acesteia cu implicatii in conflict, dar si de gradul de independen-
ta a mass-media fata de cei care detin puterea in societate. Printre principalele
riscuri care pot sa apara se numara manipularea jurnalistilor si mass-media de
catre autoritati si accesul limitat la informatie, acesti factori facand reflectarea
dificila®. Totodata, pornind de la faptul ca jurnalistii si mass-media au propriile
pareri si interese, acestia pot deveni parte in conflict prin adoptarea unei politici
editoriale partizane, sustinand o parte sau alta si limitand accesul unor parti la
mass-media.

De aceea, in situatii de conflict este foarte important ca jurnalistii sa nu uite de
responsabilitatea care le revine fata de societate, cetatenii avind dreptul la o in-
formatie veridica si echilibrat3, neinfluentatd de diversi actori. In activitatea lor,
jurnalistii trebuie sa se conduca cu strictete de principiile etice referitoare la veridici-
tatea si echilibrul informatiei, impartialitate, sa trateze toate partile egal, sa ofere
publicului toata informatia necesara pentru ca acesta sa-si creeze propria opinie
in mod independent.

1 Andrew Puddephatt, “Voices of war: Conflict and role of the media”, International Media Support, 2006.
2 Simona Sefanescu, “Riscurile comunicarii mediatice in timpul conflictelor”, Institutul de Sociologie al Academiei Romane.
http://www.racai.ro/RISC1/SimonaStefanescu.pdf
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Autoreglementarea in mass-media

Autoreglementarea si respectarea principiilor si standardelor etice constituie
conditiile de baza pe care mass-media trebuie sa le indeplineasca pentru a-si
putea exercita rolul de cadine de paza in societatile in tranzitie.®> Multi experti
considera autoreglementarea drept un instrument important pentru asigurarea
independentei mass-media, promovarea standardelor profesionale mai inalte,
dezvoltarea profesionalismului si a responsabilitatii sociale a mass-media. Spre
deosebire de democratiile din statele occidentale, unde autoreglementarea este
o practica inradacinata, in Republica Moldova aceasta se afla la o etapa incipienta
de dezvoltare.

Cu rare exceptii, in Republica Moldova nu exista institutii mass-media care ar
fi considerate obiective si impartiale atunci cand reflecta subiecte de conflict,
partizanatul fiind o practica obisnuita pentru jurnalistii moldoveni. Potrivit unui
studiu realizat de Centrul Independent de Jurnalism (ClJ), 81.8% din respondenti
(profesionisti mass-media) considera ca jurnalistii moldoveni fac intr-o mare ma-
sura partizanat in detrimentul principiilor unui jurnalism liber si profesionist. Stu-
diul mai releva ca 17% din jurnalisti nu cunosc Codul de etica profesionala si doar
o jumate din ei (52%) nu accepta ideea ca un jurnalist poate sa fie tendentios.*
Un alt studiu al ClJ releva ca unii manageri mass-media confunda Codul de etica
cu un alt instrument - Codul muncii, afirmand ca recurg la acesta atunci cand se
afla in fata dilemelor etice.®

Codul de etica profesionalad a jurnalistilor din Republica Moldova, care contine
prevederi privind acuratetea, corectitudinea, echilibrul in reflectare si alte princi-
pii etice, este destinat tuturor institutiilor mass-media - scrise si audiovizuale, de
stat, publice si private. Printre alte mecanisme de autoreglementare constituie
Codul de conduita al radiodifuzorilor, aprobat de Consiliul Coordonator al Audi-
ovizualului (CCA), Regulamentul Comisiei Electorale Centrale privind reflectarea
campaniilor electorale, dar si actiunile de monitorizare a mass-media efectuata
de organizatii neguvernamentale, precum si analizele unor experti media publi-
cate Tn mass-media si in reviste specializate.

in conditiile in care mass-media rdmane in continuare in topul institutiilor in
care populatia are cea mai mare incredere,® este foarte important ca jurnalistii
sa realizeze importanta autoreglementarii in mass-media si sa actioneze in con-
formitate cu standardele si principiile etice. De foarte multe ori jurnalistii sunt
primii si ultimii care decid ce surse sa intervieveze si ce informatie sa includa in
materiale’, de aceea este necesar ca ei sa apere standardele reflectarii corecte si
echilibrate. Este important ca jurnalistii sa constientizeze ca cetatenii au dreptul

Bertrand, 2001. Media Accountability Systems for the Mass Media
Problemele curente ale mass media in Moldova. ClJ, 2003.
Necesitatile mass media. ClJ, 2008

Barometrul Opiniei Publice. IPP, 2008.

Frost, 2000. Media ethics and self-regulation.

~NOoO g AW
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la informatie veridica, fara ca aceasta sa fie influentata de autoritatile publice
sau de sectorul privat. Doar reflectand cu acuratete activitatile si opiniile tuturor
partilor, mass-media poate sa contribuie la demolarea stereotipurilor si sa ajute
publicul sa inteleaga mai bine realitatea si situatiile conflictuale.

Metodologia
Perioada de monitorizare

Mass-media audiovizuala: 6 -10 aprilie 2009

Au fost monitorizate buletinele de stiri si emisiunile a 7 posturi de televiziune, in
prime time (19.00-23.00), si materialele a 7 ziare cu acoperire nationala si regio-
nala, fiind analizate materialele ce-au vizat subiectul protestelor si consecintele
acestora. Materialele au fost analizate conform urmatoarelor criterii:

Impartialitate/obiectivitate:

Profesionalismul jurnalistic reclama obiectivitate, impartialitate si autonomieg,
iar obiectivitatea jurnalisticd presupune o distinctie clara intre opinie si fapte,
atat prin alegerea unghiului de abordare, cat si prin detaliile furnizate. Potrivit
Codului deontologic, prezentarea, descrierea si nararea trebuie sa fie impartiale,
iar jurnalistul trebuie sa se abtina de la orice aluzii sau comentarii la adresa celor
care fac subiectul stirilor®. in stiri nu pot fi favorizate anumite partide/grupuri/
persoane in detrimentul altora. Prezenta elementelor discriminatorii Tn cadrul
reportajelor si stirilor reprezintd un prim criteriu de prezentare a realitatii prin
prisma jurnalistului. Modul in care este incheiat un reportaj/stire, ierarhizarea
stirilor, comentariile auxiliare pot face publicul sa creada ca modul de desfasura-
re a unui eveniment este cel prezentat de postul respectiv. lar filtrarea Stirilor si
analiza minima a istoriei si contextului, de asemenea, vorbesc despre apararea
intereselor anumitor actori, dar nu ale publicului larg?®.

Corectitudinea si echilibrul surselor/pluralismul de opinie

Corectitudinea si pluralismul de opinie se afla la baza preocuparilor jurnalistice
privind responsabilitatea sociald, performanta profesionala si credibilitatea pre-
sei.* Tn cazurile in care anumitor puncte de vedere li se ofera mai multa atentie
decat altora, acestea devin proeminente si ,implicit, afecteaza perceptia de cdtre
public a evenimentelor din societate. Pentru a fi corecte si echilibrate, materia-
lele trebuie sa prezinte toate partile vizate, in special cand e vorba de subiecte

8 Simona Stefanescu, Riscurile comunicarii mediatice in timpul conflictelor. Institutul de Sociologie al Academiei Romane.
http://www.racai.ro/RISC1/SimonaStefanescu.pdf
Codul principiilor de etica profesionala al jurnalistului din Republica Moldova

10 Simona Stefanescu, Riscurile comunicarii mediatice in timpul conflictelor. Institutul de Sociologie al Academiei Romane.
http://www.racai.ro/RISC1/SimonaStefanescu.pdf

11 Fico, Ku, and Sofin, 1994. Fairness, balance of newspaper coverage of U.S. in Gulf War.



LIBERTATEA MASS-MEDIA / LIBERTATEA DE EXPRIMARE

controversate, si sa trateze in mod egal partile implicate in disputd.’? De aseme-
nea, mass-media trebuie sa asigure accesul publicului la o multitudine de pareri
diverse, care ar ajuta auditoriul sa-si creeze propria opinie asupra celor intam-
plate. Potrivit standardelor jurnalistice, stirile trebuie sa fie inspirate din surse
verificate riguros. Informatia trebuie sa fie publicata doar daca este confirmata
din 2 surse independente.

Respectarea prezumtiei de nevinovdtie, Respectarea prezumtiei nevinovatiei
este unul din elementele de baza ale jurnalismului obiectiv; jurnalistii trebuie sa
actioneze responsabil si sa se abtina de la acuzatii la adresa diferitor persoane,
pornind de la premisa ca orice persoana este consideratd nevinovatd pana la
demonstrarea vinei acesteia n instanta. Acest element este foarte important si
indispensabil pentru informarea veridica si echidistanta a publicului,in vederea
credrii unor opinii asupra evenimentelor. Tinand cont de riscurile legale pe care le
comporta nerespectarea prezumtiei nevinovatiei, jurnalistii trebuie sa actioneze
responsabil, alegand cu maxima atentie expresiile.

Limbajul si imaginile video utilizate, Responsabilitatea sociala a jurnalistului
presupune in primul rand comunicarea adevarului prin cuvinte si imagini. Com-
portamentul etic al jurnalistilor este pus la indoiala de cele mai multe ori atunci
cand imaginile prezinta aspecte ce nu corespund realitatii, cdnd acestea sunt tru-
cate, dar si atunci cand anumite stiri sunt ilustrate cu imagini ce nu au legatura
cu textul, cu partea informationala. Jurnalismul responsabil presupune nu doar
prezentarea veridica a faptelor, ci si utilizarea unui limbaj corect si decent. Exage-
rarile si limbajul licentios utilizat in mod deliberat, cum ar fi limbajul peiorativ sau
etichetarea persoanelor sau organizatiilor, precum si imaginile manipulate astfel
Tncat anumite parti sa apara intr-o lumina negativa denotd nerespectarea stan-
dardelor etice si profesionale. Jurnalistul este obligat sa evite Th mod neconditi-
onat expresiile insultatoare, sa se opuna violentei, limbajului urii si confruntarii,
sa respinga orice discriminare fata de un subiect sau altul.

Criterii de selectare a mass-media:

e Audienta-impactul (national, regional, local). Justificare: Este binecunos-
cut faptul ca intre numarul audientei si impactul mass-media asupra opiniei pu-
blice existd o legatura directa: cu cat mai multd lume este expusa unui anumit
mesaj, cu atat mai puternic este impactul acestuia asupra anumitor segmente ale
societatii.

e Forma de proprietate (publica si privatd). Justificare: Institutile Mass-me-
dia publice sunt administrate din bani publici si au obligatia de a oferi informatii
complete, corecte, impartiale, echilibrate si obiective asupra tuturor evenimen-
telor pe plan politic, social, economic din RM. Si celor private le revine obligatia

12 Fico, Sofin, and Dragger, 2007. Fairness and defamation in the reporting of local issues.
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etica de a prezenta o diverse puncte de vedere si de a reflecta evenimentele
importante de pe agenda publica.

e Limba difuzarii (romana si rusa). Justificare: Pe langa mass-media care di-
fuzeaza in limba romana au fost incluse si posturi cu programe in limba rusa,
aceasta limba fiind utilizata nu doar de etnicii rusi, dar si de bulgari, gagduzi,
ucraineni.

Lista posturilor monitorizate:

Moldova 1(M1) — post public, acoperire nationald, difuzeaza in limbile rusa si
romana;

Prime TV - post privat, acoperire nationald, difuzeaza in limba romana;

NIT — post privat, acoperire cvasi-nationald, difuzeaza in limbile rusa si romana;
EU TV - post privat, acoperire cvasi-nationald, difuzeaza in romana;

PRO TV - post privat, acoperire regionald, difuzeaza in limba romana;

TV 7 — post privat, acoperire regionala difuzeaza in limbile romana si rusa;

N4 - post privat, acoperire regionald, difuzeaza in limba romana.

Date generale

Rezultatele monitorizarii atesta doua abordari diferite: o parte a mass-media a
reflectat evenimentele dintr-un singur unghi, cel al conducerii de varf, iar alta
parte a incercat sa prezinte informatia din diverse puncte de vedere, relatand
despre proteste relativ corect si echilibrat. Totodata, unele posturi n-au oglindit
protestele pasnice din 6 aprilie, iar altele, din motive neanuntate, nu au difuzat
la 7 si 8 aprilie buletine de stiri.

in general, majoritatea mijloacelor de informare in masd monitorizate, nu au
tinut cont de criteriile reflectarii corecte si echidistante, prezentand publicului
informatii tendentioase si dezechilibrate. De cele mai dese ori, materialele au
fost bazate pe o singura sursa, chiar si Tn cazurile in care contextul era evident
necesar. Sursele nu au fost variate, jurnalistii preferand sa se inspire de la con-
ferintele de presa, decat sa manifeste initiativa jurnalistica. Majoritatea posturi-
lor analizate au folosit excesiv imaginile inregistrate la protestele violente, care
au fost repetate frecvent, deseori farda comentarii. La unele posturi, in prima zi,
aceste imagini au durat 18 minute. Or, abundenta imaginilor cu mesaj violent,
de la evenimente care deja s-au consumat, invedereaza o deviere serioasa de la
standardele etice si profesionale. Pentru a ilustra consecintele protestelor, unele
posturi au utilizat imaginile respective in stiri cu alt subiect.

Posturile monitorizate nu au avut suficiente emisiuni, in care sa se propuna publi-
cului o analiza a evenimentelor si a cauzelor producerii acestora, sa ofere infor-
matie de context, sa discute despre consecintele protestelor etc.
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Astfel, se poate afirma ca la reflectarea protestelor violente din aprilie 2009 in-
stitutiile mass-media monitorizate nu au aplicat suficient mecanismul autore-
glementarii, nu au informat corect si echidistant publicul, nu au oferit diverse
puncte de vedere.

Moldova 1

Impartialitatea si obiectivitate. La 6 aprilie, cand la Chisindu au inceput pro-
testele pasnice, postul public de televiziune Moldoval nu a inclus in buletinele
informative nici o stire despre evenimentele din Piata Marii Adunari Nationale
(PMAN). Postul a selectat riguros subiectele de pe agenda publica pentru bu-
letinele informative. Tn total, in perioada de monitorizare, Moldova 1 a difuzat
78 de stiri relevante prezentului studiu, care s-au referit, in principal, la sedinta
speciala a guvernului prezidata de presedintele Voronin, la reactia organismelor
internationale si a cancelariilor occidentale, care au dezaprobat actiunile violen-
te de la Chisindu, la numarul de victime/raniti, la reactia societatii/locuitorilor
care au condamnat violentele si au cerut tragerea la raspundere a liderilor opo-
zitiei pentru prejudiciile aduse statului prin deteriorarea si devastarea celor doua
sedii. De asemenea, postul a difuzat apelul presedintelui Voronin, Tn care liderii
politici — Vladimir Filat, Mihai Ghimpu si Serafim Urechean, sunt acuzati direct,
fiind utilizat termenul de , lovitura de stat”. Postul a mai informat despre acuza-
tiille presedintelui Voronin la adresa Romaniei, care potrivit sefului statului, ar
sta n spatele, ,lovituri de stat”, despre expulzarea ambasadorului Romaniei si
introducerea regimului de vize pentru cetatenii romani, despre arestul, la Odesa,
al omului de afaceri Gabriel Stati, care fusese acuzat de Vladimir Voronin si lurie
Rosca, liderul Partidului Popular Crestin Democrat (PPCD), de organizarea protes-
telor violente, etc.

Evenimentele/declaratiile diferitelor organizatii neguvernamentale cu privire la
represiunile, cazurile de incalcare a drepturilor omului si a libertatii de exprima-
re, care au urmat dupa actiunile de protest, si pericolul instaurarii dictaturii au
fost ignorate de Moldova 1, postul public reflectind doar evenimentele/ declara-
tiile care au condamnat violentele si au justificat actiunile autoritatilor centrale.

Stirile din buletinele informative de la Moldova 1 au fost ierarhizate astfel, incat
sa contribuie la mentinerea unei imagini pozitive a administratiei publice cen-
trale si a presedintelui Voronin (figura autoritara, atotstiutoare, care 1i cunoaste
pe vinovatii principali si va lua masurile necesare impotriva lor) si crearea unor
stereotipuri negative cu privire la liderii opozitiei (persoane interesate doar de
putere, care instigd populaltia la proteste). O dovada concludenta a partialitatii
postului respectiv constituie prezentarea selectiva a informatiei, omisiunea anu-
mitor detalii de context din stiri. Drept exemplu Tn acest sens poate servi buleti-
nul informativ ,Mesager” din 7 aprilie, care a inceput cu stirea despre devastarea
de catre mii de protestatari a sediilor Parlamentului si Presedintiei. Motivele care
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au determinat tinerii sd iasa in strada nu au fost expuse nici in aceasta stire, nici
in stirile ulterioare. Informatia privind cauzele protestelor a fost enuntata indi-
rect in alte stiri, atunci cand presedintele Voronin si alti reprezentanti ai PCRM au
incercat sa dezminta fraudare alegerilor .

Corectitudinea si echilibrul surselor. Pluralismul de opinie. Majoritatea stiri-
lor de la Moldova 1 au prezentat preponderent punctele de vedere ale admi-
nistratiei publice centrale si ale sustinatorilor acesteia. De regula, jurnalistii nu
au specificat daca au incercat sa afle punctele de vedere ale partilor vizate in
controvrse. Astfel, doar 3 stiri, din numarul total de 14 materiale ce contineau
acuzatii directe sau indirecte la adresa anumitor persoane, au prezentat parerea
tuturor oponentilor. In toate celelalte materiale difuzate ulterior, in care opozitia
era acuzata de instigare la violente si ,lovitura de stat” aceasta nu a fost citata
direct sau indirect.

Cele 78 de materiale de la Moldova 1 au fost documentate din 110 surse, dintre
care 13 au fost jurnalistii care au relatat de la locul evenimentelor, 23 au repre-
zentat conducerea de varf si organele de fortd, iar 35 - cetateni si ONG care au
condamnat actiunile de protest. Nu au fost prezentate parerile participantilor la
proteste.

Limbaj si imagini video utilizate. La Moldova 1 au fost puse pe post materiale
avind un contin limbaj obscen explicit, de exemplu, stirea privind agresarea ca-
meramanului de la Moldova 1 de catre unul din protestatari. Agresorul a folosit
expresii licentioase, insa acestea nu au fost bruiate, din contra cadrul respectiv
a fost repetat de 2 ori consecutiv, pentru a amplifica efectul (9 aprilie, Mesager,
21:00). Secventa respectiva a fost reluata de mai multe ori in buletinele din peri-
oada monitorizata.

De asemenea, au fost inregistrate mai multe cazuri in care imaginile au fost mon-
tate astfel incat sa prezinte informatii denaturate, care sa puna intr-o lumina
defavorabila anumite persoane. Astfel, la 9 aprilie Moldova 1a difuzat imaginile
din timpul protestelor la rubrica ,,No comment”, cu mentiunea ca evenimentele
s-au produs la 7 aprilie. Imaginile care au aparut pe ecran, reflectau protestele
din 6 si 7 aprilie, telespectatorul avizat a realizat c3 este vorba de un montaj. Tn
cadru au aparut in cateva randuri presedintele PLDM, Vlad Filat, si reprezentan-
tul Partidului Democrat, Chiril Lucinschi, Tn timpul protestelor din 6 aprilie, care
aveau fetele radioase. n imaginile ulterioare este reprezentat sediul Presedintiei
improscat cu oud, acest caz s-a produs la 7 aprilie. Faptul ca filmul afost montat
este confirmat si de vestimentatia lui Chiril Lucinschi, care era diferite in prima
zi si a doua zi. Imaginile in care sint aratati in prim-plan lideri au fost urmare de
secvente violente. Mesajul transmis unui telespectator neavizat in acest caz ar fi
ca Filat si Lucinschi sunt multumiti de faptul ca sediul Presedintiei este atacat si,
implicit, ca ei sint organizatorii violentelor.
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n buletinul de stiri din 7 aprilie, Moldova 1 a prezentat multe imagini filmate
in timpul ciocnirilor violente dintre protestatari si organele de forta. in acestea
apare si liderul PLDM, Vlad Filat, care cheama protestatarii sa mearga din fata
Presedintiei in PMAN —vocea se aude clar pe fundalul fluieraturilor si scandarilor.
La 9 aprilie, Moldova 1 a difuzat in reluare aceleasi imagini, cu diferenta ca vocea
lui Filat nu mai putea fi auzita, fiind acoperita de fluieraturi. O prima impresie pe
care a lasat-o secventa este ca Vlad Filat instiga tinerii la violente.

n perioada in care s-a realizat monitorizarea Moldova 1 nu a avut nici o emisi-
une, in cadrul cdreia ar fi fost discutate subiecte legate de evenimentele din 7
aprilie si consecintele acestora.

PrimeTV

Impartialitate si obiectivitate. La 6 aprilie, cel de-al doilea post cu acoperire nati-
onal3, care retransmite o mare parte din programele postului rusesc Pervii kanal,
nu a difuzat nicio stire despre protestele din centrul Chisindului, iar la 7 si 8 aprilie
Prime TV nu a prezentat buletine de stiri. La 9 aprilie postul si-a reluat activitatea,
difuzand cateva stiri referitoare la actiunile ce au urmat dupa proteste. in total,
in perioada de referinta, postul a difuzat 6 stiri scurte, care s-au axat pe acuzatii-
le presedintelui Voronin la adresa opozitiei, reactia comunitatii internationale la
situatia din RM, inclusiv discutia telefonica a presedintilor Federatiei Ruse si Re-
publicii Moldova,in care Medvedev I-a felicitat pe Voronin pentru reactia corecta
la evenimente , lichidarea consecintelor protestelor, starea persoanelor ranite in
timpul violentelor.

Prin selectia stirilor si unghiul de abordare a evenimentelor, Prime TV a prezentat
publicului informatii preponderent din perspectiva administratiei publice centra-
le, perpetuand imaginea pozitiva a presedintelui Voronin si PCRM, pe de o parte,
si imaginea negativa a opozitiei, pe de alta parte.

Echilibrul surselor. Pluralismul de opinie. Prime TV nu a tinut cont de criteriile
pluralismului de opinie, prezentand publicului informatii preponderent dintr-o
singura perspectiva. Astfel, majoritatea materialelor au fost inspirate dintr-o sin-
gura sau mai multe surse, care prezentau aceeasi pozitie asupra evenimentelor
din 6 si 7 aprilie, si anume pozitia administratiei publice centrale.

n perioada de referint3, Prime TV nu a difuzat nici o emisiune care ar fi tratat
subiecte legate de evenimentele din 6 si 7 aprilie.
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NIT

Impartialitate si obiectivitate. Postul cu acoperire cuasi nationald NIT a reflectat
pe larg evenimentele din perioada postelectorala atat in stiri, cat si in emisiuni.
Stirile incluse n buletinele NIT au prezentat evenimentele de pe pozitia autori-
tatilor centrale, opozitiei incriminandu-i-se organizarea protestelor. in total, in
perioada de referintd NIT a pus pe post 47 de stiri. Subiectele abordate de postul
privat NIT le-au repetat in mare masura pe cele difuzate de Moldova 1, accentul
fiind pus pe acuzatiile de tentativa a loviturii de stat aduse liderilor din opozitie,
condamnarea violentelor de catre statele straine, precum si de locuitorii din dife-
rite orase ale tarii, retinerea lui Gabriel Stati etc.

Ca si postul public de televiziune, NIT a manifestat discriminarea fata de lide-
rii opozitiei, reflectind realitatea prin prisma administratiei publice centrale, in
unele cazuri si a jurnalistilor. Postul respectiv a prezentat aceleasi subiecte ca si
Moldova 1, cu diferenta ca deseori faptele nu au fost separate de opinie, afirma-
tiile si comentariile jurnalistului [3sand sa se intrevada atitudinea personala fata
de anumite evenimente. Astfel, stirea nr. 5 din buletinul din 8 aprilie Tncepe cu
,Societatea este socata de actiunile devastatoare ale opozitiei”, afirmatia aparti-
nand jurnalistului; Tn stirea nr.9 si nr.10, care se refera la mitingurile de condam-
nare a protestantilor de la Taraclia si Edinet, informatia nu e separatad de opinie,
prezentatoarea afirmand ca liderii au instigat la actele de vandalism. Atunci cand
informeaza despre starea victimelor, prezentatoarea afirma, pe un ton acuzator,
ca la spital sunt internati politisti ,dar si protestatarii care au facut dezmatul” (8
aprilie, stirea nr.12), prin intonatie exprimindu-si atitudinea personala fata de
protestatari.

NIT a prezentat un numar mare de stiri (22 din numarul total de 47), in care cei
trei lideri ai partidelor care au acces in Parlament apar intr-o lumind negativa,
fiind prezentati drept ,, distrugdtori ai statalitatii” (7 aprilie, stirea nr. 3), organiza-
tori ai ,,dezmatului banditesc” (8 aprilie, stirea nr. 7), ,infractori” (8 aprilie, stirea
nr. 8), instigatori la actiuni de vandalism (8 aprilie, stirea nr.9), , initiatorii dezma-
tului” (8 aprilie, stirea nr. 10), ,ticalosi”, ,,cretini” (8 aprilie, stirea nr. 11) etc.

Corectitudinea si echilibrul surselor. Pluralismul de opinie. Cele 47 de stiri difu-
zate de NIT au citat 75 de surse, dintre care 23 reprezentanti ai APC, 23 - repre-
zentanti ai societatii civile si cetateni care au condamnat actiunile, iar in 8 cazuri
- jurnalistii care au reflectat evenimentele de la fata locului. Opozitiei i s-a oferit
cuvantul o singura data, in stirea din 7 aprilie, de la conferinta de presa sustinuta
de liderii PL, PLDM, AMN impreuna cu Marian Lupu, PCRM.

25 din stirile prezentate de NIT au avut un continut controversat in care s-au adus
acuzatii la adresa diferitor actori. Doar in 2 cazuri acestora li s-a oferit posibili-
tatea de a-si prezenta opinia. Acuzatiile repetate la adresa liderilor de opozitie,
facute de presedintele Voronin, liderul PPCD, precum si cele la adresa profeso-
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rilor de la Academia de Studii Economice si a omului de afaceri Gabriel Stati (10
aprilie) au fost tirajate fara a fi prezentate parerile acestora.

Limbaj si imagini video utilizate. NIT nu a respectat prezumtia nevinovatiei in
multe stiri, informatia fiind prezentata ca un fapt implinit. Astfel, in buletinele
de stiri jurnalistii de la acest post de televiziune au enuntat astfel de afirmatii ca
,sute de tineri ghidati de opozitie” (7 aprilie), ,,actiunile sunt rezultatul actiunilor
opozitiei” (7 aprilie), ,liderii au instigat la acte de vandalism” (7 aprilie) ,acei care
au pus la cale barbaria au fugit din tara” (9 aprilie) etc.

Drept exemple de manipulare a imaginilor si a sunetului poate servi o stire din
buletinul de stiri din 7 aprilie, in care pe fundalul imaginii protestatarilor pe ecran
apar liderii mai multor partide - Dumitru Diacov, Valeriu Matei, Anatol Petrencu,
Mihai Ghimpu, Vitalia Pavlicenco. Imaginea este focusata pentru citeva secun-
de pe cadre generale, dupa care fetele acestora sunt scoase in prim-plan, toate
acestea fiind Tnsotite de muzicad militanta. De asemenea, Tn secvente apare de
mai multe ori Vladimir Filat, in randul protestatarilor violenti, cu megafonul in
mana.

Emisiuni: ,,MAKCUMA, Mpaman peub”

in perioada de referintd, NIT a difuzat 2 editii speciale ale emisiuni ,Maxima,
vorbire directa” (MAKCMMA, Mpsamas peub). La 9 aprilie, prezentatoarea Ludmi-
la Belcencova i-a avut in studio pe secretarul CEC, lurie Ciocan, si presedintele
PPCD, lurie Rosca, cu care a discutat preponderent aspecte privind corectitudi-
nea alegerilor si procedura de validare a rezultatelor scrutinului, dar si despre
proteste. Emisiunea a constatat din 2 interviuri cu cei doi invitati, separate de
un subiect video de aproximativ 4 minute, care prezinta imagini de la proteste,
insotite de muzica militanta. Genul intrebarilor si modul in care acestea au fost
formulate releva intentia autoarei de a transmite publicului mesajul ca alegerile
s-au desfasurat corect si liber. Prezentatoarea a utilizat atent termenii si nu a
acuzat direct pe liderii opozitiei de organizarea violentelor. Acest lucru s-a inte-
les totusi, indirect, din unele afirmatii ale moderatoarei, cum ar fi ,oamenii au
fost scosi in strada pana la anuntarea oficiala a rezultatelor”. De si lurie Ciocan
a afirmat ca dupa 7 aprilie la CEC au depus contestatii opt concurenti electorali,
Ludmila Belcencova, revenind la subiectul vandalismului din PMAN, i-a sugerat
invitatului sa se refere doar la 3 politicieni. ,Sa-i lasam pe cei opt, sa ne oprim la
cei care au fost in piata Urechean, Filat si Chirtoacad”,a insistat Belcencova, de si
din imaginile difuzate de acest post in cadrul aceleiasi emisiuni era evident ca in
PMAN au fost prezenti mai multi politicieni. Prin aceasta autoarea emisunii si-a
aratat atitudinea preconceputa fata de cei trei politicieni si incercarea de a influ-
ienta perceptia auditoriului.

Tn a doua parte a emisiunii prezentatoarea a dialogat cu liderul PPCD, dialogul
fiind construit astfel, incat sa fie blamati liderii ai partidelor de opozitie. Intrebat
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daca , protestele violente au fost planificate”, intervievatul a afirmat ca ih umbra
acestora stau Petru Lucinschi si Gabriel Stati care ,,conduc cu marionetele lor —
partidele lui Chirtoaca, Filat si Urechean”. Moderatoarea a mentionat ca liderii
opozitiei au declarat despre neinplicarea lor in organizarea protestelor, insa mo-
dul de formulare a intrebarilor, si intonatia moderatoarei tradau neincrederea in
afirmatiile acestea.

Si emisiunea din 10 aprilie a fost realizata astfel, ncat sa transmita telespecta-
torilor mesajul ca ,tentativa loviturii de stat” a fost organizata de opozitie, ca
protestatarii erau drogati si cd, in cazul unor noi proteste, politia va utiliza armele
din dotare. Toti invitatii au reprezentat guvernarea, acestia avand opinii similare
privind situatia din tara. Astfel, primul intervievat, ministrul adjunct al Economiei,
lurie Muntean, a afirmat ca a fost o tentativa a unei lovituri de stat, cu scopul ,,de
a destabiliza situatia economica prin intermediul destabilizarii situatiei politice”.
Discutia s-a axat, In mare parte, pe prejudiciile materiale si de imagine pe care le
va suporta tara, pe succesele inregistrate de Partidul Comunistilor in ultimii an —
stabilitatea politica, sociald, macroeconomica, stabilitatea sistemului bancar etc.
Desi era evident ca intervievatul s-a abatut de la subiectul emisiunii, discutand
despre performantele partidului de guvernamant din ultimii patru ani, modera-
toarea nu a intervenit .

Al doilea interviu din emisiune a fost cu ministrul Sanatatii Larisa Catrinici. intre-
barile au fost formulate astfel, incat sa fie scoase in prim-plan pericolele partici-
parii tinerilor la proteste. Ministrul a afirmat ca 7 tineri din cei internati au acti-
onat sub influenta alcoolului. La intrebarea prezentatoarei cati dintre ei au fost
drogati, ministrul a precizat ca testele au aratat ca doar unul din cele cateva sute
de persoane care au solicitat asistenta medicilor era sub influienta drogurilor.

intrebarile adresate de prezentatoare celui de-al treilea invitat, adjunctul coman-
dantului regimentului SCUT, Veniamin Costisanu, sugerau raspunsurile, de exem-
plu ,inteleg c& politistii nu sunt de acord cu parerea lui Filat,Chirtoacs, care spun
ca politia ar fi trebuit sa solutioneze astfel”. Jurnalista nu a intervenit in momen-
tele Tn care erau necesare anumite precizari ,de exemplu, atunci cind Tnvitatul a
generalizat afirmind ca protestantii erau drogati inducind ideea ca tosi protesta-
tarii erau drogati si bauti. Prezentatoarea nu a incearcat sa afle de ce politia nu
a preluat controlul si nu a asigurat securitatea Parlamentului in seara zilei de 7
aprilie, dupa ce majoritatea protestatarilor s-au dispersat.

n concluzie, ambele emisiuni de la NIT nu au oferit publicului pareri asupra pro-
testelor, nu au analizat motivele si actiunile tuturor partilor implicate in conflict
si nici nu au oferit suficienta informatie de context, care sa permita telespectato-
rilor sa-si creeze propriile despre evenimente.
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N4:

Impartialitate si obiectivitate.a 6 aprilie, postul N4 a ignorat protestele, iar n
zilele urmatoare a reflectat pe larg acest subiect. in total, de la 7 pana la 9 aprilie
inclusiv, postul respectiv a difuzat 27 de materiale. Unghiul de abordare a fost
similar celui la care au recurs posturile Moldova 1, NIT si Prime. Pe langa stirile
referitoare la declaratiile si actiunile autoritatilor, reactiile externe si interne de
condamnare a violentelor, N4 a difuzat mai multe stiri prin care a incercat sa
arunce vina pe unii lideri ai opozitiei, in special pe Chiril Lucinschi pentru conce-
cintele protestelor.

N4 a avut multe materiale controversate, in care faptele nu au fost separate de
opinie, iar jurnalistii au etichetat, au acuzat, si-au exprimat parerea personala.
Astfel, la 7 aprilie, buletinul ,Obiectiv” a Tnceput cu o stire in care jurnalistul a
afirmat: ,Pentru cd au pierdut alegerile parlamentare de duminica, Vladimir
Filat, care conduce Partidul Liberal Democrat, Serafim Urechean, seful Aliantei
»Moldova noastra”, Chiril Lucinschi, unul din liderii Partidului Democrat, incearca
sa organizeze o lovitura de stat”. La 8 aprilie, stirea nr.4 din buletin, a inceput cu
afirmatia ,, Actiunile politicienilor care n-au vrut sa-si recunoasca infrangerea sunt
condamnate”, in continuare fiind prezentate informatii de la mitinguri din mai
multe localitati, Tn cadrul carora organizarea actiunilor de violenta si vandalism
este atribuita liderilor de opozitie. ,Protestele organizate de Petru Lucinschi, fiul
sau, Chiril Lucinschi, Vladimir Filat, Serafim Urechean, Dorin Chirtoaca cu impli-
carea asa-numitelor organizatii nonguvernamentale au facut peste 200 victime,
majoritatea fiind din fortele de ordine”,a constatat jurnalistul de la N4.

De asemenea, intrebarile adresate de catre jurnalisti Tn cadrul sondajelor ,, vox
populi” au fost tendentioase si indreptate spre defdimarea anumitor persoane.
Astfel, in buletinul de la 7 aprilie, N 4 a inserat mini interviuri realizate Tn strada,:
la prima intrebare trecatorii si-au dat cu parerea referitor la protestele violente,
dupa care si-au expus opinia negativa despre Petru Lucinschi: acesta ,,nu platea
pensii”, a fost ,,implicat in afacerea cu avioane”, iar in final au raspuns ca doresc
stabilitate, ,,comunistii sunt buni”, ,comunistii au facut drumuri bune” etc. Postul
a manifestat tendentiozitate si Tn materialul promotional din finalul buletinului,
intitulat ,,Acuzatii. Replici. Declaratii socante”, axat preponderent pe acuzatiile
reciproce ale liderilor partidelor de opozitie.

Corectitudinea si echilibrul surselor. Pluralismul de opinie. Cele 27 de stiri de la
N4 au fost produse in baza a 42 de surse. 15 din ele reprezinta pareri ale oameni-
lor simpli. Liderii opozitiei au fost citati direct in stirea despre conferinta de presa
comuna, dar si indirect Tn alte stiri, acestia negand implicarea lor in protestele
din 6 si 7 aprilie. Din cele 15 materiale controversate, doar 5 au prezentat opiniile
partilor. N4 este singurul post care a citat surse anonime in materialele ce conti-
neau acuzatii la adresa partidelor de opozitie.
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Respectarea prezumtiei nevinovdtiei. Un caz de nerespectare a prezumtiei ne-
vinovatiei este afirmatia facuta de jurnalistul de la N4 in finalul buletinului din
7 aprilie, potrivit careia ,sute de tineri, ghidati de opozitie, manifesta in centrul
capitalei impotriva rezultatelor alegerilor parlamentare”, desi jurnalistul a pre-
zentat probe care ar demonstra ca opozitia ghideaza tinerii. La N4, intr-o stire din
buletinul din 9 aprilie, jurnalistul a afirmat ca in spatele protestelor din 7 aprilie
stau atat lideri de opozitie, cat si unii reprezentanti ai organizatiilor de legionari
fascisti de genul ,Noua dreaptad” din Bucuresti, din nou, fara a aduce dovezi ca
liderii de opozitie ar fi organizatorii actiunilor.

Limbajul si imaginile video utilizate. Si la N4 au fost inregistrare cazuri de mani-
pulare a imaginilor. Astfel, la 7 aprilie, buletinul ,,Obiectiv” a inceput cu imagini
referitoare la asediul Presedintiei, dupa care au urmat imagini din PMAN in care
Filat anunta ca merge la intalnire cu Urechean si Chirtoaca pentru a discuta pla-
nul de actiuni; cadrul urmator infatisa asediul Parlamentului. Dupa cadru jurna-
listul anunta: ,,Pentru ca au pierdut alegerile parlamentare de duminica, Vladimir
Filat, care conduce Partidul Liberal Democrat din Moldova, Serafim Urechean,
seful Aliantei ,,Moldova Noastra”, si Chiril Lucinschi, unul din liderii Partidului De-
mocrat, incearca sd organizeze o ,loviturd de stat”. in buletinul din 9 aprilie de la
N4, la rubrica ,,No comment”, 11 minute au fost difuzate imagini de la proteste,
in final pe fundalul unei muzici militante, apare, zambind, Vlad Filat. Cadrele au
fost repetate de 2 ori, fiind urmate de imaginea a doi politisti raniti si devastarea
sediilor.

Buletinul de stiri N4 din 8 aprilie a Tnceput cu afirmatia jurnalistului fara a fi atri-
buitd vreunei surse, ,Societatea e socata de actiunile devastatoare ale opozitiei
in centrul capitalei. Consecintele sunt cutremuratoare, iar oamenii considera ca
reconstructia principalelor edificii ale tarii va costa foarte mult”. Au urmat imagini
insotite de muzica militanta, pe fundalul multimii apare Vladimir Filat, cu mega-
fonul in mana, dupa care jurnalistul a anuntat ca , opozitia a adunat in PMAN
pana la 5 mii de manifestanti. Presedintele Vororin a calificat aceste actiuni drept
lovitura de stat si a promis natiunii ca va proteja tara de pradatori si pucisti”. Ima-
ginile insotite de muzica au durat vreo 5 minute. Au fost intercalate mini intervi-
uri, executate neprofesionist, intrebarile adresate fiind tendentioase.

in perioada de referintd , N4 nu a produs emisiuni de dezbaterea subiectelor
privind protestele din 6 si 7 aprilie.

EUTV

Impartialitate si obiectivitate. La 6 aprilie, Eu TV a difuzat o stire scurta despre
protestul organizat in cursul zilei de cateva sute de elevi si studenti in fata Pri-
mariei capitalei, impotriva fraudarii alegerilor. La 7 aprilie, EU TV nu a prezentat
buletine de stiri . La 8 aprilie postul a reluat transmisiunea, reflectarea evenimen-
telor fiind, intr-o anumita masura, diferita de cea inregistrata la Moldova 1, NIT,



LIBERTATEA MASS-MEDIA / LIBERTATEA DE EXPRIMARE

Prime si N4. Tn total, Eu TV a pus pe post 27 de stiri relevante prezentului studiu.
Pe langa stirile despre evenimentele propriu-zise si consecintele acestora, inclu-
siv introducerea regimului de vize pentru Romania, reactia externa la violentele
de la Chisindu, condamnarea acestora de catre societatea civila, pagubele aduse
statului, starea in care se afla victimele, la EU TV s-a vorbit si despre situatia ziaris-
tilor din RM, ,vanatoarea” ziaristilor romani, arestul lui Gabriel Stati. EU TV a mai
informat despre acuzatiile liderului PPCD la adresa opozitiei si la adresa Federatiei
Ruse, care, potrivit lui lurie Rosca, s-ar afla in spatele actiunilor violente.

Corectitudinea si echilibrul surselor. Pluralismul de opinie. EU TV a oferit publi-
cului mai multe pareri asupra evenimentelor din 6 si 7 aprilie, sursele fiind mai
variate decét cele citate la Moldova 1, NIT, N4 si Prime. in total, EU TV si-a bazat
cele 27 de stiri pe 49 de surse, printre acestea figurand si liderii partidelor poli-
tice, altele decat PCRM si PPCD. Nu s-a respectat principiul echilibrului surselor
in stirile privind invinuirea opozitiei de cdtre presedintele Voronin (Monitor, 10
aprilie), acuzatiile de implicare in tentativa loviturii de stat la adresa Romaniei
(Monitor, 8 aprilie) si acuzatiile similare la adresa omului de afaceri Gabriel Stati
(Monitor, 9 si 10 aprilie).

Emisiuni: ,,Epicentru” si ,Media Express”

n perioada de referinta, EU TV a prezentat cel mai mare numéar de emisiuni la
tema protestelor. Spre deosebire de buletinele de stiri, care au prezentat infor-
matia relativ echidistant, cele 3 emisiuni inregistrate in perioada de referinta (8,
9 si 10 aprilie) s-au remarcat prin tendentiozitate si subiectivism vadit, servind
publicului informatie unilaterala, doar din perspectiva moderatorilor. Desi 2 din
aceste emisiuni au aparut sub genericul ,talk-show”, care prin definitie presupu-
ne participarea mai multor invitati si a publicului la discutii, pentru a oferi pareri
diverse asupra anumitor subiecte, in cadrul emisiunii , Epicentru” din 8 aprilie
(ora 21.40) jurnalistii Sergiu Praporscic si Nicolae Federiuc au dialogat la tema
protestelor, exprimandu-si parerile proprii la acest subiect. Jurnalistii apar pe rol
de comentatori fiind, Tn mod evident, de partea unei parti in conflict si invinuind
de cele intamplate opozitia.

Pe parcursul emisiunii au fost prezentate mai multe secvente, care sustin ideea
acreditata de EU TV, si anume ca liderii celor trei partide care au acces in Parla-
ment au incercat sa dea o lovitura de stat. Nu a fost expusa parerea celor trei
lideri despre fnvunuirile aduse lor de implicare in organizarea protestelor . In re-
petate randuri, jurnalistii au Tncalcat flagrant prezumtia nevinovatiei, afirmand ca
au ,certa convingere ca cei trei (liderii opozitiei, n.n.) ghidati de alti oameni {(...)
au pus la care aceste actiuni”, au planificat “sa dea o lovitura de stat”, “au initiat
o manifestatie de masa care s-a transformat in violente, in confruntari violente

cu politia ca sa preia puterea”.
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Deseori jurnalistii au folosit un limbaj peiorativ, referindu-se fie la institutii me-
dia — “presa mafiotizata, controlata de Vlad Filat”; fie la liderii politici, care au
spus ca au “recurs la o golanie, manipulare ticaloasa”, ca ,,s-au ascuns in spatele
unor copii, elevi inocenti”, dupa care Tncearca “sa se spele pe mani” si “sa puna
vina pentru cele intdmplate Tn carca lui lurie Rosca”. Pentru a amplifica efectele
imaginilor video, jurnalistii si-au exprimat repatat emotiile personale, utilizand
astfel de termeni ca “ingrozit”, “stupefiat”, descriind politistii “calcati in picioare”,
“striviti cu bestialitate”, In urma “actiunilor ingrozitoare si extremiste”.

” u
’

Acuzind liderii de opozitie, EU TV a acuzat concomitent si Rusia (“identitatea ro-
maneasca a fost lovitd de acei care au ocupat tara atatia ani”, “rusii au pus la cale
aceasta schema si anume obiectivul asta I-au tintit, sa arate ca unionistii sunt nis-
te extremisti”, precum si directorii de liceu, care, potrivit jurnalistilor, “au organi-

zat si trimis copiii la manifestatii”, demonstrand o “atitudine criminald, ilegald”.

Emisiunea a fost divizata in doua parti printr-o secventa de aproximativ 40 de
minute (!) de la conferinta de presa a lui lurie Rosca despre evenimentele din 7
aprilie. Tn finalul emisiunii, jurnalistii au conchis, fird drept de apel, ca “cei trei
instigatori si organizatori ai acestor acte de vandalism — Filat, Urechean, Chirtoa-
ca vor Tncerca sa se justifice, lumea trebuie sa stie ca ceea ce vad pe ecran este
rezultatul activitatii lor politice, asta inseamna democratie liberald in Republica
Moldova”.

in emisiunea din 9 aprilie, 21.30, moderatorul Sergiu Praporscic i-a avut ca in-
vitati pe Victor Ciobanu, presedintele organizatiei de tineret ,,Noua Generatie”
a PPCD, si Ghenadie Vaculovschi, presedintele Organizatiei juristilor crestin-de-
mocrati. In cadrul acestei emisiunii au fost repetate aceleasi acuzatii la adresa
liderilor de opozitie care “au instigat”, "au organizat”, “au dus la vandalizare”.
Din nou, jurnalistul a ignorat principiile etice si a uitat de prezumtia nevinovatiei,
calificand declaratiile celor trei lideri nu au nimic comun cu actiunile de protest
drept o “incercare ticdloasa de a fugi de responsabilitate, vor sa arunce vina pe
altcineva”. La un moment dat, ca raspuns la afirmatia moderatorului ca Filat stia
de lovitura de stat, juristul Vaculovschi a afirmat cu “nu exista temei juridic sa
putem demonstra ca Filat intr-adevar a intentionat sa faca o lovitura de stat”, dar
ca “tot ce s-a intamplat ne da dreptul moral sa avem convingerea ca dansul si
altii ca el nu au exclus o asemenea eventualitate si nu au facut nimic pentrua o
evita”. Totusi, cdteva momente mai tarziu, Sergiu Praporscic a afirmat ca “acesti
oameni nici nu au reusit sa-si ridice mandatele si deja au dat foc la sedii si le-au
vandalizat”, iar Ghenadie Vaculovschi a intreabat “ce obraz va avea Filat sa calce
in parlament dupa ce |-a vandalizat, ars”.

La 10 aprilie, ora 21.30, au intrat Tn emisie cu ,,Media Express” Vasile Nastase,
Sergiu Praporscic si Igor Burciu pe post de moderatori. Durata emisiunii— 1 ora si
jumatate. Emisiunea a Tnceput cu rubrica ,No comment,” despre evenimentele
din 7 aprilie, imaginile fiind Tnsotite de o muzica sacadata, menitda sa amplifi-
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ce efectele video. in studiou au fost dicutate aceleasi subiecte — protestele din
2002, care au durat 111 zile si nu au fost violente, si protestele din 7 aprilie 2009
cand, potrivit jurnalistilor, a fost vorba de o tentativa de lovitura de stat pusa la

cale de cei trei “capi liberali”, “trei politicieni nefmpliniti”, moderatorii admitand
atacuri la persoana in repetate randuri.

Prin Tnsertiile emisiunii jurnalistii au urmarit sa demonstreze ca in spatele pro-
testelor stau liderii opozitiei. Au fost expuse parerile lui lurie Rosca, Vladimir Vo-
ronin, precum si extrase din declaratiile mai multor institutii internationale cu
privire la proteste. Au lipsit opinia celor trei partide cu privire la acuzatiile care
li se aduc si pdrerea protestatarilor, moderatorul Vasile Nastase intrebindu-i pe
cei doi jurnalisti de unde au venit nemultumirile celor care au protestat. Merita
remarcat faptul cd dupa o secventa video, in care in imagine apar si liderii ai
unor partide politice, Sergiu Praporscic a afirmat ca din cadre este clar ca acestia
incitau lumea nu doar sa protesteze, dar si sa vandalizeze sediile. La o vizionare
repetata a cadrelor respective, insa se vede clar ca imaginile nu sustin deductiile
jurnalistului.

n concluzie, emisiunile difuzate de EU TV s-au axat pe discreditarea liderilor opo-
zitiei, pe acreditarea ideii ca acestia ar sta in spatele violentelor si devastarilor.
Contrar normelor profesionale si principiilor etice, moderatorii, jurnalistii de la
EU TV, au incalcat flagrant principiul prezumtiei nevinovatiei, arogindu-si rolul de
procuror, fird a prezenta publicului pozitia tuturor partilor implicate in conflict. in
toate cele trei emisiuni, jurnalistii au Tncercat sa discrediteze, o parte pledind cu
favoare pentru— PPCD, care ,,stie cum sa organizeze , proteste pasnice””, in 2002,
2003 protestind pentru valori, interese ale oamenilor etc..

ProTV:

Impartialitate si obiectivitate. Majoritatea stirilor realizate de postul cu acoperi-
re regionald Pro TV au fost impartiale, prezentand evenimentele obiectiv, atat din
perspectiva autoritatilor, cat si din cea a liderilor de opozitie si a protestatarilor.
n cele 64 de stiri relevante analizate, Pro TV a informat despre protestele pro-
priu-zise, stirile continand si opiniile protestatarilor, a prezentat pozitia si actiu-
nile presedintelui Voronin, acuzatiile lansate de seful statului la adresa liderilor
opozitiei si reactia acestora. Au fost reflectate decizia guvernului moldovean de
a-l expulza pe ambasadorul Romaniei si introducerea regimului de vize, reactia
Bucurestiului care a respins acuzatiile de implicare in , lovitura de stat”, reactia
politicienilor de opozitie fata de aceasta decizie a guvernului moldovean. Pro TV
a prezentat atitudinea mai multor lideri de partide politice fata de proteste, fara
a ignora reactiile externe si interne din diferite localitati ale republicii. Postul de
televiziune a pus accentul si pe incalcarea drepturilor omului: arestul tinerilor
direct in strada, de persoane in civil, ingradirea accesului jurnalistilor straini in
RM, abuzurile impotriva jurnalistilor moldoveni etc.
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Corectitudinea si echilibrul surselor. Pluralismul de opinie. Cele 64 de stiri di-
fuzate de Pro TV au fost inspirate din 180 de surse. in majoritatea cazurilor pos-
tul a prezentat pozitia tuturor partilor, oferind cuvantul liderilor opozitiei — PL,
PLDM, AMN, PD, PSD, MAE de 44 ori, in timp ce reprezentantii administrati-
ei publice centrale, inclusiv organele de fortd, si ai PCRM au fost citati de 33
de ori. Exemple: postul a anuntat si reactia Bucurestiului la acuzatiile repetate
din partea presedintelui Voronin (8, 9 aprilie); in stirile privind acuzatiile aduse
lui Gabriel Stati de catre lurie Rosca si Vladimir Voronin (8 aprilie) jurnalistii au
mentionat ca Stati nu a comentat, deocamdata, aceste afirmatii, iar la 10 aprilie
postul a difuzat un comunicat semnat de Anatol Stati care combate acuzatiile.
De asemenea, stirile privind invinuirile aduse de seful statului liderilor de opozi-
tie au fost echilibrate cu reactia celor vizati (10 aprilie, 7 aprilie), iar atunci cand
PL si PLDM a acuzat PCRM ca ar sta in spatele protestelor, a fost prezentata si
opinia PCRM (8 aprilie).

Emisiuni: ,,in profunzime”

Pro TV a fost singurul post care a avut 2 emisiuni chiar in zilele protestelor —la 6
si 7 aprilie. La 6 aprilie, moderatoarea Lorena Bogza i-a avut ca invitati in studio
pe — Igor Munteanu, directorul IDIS Viitorul, Petru Bogatu, comentator politic, si
Vasile Botnaru, directorul postului de radio , Europa Liberd”, cu care a discutat
despre rezultatele preliminare ale alegerilor. Toate intrebarile adresate au fost
la tema, moderatoarea intervenind cu intrebari de precizare pe parcursul discu-
tiilor, astfel Tncat emisiunea a avut un caracter viu, incitant. Invitatii au analizat,
in principal, rezultatele si factorii care au contribuit la obtinerea unor astfel de
rezultate, inclusiv responsabilitatea partidelor de opozitie in acest sens.

n Tnsertii a fost prezentat3 parerea celor trei lideri de orientare liberald despre
rezultate alegerilor, precum si parerea liderilor de partide care au ramas in afara
Parlamentului. De asemenea, a fost expusa opinia lui Vladimir Voronin asupra
rezultatelor si posibilelor fraude. Mesajele sms rulate pe ecran au reflectat opinia
publica despre opozitie si partidul de guvernamant. Moderatoarea a intervinit
ori de cate ori a venit vorba de acuzatii, a fost atenta in exprimare si a recurs la
expresii de genul ,sunt zvonuri”, ,spune cineva” etc.

Emisiunia a abordat si subiectul protestelor pasnice din seara zilei de 6 aprilie,
fiind expusa parerea liderilor opozitiei si parerea protestatarilor.

A doua zi, la 7 aprilie, Pro TV a difuzat o editie speciald a emisiunii ,,in Profunzi-
me”, In studio fiind invitati liderii tuturor partidelor care au acces in Parlament,
dar au participat doar liderii PLDM, PL si AMN. Partidul Comunistilor nu a onorat
invitatia, dar parerea acestuia a fost expusa prin declaratiile lui Vladimir Voronin
si Mark Tcaciuc. Ca si in emisiunea precedenta, moderatoarea emisiunii a de-
monstrat profesionalism, formuland si adresand intrebari la tema, intervenind cu
intrebari de precizare ori de cate ori a fost necesar.
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Pe parcursul emisiunii s-a intervenit in direct, din fata Parlamentului; cand incen-
diul s-a extins, jurnalistii au reusit sa ia legatura in direct cu serviciul de presa de
la Ministerul de Interne. Imaginea Parlamentului in flacdri a persistat mai mult
timp pe ecran, chiar daca subiectul incendiului nu mai era discutat de invitatii in
studio, lucru care ar fi putut sa induca ideea ca persoanle de dupa cadru - Chir-
toaca sau Filat — ar putea avea o legatura cu incendiul.

TV7

Impartialitate si obiectivitate. TV 7 a prezentat in total 34 de stiri continind in-
formatie detaliata si de context, asupra protestelor si consecintelor acestora. In-
formatia a fost expusa obiectiv, atat din perspectiva autoritatilor, cat si a liderilor
de opozitie. Ca si Pro TV, postul a realizat despre principalele evenimente media
si declaratii asupra incidentelor de dupa alegeri, acuzatiile lansate de opozitie la
adresa partidului de guvernamant, reactia organismelor internationale, reactia
societatii civile, arestarea mai multor persoane, inclusiv a lui Sergiu Mocanu, lide-
rul Miscarii ,,Actiunea Populara”, persecutarea jurnalistilor etc. TV 7 a pus pe post
stiri, Tn care oameni simpli si-au exprimat parerile diverse cu privire la proteste,
stiri privind acuzatiile aduse de PL comunistilor, pe care PL i face responsabili de
protestele violente, etc.

Corectitudinea si echilibrul surselor. Pluralismul de opinie. TV 7 a avut in total
34 de stiri, bazate pe 76 de surse. TV 7, alaturi de Pro TV, sunt singurele posturi la
care au avut acces larg liderii de opozitie, care au fost citati de rand cu reprezen-
tantii administratiei publice centrale si PCRM. TV 7 a citat Tn numar aproximativ
egal reprezentantii APC (16), cetatenii simpli (19), liderii de partide - PSD, PLDM,
PLD, MAE, AMN, PME (19 ori). TV 7 nu s-a limitat la mediatizarea declaratiilor
oficiale sau a acuzatiilor la adresa anumitor actori politici, respectand in mare
parte dreptul la replica.

n perioada de referint3, TV 7 nu a prezentat emisiuni care ar fi abordat subiecte
privind protestele din 6 si 7 aprilie.

Concluzii

n baza rezultatelor monitorizirii se poate constata ca la reflectarea protestelor
violente din 6 si 7 aprilie si a consecintelor acestora:

* majoritatea posturilor tv monitorizate au incalcat principiile etice si deon-
tologice de reflectare a conflictelor;

e posturile cu acoperire nationala si cuasi nationala Moldova 1, Prime TV
si NIT si postul cu acoperire regionala (N 4) au tratat incorect partile implicate in
conflict, pledind in favoarea administratiei publice centrale si a Partidului Comu-
nistilor, pe de o parte, si excelind in stereotipizarea negativa a liderilor celor trei
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partide de opozitie — Partidul Liberal, Partidul Liberal Democrat si Alianta ,,Moldo-
va Noastrd”, pe de alta parte;

e Posturile Moldova 1, NIT, N4 si Prime TV au prezentat selectiv stirile, au
informat neobiectiv despre evenimente, n-au respectat principiul echilibrului surse-
lor, au manipulat textul si imaginile, oferind astfel publicului informatie unilaterald,
tendentioasa din perspectiva autoritatilor publice centrale;

e postul public de televiziune Moldova 1, administrat din bani publici, nu a
servit interesul public si nu o oferit informatie complexa si nepartinitoare care ar
fi ajutat telespectatorii sa-si creeze o opinie asupra evenimentelor de la Chisinau
si din alte localitati ale republicii;

e 1n ziua actiunilor violente Prime TV si Eu TV nu au difuzat buletine de stiri
si prin aceasta au privat publicul de informatii, limitandu-i accesul la informatie
pluralista;

e posturile cu acoperire regionald Pro TV si TV 7 au oferit cuvantul tuturor
partilor implicate in conflict, majoritatea materialelor fiind produse in concordan-
ta cu criteriile generale ale reflectarii obiective si echidistante.

Recomandari

Tindnd cont de faptul ca presa, in special televiziunea, formeaza in mare masura
perceptia publicului despre conflicte, pentru a nu incita societatea la ura si dez-
binare, jurnalistii trebuie sa reflecte profesionist aceste subiecte, si anume:

¢ sainformeze veridic despre protestele violente si consecintele acestora;

e sd descrie problemele care au provocat tensiunile;

e sareflecte obiectiv toate partile implicate in conflict;

e sa prezinte o retrospectiva a conflictului, cu utilizarea surselor de alternativa;

e sa prezinte toate initiativele de reglementare a conflictului.

Pornind de la premisa ca Compania Teleradio-Moldova este un serviciu public
de televiziune si radio, care trebuie sa fie independent editorial, Consiliul de Ob-
servatori ar trebui sa monitorizeze riguros emisiunile Companiei si sa ia masuri
pentru a asigura ca in activitatea sa Teleradio-Moldova:

e sainformeze corect, impartial si echidistant publicul;

¢ satinad cont de convingerile politice ale diferitelor categorii ale populatiei,
asigurand echilibrul si pluralismul social-politic, dar si libertatea de exprimare;

¢ sareflecte veridic si echidistant evenimentele fara a denatura realitatea prin
montaj si comentarii, respectand principiul de informare din mai multe surse.

Consiliul Coordonator al Audiovizualului, care are menirea de a coordona activi-
tatea audiovizuald, ar trebui sa se autosesizeze si sa ia masuri pentru a asigura
dreptul locuitorilor RM la informare completd, obiectiva si veridica, dreptul la
libera exprimare a opiniilor si dreptul la libera comunicare a informatiilor prin
intermediul mijloacelor de televiziune si radio.
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Functionarea institutiilor democratice:
Parlament, Executiv, Judiciar

Chisindu 2009
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CUPRINS

4. Puterea judecatoreasca in Republica Moldova

1. Organul legislativ
a) Alegerea deputatilor

b) Durata mandatului parlamentar

c) Atributiile Parlamentului

d) Incompatibilitati - garantii ale protectiei mandatului

de deputat
e) Legiferarea - functia de baza a Parlamentului

f) Controlul parlamentar sub aspectul incompatibilitatii ...........

2. Presedintia

a) Modalitatea alegerii Presedintelui

b) Durata mandatului Presedintelui Republicii Moldova ............

c) Atributiile Presedintelui Republicii Moldova

d) Incompatibilitatile cu functia de Pregedinte
al Republicii Moldova

e) Unele aspecte relevante ale functiei de Pregedinte
al Republicii Moldova

3. Guvernul Republicii Moldova

a) Investirea Guvernului

b) Durata mandatului Guvernului

c) Atributiile Guvernului Republicii Moldova
d) Interimatul functiei de Prim-ministru

e) Incompatibilitatile

a) infiintarea instantelor extraordinare in Republica Moldova
b) Locul judecarii cauzelor

c) Dreptul la aparare

d) Obligativitatea deciziilor judecatoresti
5. Curtea Constitutionala a Republicii Moldova

a) Statutul Curtii Constitutionale
b) Rolul hotararilor Curtii Constitutionale

c¢) Termenul de examinare a sesizarii

d) Consiliul stiintific-consultativ
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n doctrina constitutionald contemporan prin institutiile care asigura democra-
tia In stat se are in vedere urmatoarele: Parlament — organ reprezentativ suprem
si autoritate legislativa, Executiv (ca ramura a puterii) reprezentat de seful statu-
lui si Guvern; puterea judecatoreasca si, in fine, Curtea Constitutionala, ca unic
organ de jurisdictie constitutionald, adica garant al suprematiei Constitutiei si, in
consecintd, garant al respectarii drepturilor si libertatilor fundamentale ale ceta-
teanului — fundament al statului de drept si democratic.

Aceastd abordare a subiectului este stricto sensu, deoarece in societatea orga-
nizata Tn stat sunt si alte institutii democratice, care contribuie si vegheaza la
respectarea drepturilor si libertatilor fundamentale cetdtenesti. Spre exemplu,
institutia avocatului poporului, mass-media, precum si un sir de ONG-uri.

Tnsd avind in vedere situatia concreta din Republica Moldova dup3 alegerile par-
lamentare din 5 aprilie 2009 si stabilirea alegerilor anticipate, pentru 29 iulie
2009, studiul de fata urmareste scopul de a demonstra ce pot face si ce trebuie
sa faca institutiile democratice statale pentru a nu afecta procesul democratic,
precum si de a prevedea consecintele nefaste Tn caz de deviere de la prescriptiile
constitutionale.

n acest scop vom analiza functionarea institutiilor in ordinea descrisd anterior,
divizand studiul in subcapitole.

1. Organul legislativ

Democratia directa presupune o ,adunare a poporului care indeplineste ea in-
sasi actele vietii statale, votind legile, elaborind acte administrative si acordind
dreptatea”?. Si daca aceasta era practicabil in cetatile antice grecesti, apoi in sta-
tele cu teritorii intinse si populatie numeroasa ,,democratia directd” a devenit
irealizabila.

Ca urmare a acestui fapt, apare necesitatea reprezentarii, dind, astfel, nastere
institutiei democratice reprezentative, materializatd astazi in institutia Parlamen-
tului. De altfel, democratia reprezentativa presupune ,,ca poporul, singurul titu-
lar al suveranitatii, sa aleaga Tn mod periodic si limitat in timp un anumit numar
de persoane care sa exercite suveranitatea in numele sau”?.

De remarcat faptul cd aceste idei si gasesc oglindire in alin. (1) art. 2 din Consti-
tutia Republicii Moldova, potrivit caruia ,Suveranitatea nationald apartine po-
porului Republicii Moldova, care o exercita Tn mod direct si prin organele sale
reprezentative, in formele stabilite de Constitutie”?.

1 Joseph Barthelemy, Paul Duez, ,Traite de droit constitutionnel” Ed. Librairie Dalloz, Paris.
2 Gh. lancu, ,Drept constitutional si institutii politice”, Ed. Lumina LEX, Bucuresti, 2007, p. 464.
3 Constitutia Republicii Moldova (Monitorul Oficial al Republicii Moldova, nr. 1, august, 1994).
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Vom observa ca tot Constitutia determind acest organ reprezentativ, si anume
prin alin. (1) art. 60, potrivit caruia ,,Parlamentul este organul suprem al poporu-
lui Republicii Moldova si unica autoritate legislativa a statului”. Asadar, Parlamen-
tul, ca organ reprezentativ, este ,0 institutie politica si juridica formata din una
sau mai multe corpuri, adundri sau ,camere”, fiecare alcatuita dintr-un numar de
membri (deputati, senatori), dispunind... de putere de decizie”*.

n acest context, Parlamentul Republicii Moldova tinde s& se incadreze plenar
in doctrina dreptului constitutional comparat, potrivit careia ,,... institutia Par-
lamentului si-a cistigat un loc bine definit in gindirea, Tn practica si in constiinta
popoarelor, devenind una din verigile esentiale ale infaptuirii democratiei, ale
statorniciei unor rinduieli democratice, Tn mdsura sa garanteze drepturile si liber-
tatile cetatenilor”>.

Parlamentul, asa cum am stabilit anterior, este compus dintr-un numar de mem-
bri. Deputati, senatori, intr-un cuvint, parlamentari, adica ei sunt persoanele ca-
rora poporul —unicul detinator al suveranitatii — le incredinteaza mandatul pentru
a-i reprezenta. Anume parlamentarii sunt delegatii poporului, care la rindul lor ,,
... nu pot delega, in nici un caz, prerogativele lor unor functionari ai statului”®.

a) Alegerea deputatilor

Aceastd legatura organica dintre popor si parlamentari este garantata constitu-
tional prin doua articole, si anume: Alin. (1) art. 38 statueaza expres ca ,, Vointa
poporului constituie baza puterii de stat. Aceasta vointa se exprima prin alegeri
libere, care au loc in mod periodic prin sufragiu universal, egal, direct, secret si
liber exprimat.” Alin. (1) art. 61, potrivit caruia ,Parlamentul este ales prin vot
universal, egal, direct, secret si liber exprimat”. Aceasta prevedere este redata
in alin. (3) art. 1, din Regulamentul Parlamentului’ si alin. (1) art. 73, din Codul
electoral al Republicii Moldova.

Asadar, singura cale de a dobindi mandatul de deputat si de a intra Tn exerci-
tiul functiei reprezentative sunt alegerile, modalitate ce se incadreaza in dreptul
electoral. Modul de organizare si desfasurare a alegerilor este stabilit in Codul
electoral al Republicii Moldova.

b) Durata mandatului parlamentar

n conformitate cu prevederile alin. (1) art. 63 din Constitutie, Parlamentul este
ales pentru un mandat de 4 ani, care poate fi prelungit, prin lege organica, in caz

4 loan Muraru, Simona Tanasescu, ,Drept constitutional si institutii politice”, Ed. Lumina LEX, Bucuresti, 2001, p. 350.

5 Dupa Constanta Calinoiu, Victor Duculescu, Georgeta Duculescu, ,Drept constitutional comparat”, Tratat, Ed. Lumina LEX,
Bucuresti, 2007, vol. I, p. 79.

Constanta Calinoiu, Victor Duculescu, ,Drept parlamentar”, Ed. Lumina LEX, Bucuresti, 2006, p. 8.

Regulamentul Parlamentului, adoptat prin Legea nr. 797-XI din 02.04.96 (M. O. nr. 81-82 din 19.12.96 art. 765).
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de razboi sau de catastrofa. Prevederi similare gasim Tn alin. (3) art. 1 din Regula-
mentul Parlamentului si respectiv alin. (1) art. 73, din Codul electoral, precum si
n alin. (5) art. 2 din Legea despre statutul deputatului in Parlament?.

Din aceasta norma rezulta clar ca la modul general mandatul deputatilor este de
4 ani si incepe la data alegerilor, deoarece in aceasta zi poporul, prin votul sau,
si-a desemnat reprezentantii. In acelasi timp, asa cum, pe bund dreptate, men-
tioneaza prof. V. Popa, trebuie sa distingem doua faze de incepere a mandatului
parlamentar: de facto si de jure.®

De facto, intr-adevar, durata mandatului de deputat incepe din data alegerilor,
deoarece are ca efect ,aplicarea imunitatii parlamentare si a responsabilitatii
pentru opiniile exprimate, precum si a unor drepturi materiale din cele cuvenite
parlamentarilor. Ea implica si obligatia de a da curs convocarii”*® Parlamentului
de catre Presedintele Republicii Moldova (alin. (2) art. 63 din Constitutie).

Aceste argumente au stat la baza alin. (4) art. 2 al Legii despre statutul deputa-
tului Tn Parlament, potrivit caruia ,Deputatii intra in exercitiul mandatului din
momentul alegerii cu conditia validarii lui ulterioare”.

De jure, conform prevederilor alin. (1) art. 69 din Constitutie, deputatii intrd in
exercitiul mandatului sub conditia validarii. Obligativitatea validarii este stipulata
expres in art. 62 din Constitutie, potrivit caruia Curtea Constitutionald, la propu-
nerea Comisiei Electorale Centrale, hotaraste validarea mandatului de deputat
sau nevalidarea lui in cazul incalcarii legislatiei electorale. Aceasta prevedere nu
afecteaza caracterul reprezentativ al mandatului. Desi mandatul parlamentar
este expresia votului corpului electoral, el ,,nu poate dobindi o confirmare juridi-
ca decit din momentul validarii, intrucit parlamentarul chiar ales in conditii con-
crete, fara nici un fel de frauda, poate sa fie afectat de anumite incompatibilitati,
care sa nu-i permita sa exercite mandatul”.?

Totodata, alin. (2) al acestui articol contine prevederea, potrivit careia calitatea
de deputat inceteaza la data intrunirii legale a Parlamentului nou ales, deoarece
anume la aceasta sedinta se valideaza oficial mandatul deputatului, ales in noul
Parlament.

lar potrivit alin. (2) art. 63 din Constitutie, Parlamentul se intruneste la convoca-
rea Presedintelui Republicii Moldova, in cel mult 30 de zile de la alegeri. Preve-
dere completata prin alin. (3), potrivit caruia mandatul Parlamentului se prelun-
geste pina la intrunirea legalad a noii componente.

Aceastd prevedere este pe deplin justificata gratie principiului continuitatii exer-
citdrii puterii de stat de catre Parlament, ca organ reprezentativ suprem al popo-
rului. Tn Constitutie principiul “continuitatii exercitérii puterii” nu este stipulat ex-

8 Codul Electoral (Monitorul Oficial).

9 Legea despre statutul deputatului in Parlament, nr. 39-XIllI din 07.04.94, (republicatd in M.O. nr. 57 din 18 mai 2000)
10 Victor Popa, ,Drept parlamentar”, Chisinau, 1999, p. 88.

11 Mihai Constantinescu, loan Muraru, ,Drept parlamentar”, Ed. ,GRAMAR”, Bucuresti, 1994, p. 75.
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pres, el este dedus pe cale doctrinara din analiza normelor ce determina functiile
Parlamentului. Asa, spre exemplu, art.66 din Constitutie stabileste atributiile de
exclusiva competenta si de baza ale Parlamentului, printre care exercita controlul
parlamentar asupra puterii executive; declara mobilizarea generala sau partial3;
declara starea de urgenta, de asediu sau de razboi; initiaza cercetarea si audierea
oricarei chestiuni ce se refera la interesele societatii.

Or aceste situatii pot aparea in orice moment, ele necesitind o examinare ur-
genta, prin convocarea sesiunilor extraordinare in conformitate cu prevederile
art.67, alin. (2) din Constitutie.

Ce-i drept, pentru a evita posibilele abuzuri ale parlamentarilor, Constitutia sta-
bileste Tn mod expres si limitativ ca Tn aceasta perioada, adica de la data alegerii
noului Parlament si pind la intrunirea lui legala, Parlamentul precedent nu poate
modifica Constitutia si nu poate adopta, modifica sau abroga legi organice.

c) Atributiile Parlamentului

Din momentul constituirii legale, Parlamentul intra in exercitiul deplin al func-
tiilor si atributiilor stabilite Tn textul Constitutiei, urmind o ordine de formare a
institutiilor statale.

n conditiile concrete din Republica Moldova, cind s-au numit alegeri anticipate
in legdtura cu dizolvarea Parlamentului in conformitate cu alin. (5) art. 78 din
Constitutie, adica nealegerea Presedintelui Republicii Moldova dupa data de 29
iulie 2009 (ziua alegerilor) Presedintele interimar urmeaza a emite un decret,
prin care sa convoace, in conformitate cu prevederile alin. (2) art. 63, sedinta de
constituire a Parlamentului nou ales.

n conformitate cu prevederile art. 3 din Regulament, Parlamentul se considera
legal constituit din data sedintei de constituire. Aceasta sedinta trebuie sa fie
prezidata de cel mai in virsta deputat, ulterior, dupa alegeri, de Presedintele sau
de unul dintre vicepresedintii Parlamentului.

Presedintele sedintei de constituire a Parlamentului nou ales ofera cuvintul Pre-
sedintelui Curtii Constitutionale, care prezinta raportul privind rezultatele ale-
gerii Parlamentului si validarea mandatelor deputatilor alesi. Din acest moment
Parlamentul nou ales este constituit si urmeaza sa intreprinda urmatorii pasi.

n primul rind, in conformitate cu prevederile alin. (1) art. 4 din Regulament, in
vederea formarii organelor de lucru si a organizarii activitatii Parlamentului, de-
putatii constituie fractiuni parlamentare Tn baza listelor concurentilor electorali.

Fiecare grup parlamentar care a acces in Parlament convoaca sedinta grupului, la
care solutioneaza urmatoarele chestiuni:

e decide formarea fractiunii parlamentare cu indicarea componentei nume-
rice nominale;
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o alege presedintele si secretarul fractiunii.

Toate aceste actiuni, inclusiv hotaririle respective, sunt consemnate intr-un pro-
ces verbal.

Dupa constituirea fractiunilor parlamentare, presedintele fiecarei fractiuni trebu-
ie sa prezinte Parlamentului componenta numerica si nominala a fractiunii par-
lamentare. Aceasta prezentare se face oral, iar procesul verbal corespunzator se
remite presedintelui sedintei. Tot la aceasta sedinta, in conformitate cu alin. (12)
art. 4 din Regulament, prin declaratie trebuie sa fie anuntata majoritatea parla-
mentara, care poate fi constituita dintr-o fractiune sau o coalitie a fractiunilor. Si
acest moment se consemneaza, Parlamentul doar va lua act de faptul implinit.

Dupa aceasta Parlamentul va alege pentru inceput organele directorii ale Parla-
mentului, adica Presedintele si vicepresedintii de Parlament.

Pentru aceasta, la propunerea fractiunilor parlamentare, se constituie comisia
pentru alegerea Presedintelui Parlamentului, aprobata prin votul majoritatii de-
putatilor alesi.

n conformitate cu prevederile alin. (2) art. 64 din Constitutie, Presedintele Par-
lamentului se alege prin vot secret, cu o majoritate a voturilor deputatilor alesi,
pe durata mandatului. Din textul constitutional nu rezulta obligativitatea alegerii
Presedintelui Parlamentului pe baza de alternativa, lasind acest lucru la discretia
legiuitorului.

Aceasta situatie este prevazuta in art. 9 (7) din Regulament, care admite si situa-
tia alegerii pe baza de alternativa, dar nu o impune. Dupa ce a fost ales Presedin-
tele Parlamentului, presedintele comisiei de constituire a Parlamentului nou-ales
isi Tncheie misiunea transmitind functia Presedintelui Parlamentului.

n continuare Parlamentul trebuie si procedeze conform art. 10 (8) din Regula-
ment, la alegerea vicepresedintilor Parlamentului, care sunt propusi de Presedin-
tele Parlamentului, in prealabil fiind consultate fractiunile parlamentare.

Urmatorul pas pe care trebuie sa-l faca Parlamentul este formarea Biroului per-
manent — organ de lucru al acestuia. Din Biroul permanent fac parte din oficiu
Presedintele Parlamentului si vicepresedintii. lar componenta numerica nomina-
I3 a Biroului permanent se va stabili prin hotarirea Parlamentului, la propunerea
fractiunilor parlamentare.

Dupa ce va fi format Biroul permanent, acesta trebuie sa stabileasca numarul
comisiilor permanente, denumirea, componenta numerica si nominala a fiecarei
comisii. Propunerea Biroului permanent urmeaza sa fie adoptata prin hotarirea
Parlamentului.

Cu adoptarea acestei hotariri Parlamentul, ca ramura autonoma a puterilor in
stat, va incheia procesul de formare a organelor sale de lucru.
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Din acest moment Parlamentul, conform prevederilor constitutionale, trebuie sa
procedeze la crearea a doua institutii ale puterii executive, si anume, alegerea
Presedintelui Republicii si investirea noului Guvern, prevederi stipulate in art. 78
si art. 98 din Constitutie, precum si in art. 124-128 din Regulament.

n acest context trebuie s§ mentiondm c& nici Constitutia si nici Regulamentul
nu determind strict consecutivitatea formarii acestor doua institutii ale puterii
executive (esenta lor va fi examinata in subcapitolele urmatoare, aici examinam
doar procedura constituirii lor).

Unica problema care apare este aceea c3, in conformitate cu prevederile alin. (1)
art. 98 din Constitutie si, respectiv, alin. (1), art. 127 din Regulament, Presedin-
tele Republicii Moldova, dupa consultarea fractiunilor parlamentare, urmeaza
sa desemneze, prin decret, candidatura la functia de Prim-ministru. S-ar impu-
ne, in asa conditii, mai intii alegerea Presedintelui Republicii si apoi investirea
Guvernului.

Tns3 atit teoretic, cit si practic procedura alegerii ins3si poate dura, pe de o parte,
iar, pe de alta parte, poate interveni interimatul functiei de Presedinte al Repu-
blicii Moldova, ca rezultat al vacantei acesteia.

n aceste conditii posibile, in prim plan se impun prevederile alin. (1) art. 96 din
Constitutie, potrivit caruia Guvernul asigura realizarea politicii interne si externe
a statului si exercita conducerea generala a administratiei publice. Totodata, alin.
(2) art. 96 stipuleaza ca in exercitiul atributiilor Guvernul se conduce de progra-
mul sdu de activitate, acceptat de Parlament.

Asadar, In momentul in care Parlamentul nou ales s-a constituit si si-a format
structura suntem Tn prezenta unei confuzii de drept si de fapt.

Pe de o parte, poporul, unicul detinator al suveranitatii, si-a constituit o noua
reprezentanta nationala, care urmeaza sa-si realizeze propriul program de gu-
vernare prin investirea noului Guvern, iar, pe de altd parte, la conducere se afla
Guvernul investit de legislatura precedenta, cu un program contrar noii politici
rezultate din alegeri.

Practica unor tari (Norvegia, Suedia, Romania etc) cunoaste cazuri de formare a
“guvernului de unitate nationala” atunci cind Tnh guvern este reprezentata si ma-
joritatea si opozitia, asumindu-si un program de guvernare ce include prevederi-
le programelor de guvernamint a tuturor partidelor ce au acces in Parlament.

Sunt cunoscute si cazuri, dar mai putin frecvente de “guvern de minoritate”, adi-
ca echipa guvernamentala este formata de catre opozitie.

in ambele cazuri guvernele trebuie s3 intruneascd o majoritate parlamentars,
adica cel putin de 50%+1 voturi din numarul deputatilor alesi, vot cu care Guver-
nul poate fi si demis. latad din ce considerente “guvernul de minoritate” este mai
vulnerabil si nu asigura stabilitate guvernamentala.
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Vom argumenta teza noastra si prin prevederile alin. (1) art. 103 din Constitutie.
Guvernul Tsi exercita mandatul pina la data validarii alegerilor pentru un nou Par-
lament. Totodata, art. 126 alin. (1) din Regulament stipuleaza ca dupa formarea
integrala a structurilor Parlamentului, acesta audiaza raportul Primului ministru
si accepta declinarea atributiilor de catre Guvern.

Totodata, potrivit alin.(2) art. 103 din Constitutie, (din ziua validarii noului Parla-
ment (alin.(1) art 103 si alin.(1) art. 126 din Regulament) si alin.(2) art. 106 din
Regulament), Guvernul pe aceasta perioada, pina la depunerea juramantului de
catre membrii noului Guvern, indeplineste numai functiile de administrare a tre-
burilor publice, adica nu adopta hotariri si ordonante.

Aceste circumstante ne permit a considera oportuna mai intii investirea noului
Guvern, asigurandu-se astfel guvernarea depling, si apoi alegerea Presedintelui
Republicii Moldova.

d) Incompatibilitati — garantii ale protectiei mandatului de deputat

La examinarea acestui subiect, trebuie sa pornim de la art. 6 din Constitutie, po-
trivit caruia Tn Republica Moldova puterea legislativd, executiva si judecatoreasca
sunt separate si colaboreaza in exercitarea prerogativelor ce le revin potrivit pre-
vederilor Constitutiei.

Argumentarea stiintifica a acestui principiu apartine marelui iluminist francez
Montesquieu, fiind expusa in celebra lucrare ,Despre spiritul legilor”, in care,
printre altele, el mentiona ,Totul ar fi pierdut, daca acelasi om sau acelasi corp
de conducatori sau de nobili sau al poporului ar exercita toate aceste trei puteri,
pe cea de a face legi, pe cea de a aduce la indeplinire hotaririle obstesti si pe cea
de a judeca infractiunile sau litigiile dintre particulari”*?.

Pentru ca acest lucru sa nu se intimple, este necesar ca puterea sa fie infrinta de
putere, adica puterile statului trebuie sa fie separate. Dezvoltind aceasta idee,
alin. (1) art. 68 din Constitutie stipuleaza ca, in exercitiul mandatului, deputatii
sunt in serviciul poporului.

Totodata, art. 71 din Constitutie statueaza ca deputatul nu poate fi persecutat
sau tras la raspundere juridica pentru voturile sau pentru opiniile exprimate in
exercitarea mandatului.

Pentru realizarea mandatului reprezentativ, deputatul are nevoie de anumite
garantii. Printre aceste garantii se numara si incompatibilitatile, conditie preva-
zutd Tn alin. (1) art. 70 din Constitutie, conform caruia calitatea de deputat este
incompatibila cu exercitarea oricarei alte functii retribuite, cu exceptia activitatii
didactice si stiintifice.

12 Constanta Calinoiu, Victor Duculescu, op. cit., p. 77.
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Incompatibilitatile Tn exercitarea functiilor publice in general sunt nece-
sare, deoarece ,... simultaneitatea functiilor este un obstacol in difuzarea
responsabilitatilor”*.

Incompatibilitatea impusa parlamentarului protejeaza independenta lui, 1l pro-
tejeaza contra influentei pe care Guvernul sau interesele private le pot exercita
asupra lui. in aceasta ordine de idei prof. V. Popa subliniazi: ,,Dacd am admite c3
deputatul ar ocupa concomitent si unele functii in domeniul public sau privat, ar
interveni unele consecinte negative, cum ar fi:

¢ lipsa de la unele sedinte ale Parlamentului;

e timp insuficient pentru examinarea profunda a proiectelor de legi;

e activitate insuficienta Tn comisiile permanente;

e dependenta materialad de functia cumulata;

e posibile tentative ale patronului sau altor persoane de a-i stabili compor-
tamentul Th anumite cazuri;

e posibilele sarcini de a solutiona prin exceptie sau prin influenta mandatu-
lui unele probleme de interes particular sau corporativ'®”.

Anume in scopul de a-i asigura deputatului, ca de altfel, oricarui functionar pu-
blic, independenta in realizarea competentelor atribuite si de a-i proteja de posi-
bilele influente s-a instituit incompatibilitatea, care poarta un ,,... caracter impe-
rativ, fiind de ordine publica si, deci, obligatorie pentru toate autoritatile publice,
inclusiv Parlamentul”?>.

Functiile retribuite incompatibile cu functia de deputat sunt stabilite ih art. 3
al Legii despre statutul deputatului Tn Parlament. Potrivit acestor reglementari,
mandatul de deputat este incompatibil cu functia de: a) Presedinte al Republicii
Moldova; b) membru al Guvernului (Prim-ministru, prim-vice-prim-ministru, vice-
prim-ministri, ministri si alti membri stabiliti prin lege organica — art. 97 din Con-
stitutie); c) avocat parlamentar si d) exercitarea oricarei alte functii remunerate,
inclusiv a functiei acordate de un stat strain sau de o organizatie internationala.

Daca deputatul se afla Tn unul din cazurile enuntate, el trebuie, in termen de 30
de zile de la data validarii mandatului, sa-si dea demisia din functia incompatibila
cu mandatul de deputat. insd daca deputatul nu a demisionat dup3 expirarea
a 30 de zile, el este suspendat de drept din functia incompatibila (art. 5 al Legii
despre statutul deputatului in Parlament).

Expresia “... suspendat de drept din functia incompatibilda” Tnseamna ca deputa-
tului nu se mai cere acordul lui pentru solutionarea problemei incompatibilitatii,
ci prin hotarire a Parlamentului se declara ca el, din data respectiva este sus-
pendat din functia fie de Presedinte al Republicii Moldova, membru Guvernului,
Primar General etc.

13 Montesquieu ,Despre spiritul legilor”, vol. |, Ed. stiintifica, Bucuresti, 1964, p. 143.

14 Andre Hauriou, Jean Gicquel, ,Droit constitutionelle et institutions politiques”, Editions Montchrestien, Paris, 1980, p. 1054-
1055.

15 V. Popa, op. cit., p. 97.
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Totodata trebuie de mentionat ca termenul de 30 zile nu poate fi prelungit nici sub
o conditie, dat fiind faptul ca nici Constitutia si nici Legea Statutului deputatului nu
prevad asa ceva. Ori si ce abatere de la acest termen este o incalcare a legislatiei.

n cazul suspendarii de drept a deputatului din functia incompatibil3 toate acti-
unile lui ulterioare, precum si actele emise in functia incompatibild (exemplele
mentionate) sunt ilegale si nu au putere juridica.

Pentru a evita asemenea cazuri, consideram oportun interventia Curtii Constitu-
tionale, care potrivit art.134, alin. (3) din Constitutie “.. asigura realizarea prin-
cipiului separarii puterii Tn stat in putere legislativd, putere executiv si putere
judecatoreasca...”.

“Interventia” poate surveni ori in baza sesizarii depuse de subiectii prevazuti de
legislatie, ori, ar trebui recunoscut dreptul din oficiu pentru Curtea Constitutio-
nalad in asemenea cazuri.

Sintetizind cele mentionate la acest subiect, putem afirma ca incompatibilita-
tea mandatului de parlamentar cu orice altd functie retribuitd este o trasdturd a
mandatului parlamentar, in temeiul cdreia parlamentarul este protejat de even-
tualele presiuni sau abuzuriindreptate impotriva sa si care concomitent ii asigurd
lui independenta si libertatea in exercitarea mandatului reprezentativ garantat
prin Constitutie si legi.

e) Legiferarea — functia de baza a Parlamentului

n cadrul competentelor sale, Parlamentul exercitd un sir de functii, printre care
cea mai importanta este functia de legiferare. Legiferarea, conform doctrinei,
este o forma specializatd a competentei generale a Parlamentului, in virtutea
careia , dezbaterea problemelor politice generale ale natiunii se finalizeaza prin
adoptarea unei norme de drept, ca expresie a vointei generale in reglementarea
unor raporturi sociale”?®,

lata de ce activitatea legislativa este o trasatura definitorie in activitatea Parla-
mentului, determinata de faptul ca legea (in sensul larg al cuvintului, incluzind si
Constitutia) este n fruntea ierarhiei izvoarelor de drept. Tocmai din aceste consi-
derente, Constitutia, prin art. 66, stabilind atributiile de baza ale Parlamentului,
porneste de la adoptarea legilor, hotararilor si motiunilor.

Tntrucit functia de legiferare rezults direct din textul Constitutiei, ea nu poate s
fie exercitata decit in limitele si in conditiile stabilite de aceasta. Analizind textul
Constitutiei Republicii Moldova, identificam douad conditii de exercitare a functiei
legislative de catre Parlament:

e conditie normal3, obisnuita;

e conditie restrinsa, determinata de anumite circumstante.

16  Mihai Constantinescu, loan Muraru, op. cit., p. 92.
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Prima conditie (situatie) este atunci cind Parlamentul legal constituit isi realizea-
za competentele determinate de Constitutie si de alte legi in intervalul legislaturii
respective de patru ani.

Conditia (situatia) a doua intervine in doua cazuri:
e prelungirea mandatului Parlamentului;
e dizolvarea Parlamentului.

Cit priveste primul caz, Constitutia, prin alin. (3) art. 63, stabileste ca, daca man-
datul Parlamentului se prelungeste pina la Tntrunirea legald a noii componente,
apoi in perioada de la data alegerii si pind la constituire, Parlamentul de legis-
latura precedentd nu poate modifica Constitutia si nu poate adopta, modifica
sau abroga legi organice. Totodata, in alin.4 se stipuleaza ca proiectele de legi
sau propunerile legislative inscrise pe ordinea de zi a Parlamentului precedent Tsi
continua procedura in noul Parlament.

Cazul al doilea se materializeaza prin: a) dizolvarea Parlamentului in conditiile
alin. (5) art. 78 din Constitutie — nealegerea Presedintelui Republicii Moldova de
catre Parlament; b) dizolvarea Parlamentului in conditiile art. 85 alin. (1) si (2),
adica imposibilitatea formarii Guvernului sau al blocarii procedurii de adoptare
a legilor.

fn ambele cazuri Constitutia nu stabileste competentele Parlamentului dizolvat.
De aceia recurgem la principiul analogiei legii, considerind ca si Tn aceste cazuri,
potrivit alin.(3) art. 63 din Constitutie, Parlamentul in perioada de la dizolvare
pind la intrunirea legald a noii componente nu poate modifica Constitutia si nu
poate adopta, modifica sau abroga legi organice.

f) Controlul parlamentar sub aspectul incompatibilitatii

Legea despre statutul deputatului in Parlament stipuleaza suplimentar anumite
obligatii ale deputatilor ce tine de sfera materiala si venituri.

Asa, conform art. 6, Tn decurs de 30 de zile de la validarea mandatului, deputatul
este obligat sa declare Biroului permanent orice activitate extraparlamentara pe
care va continua sa o desfasoare. lar daca in timpul exercitarii mandatului survin
schimbari Tn activitate, deputatul trebuie sa le aduca la cunostinta Biroului per-
manent in cel mult 10 zile de la data aparitiei lor.

Mai mult ca atit, la inceputul fiecarei legislaturi, Comisia juridica pentru numiri si
imunitati examineaza declaratiile deputatilor sub aspectul incompatibilitatii acti-
vitatii. La sesizarea aceleiasi Comisii, deputatul care se afla in unul din cazurile de
incompatibilitate este obligat sa faca asa ca incompatibilitatea sa inceteze.

Tn acelasi timp, deputatul este obligat s3 depund declaratia cu privire la venituri si
proprietate. Dupa depunerea declaratiilor, Comisia juridica pentru numiri si imu-
nitati, Tmpreuna cu organele fiscale, la inceputul fiecarei legislaturi organizeaza
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controlul si, in termen de cel mult doua luni de la data depunerii declaratiilor,
intocmeste un raport, care va fi aprobat de catre Parlament cu votul majoritatii
deputatilor prezenti.

Aceste prevederi se aplica si in cazul declaratiilor depuse cu trei luni Thainte de
expirarea mandatului.

2. Presedintia

2

Istoric s-a Tnradacinat practica, potrivit careia toate colectivitatile statale au un sef
de stat. Problema care se pune este relatia dintre Parlament si institutia sefului
statului, indiferent daca acesta este monarh sau presedinte de republica, tinind
seama de faptul ca ambele institutii se bazeaza pe elemente de legitimitate.

Acest raport dintre Parlament si seful statului depinde de tipul regimului politic.
Pentru Republica Moldova este caracteristic regimul politic de tip parlamentar,
stipulat in art. 1, alin. (2) si, respectiv, alin. (1) art. 78 din Constitutie.

Cu toate ca in regimurile politice parlamentare, Presedintele Republicii este o
figura mai mult decorativa, are totusi functii importante, cum ar fi functia de re-
prezentare, de garant si de mediere. Totodata, Presedintele Republicii Moldova
actioneaza cu succes prin conferirea mandatului viitorului premier, dar ,,... numai
dupa ce va avea girul forurilor politice si se va confrunta cu acestea”?’.

a) Modalitatea alegerii Presedintelui

n conformitate cu alin. (1) art. 78 din Constitutie, Presedintele Republicii Moldo-
va este ales de Parlament prin vot secret, pe baza de alternativa. insési procedura
este reglementata prin Legea cu privire la procedura de alegere a Presedintelui
Republicii Moldova??, potrivit art. 2 din care data alegerii pentru functia de Prese-
dinte al Republicii Moldova se stabileste prin hotarire a Parlamentului cu cel mult
45 de zile inainte de ziua expirarii mandatului Presedintelui in exercitiu.

Pornind de la faptul ca actualul Presedinte a depus juramintul la 7 aprilie 2005,
data la care a inceput exercitiul functiei, Parlamentul precedent trebuia sa sta-
bileasci alegerea Presedintelui pentru 20 februarie 2009. Tns3 acest lucru nu s-a
intimplat, fapt ce a atras dupa sine alegeri anticipate.

Revenim la procedura alegerii. Concomitent cu stabilirea datei alegerilor, Parla-
mentul, la propunerea fractiunilor parlamentare, instituie o comisie speciala de
desfasurare a alegerilor pentru functia de Presedinte, care dispune de un sir de
drepturi organizatorice si de control, stabilit in art. 4 al legii.

17  Ibidem, p. 134-135.
18  Philippe Ardaut, ,Institutions politiques et droit constitutionnel”, 7-e edition, L.G.D.J., Paris, 1995, p. 221.

107



108

FUNCTIONAREA INSTITUTIILOR DEMOCRATICE: PARLAMENT, EXECUTIV, JUDICIAR

Propunerea candidatilor pentru functia de Presedinte al Republicii Moldova poa-
te fi depusa incepind cu ziua fixarii alegerilor si se incheie cu 5 zile Thainte de
alegeri.

Dreptul de a depune candidatura la functia de Presedinte il au: 1) insasi persoana
care isi Tnainteaza propria candidaturad, sustinuta de cel putin 15 deputati, si 2) un
grup de cel putin 15 deputati.

Alegerile pentru functia de Presedinte al Republicii Moldova se desfasoara in se-
dinta publica speciala a Parlamentului la data stabilita. La aceasta sedintd, Prese-
dintele comisiei speciale sau unul din membrii ei prezinta Parlamentului candida-
tii Tnregistrati. Dupa aceasta, fiecarui candidat i se acorda dreptul de a se adresa
Parlamentului cu o scurta alocutiune si de a raspunde la intrebari.

Urmatoarea etapa este insasi procedura de votare stabilita in art. 8 al legii.

Dat fiind faptul ca la functia de Presedinte al Republicii Moldova pot candida
doua si mai multe persoane, art. 78 alin. (3), (4) si (5) si, respectiv art. 9 si art. 10
al legii impun norme speciale privind alegerea.

Potrivit acestor reglementari, este ales Presedinte candidatul care a obtinut vo-
tul a trei cincimi din numérul deputatilor alesi. In caz dacd nici un candidat nu a
intrunit numarul necesar de voturi, se organizeaza al doilea tur de scrutin intre
primii doi candidati stabiliti in ordinea numarului descrescator de voturi obti-
nute n primul tur. In aceste conditii intervine turul doi. Si dacd nici Tn acest tur
nici un candidat nu va intruni numarul necesar de voturi, se organizeaza alegeri
repetate.

n cazul in care si dup3 alegerile repetate Presedintele Republicii Moldova nu va
fi ales, Presedintele in exercitiu dizolva Parlamentul si stabileste data alegerilor
in noul Parlament.

Atunci cind alegerile au avut loc, comisia speciala totalizeaza rezultatele votarii
si prezintd informatia respectivd Parlamentului. in baza acestei informatii, Parla-
mentul adopta o hotarire, prin care confirma ca Presedintele Republicii Moldova
este ales.

Dat fiind faptul ca, in conformitate cu alin. (1) art. 79 din Constitutie, rezulta-
tul alegerilor pentru functia de Presedinte al Republicii Moldova trebuie validat
de Curtea Constitutionald, hotdrirea Parlamentului si actele Comisiei speciale se
prezinta imediat Curtii.

Curtea Constitutionald, in baza art. 135 alin. (1), lit. e) din Constitutie si in con-
formitate cu art. 4 alin. (1) lit. e) din Legea cu privire la Curtea Constitutionala®®
si art. 4 alin. (1) lit. e), art. 62 lit. d) din Codul jurisdictiei Constitutionale si, re-
spectiv, art. 12 din Legea cu privire la procedura de alegere a Presedintelui Re-

19 Legea cu privire la alegerea Presedintelui Republicii Moldova nr. 1274-XIV din 22.09.2000 (M. O. nr. 139-140, din 02.11.2000,
art. 996).
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publicii Moldova, in termen de trei zile de la primirea documentelor, va examina
in sedinta publica constitutionalitatea alegerii Presedintelui Republicii Moldova
si va emite o hotarire cu privire la validarea rezultatelor alegerilor, care se da
publicitatii imediat.

n cazul in care, insa, Curtea Constitutionald nu valideazi rezultatele alegerilor, se
va organiza, in termen de trei zile de la data pronuntarii hotararii, alegeri noi in
conformitate cu procedura deja descrisa.

Potrivit prevederilor art. 124 din Regulament, instalarea in functie a Presedinte-
lui Republicii Moldova nou ales se face in cadrul sedintei solemne a Parlamen-
tului, convocata cel tirziu dupa 45 de zile de la alegeri. Sedinta este condusa de
catre Presedintele Parlamentului Tn prezenta candidatului, a carei alegere a fost
validata de Curtea Constitutionala.

n cadrul acestei sedinte Presedintele Parlamentului oferd cuvintul Presedinte-
lui Curtii Constitutionale, care da citire hotararii Curtii cu privire la confirmarea
rezultatelor alegerilor Presedintelui Republicii Moldova si validarea mandatului,
declarandu-| Presedinte ales.

Dupa aceasta, candidatul declarat ales Presedinte al Republicii Moldova, in con-
formitate cu alin (2) art. 79 din Constitutie, depune urmatorul juramint: ,Jur sa-
mi daruiesc toatd puterea si priceperea propasirii Republicii Moldova, sa respect
Constitutia si legile tarii, sa apar democratia, drepturile si libertatile fundamenta-
le ale omului, suveranitatea, independenta si integritatea teritoriala a Moldovei”.
Din aceastd data incepe exercitarea mandatului Presedintelui nou ales.

b) Durata mandatului Presedintelui Republicii Moldova

Mandatul Presedintelui Republicii Moldova, in conformitate cu prevederile art.
80 alin. (1) din Constitutie, este de patru ani si se exercita de la data depune-
rii juramantului pina la depunerea juramantului de catre Presedintele nou-ales
(alin. (2)).

n acelasi timp Constitutia prevede si o exceptie, care tine de prelungirea manda-
tului, adica depasirea celor patru ani. Asa, alin. (3) stabileste ca mandatul Prese-
dintelui Republicii Moldova poate fi prelungit, prin lege organica, in caz de razboi
sau de catastrofa.

Asadar, prelungirea mandatului Presedintelui nu se produce de la sine, ci numai
in baza unei legi organice special adoptate de Parlament si doar fiind motivata fie
de razboi, sau fie de catastrofa.

De mentionat, spre bucuria noastra, ca Republica Moldova nu a utilizat aceste
prevederi si, deci, nu exista temeiuri pentru a prelungi mandatul Presedintelui
Republicii Moldova.
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Constitutia, Tn alin. (4) art. 80 contine Tncd o norma limitativa ce tine de durata
mandatului, si anume, nici o persoana nu poate indeplini functia de Presedinte
al Republicii Moldova decit pentru cel mult doua mandate consecutive. Sub in-
cidenta acestei prevederi a cazut dl V. Voronin, care a indeplinit doud mandate
consecutive respectiv, in anii 2001-2005 si Tn anii 2005-2009, aprilie, 7.

Acum revenim la norma generala ce tine de durata mandatului de 4 ani. La 07
aprilie 2005 dI V. Voronin, depunind juramintul, a intrat in exercitiul celui de-al
doilea mandat de Presedinte al Republicii Moldova pe durata de 4 ani (alin. (1)
art. 80 din Constitutie), care a expirat la 07 aprilie 2009, dat fiind ca nu a fost
adoptata o lege organica de prelungire a mandatului.

n acest caz, conform alin. (1) art. 90 din Constitutie, intervine vacanta functiei
de Presedinte al Republicii Moldova Tn legatura cu expirarea mandatului. lar daca
functia de Presedinte devine vacanta, potrivit art. 91 din Constitutie, intervine
interimatul functiei, care se asigura, in ordine, de Presedintele Parlamentului sau
de Primul-ministru.

Pentru a legifera aceasta stare, de fapt, Curtea Constitutionald, la sesizarea Parla-
mentului, in conformitate cu art. 135 alin. (1) lit. f) din Constitutie, urmeaza, prin-
tr-un aviz, sa constate circumstantele care justifica interimatul functiei. Si intrucit
potrivit art. 63 alin. (3) din Constitutie, mandatul Parlamentului se prelungeste
pina la intrunirea legala a noii componente, interimatul urma sa-| asigure Prese-
dintele Parlamentului — dI M. Lupu.

nsd, contrar prevederilor legale, functia de Presedinte al Republicii Moldova cu
mandatul expirat a exercitat-o dl V. Voronin, ceea ce echivaleaza cu uzurparea
puterii de stat.

Anterior am expus prevederile principiului separarii puterilor in stat, principiu
stipulat si Tn art.6 din Constitutie. La fel am ardtat ca si incompatibilitatile au o
menire de a asigura realizarea acestui principiu.

Or daca miinile aceleiasi persoane, ca exemplul dl V. Voronin se afla concomitent
siin functia de Presedinte al Republicii Moldova, care o detine ilegal si pe cea de
presedinte al Parlamentului nu este alt ceva decit uzurpare a puterii siimpunerea
spre executare a actelor emise farad suport legitim.

Apoi, dupa constituirea legala a Parlamentului nou ales prin scrutinul din 5 aprilie
2009 si alegerea dl V. Voronin in functia de Presedinte al Parlamentului, exercita-
rea interimatului de Presedinte al Republicii Moldova ii revenea dumnealui. Dar
nici de data aceasta nu s-au respectat normele constitutionale, fiind in prezenta
nelegitimitatii Presedintelui Republicii Moldova.

Dupa scrutinul din 29 iulie 2009 si constituirea legala a noului Parlament si for-
marea organelor de lucru, inclusiv alegerea Presedintelui Parlamentului, pe or-
dinea de zi din nou va fi pusa problema interimatului functiei de Presedinte al
Republicii Moldova.
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c) Atributiile Presedintelui Republicii Moldova

n linii generale, atributiile sefului de stat depind de tipul regimului politic, de
traditiile istorice si sunt strict determinate de Constitutie.

Tn cazul Republicii Moldova, la fel, atributiile Presedintelui republicii sunt strict
determinate de Constitutie, sunt plenare in exercitiu, indiferent cine le exercita
— Presedintele legitim desemnat prin sufragiu sau prin interimat. Constitutia nu
stabileste nici o limitare in functie de materie sau de timp.

Problema care apare in Republica Moldova este desemnarea Primului-ministru.
Asa cum am aratat, in regimurile politice parlamentare sefului statului ii revine
functia de a confirma mandatul viitorului premier. in general, seful de stat nu
poate interveni in procesul de desemnare a candidaturii la functia de premier,
el ia numai act ,de optiunile exprimate de electorat si desemneaza in fruntea
Guvernului pe liderul partidului majoritar”?. lar in tarile in care multipartidismul
impiedica, de regul3, realizarea unei majoritati in sprijinul unui singur partid (va-
riantd posibild si in Republica Moldova), seful de stat joaca un rol important in
desemnarea Guvernului, care trebuie includa reprezentantii mai multor partide.

Anume aceste idei stau la baza art. 98 din Constitutie si art. 127 din Regulament.
n conformitate cu aceste prevederi, dupa alegerile anticipate din 29 iulie 2009 si
constituirea legala a Parlamentului nou ales, Presedintele in exercitiu sau cel interi-
mar, in functie de situatia creatd dupa alegeri, va fi obligat sa consulte majoritatea
parlamentara, care are dreptul sa inainteze candidatura la functia de premier.

Dupa ce majoritatea parlamentara va nominaliza candidatura, Presedintele Re-
publicii Moldova va emite decretul, prin care va desemna aceasta persoanad in
functia de Prim-ministru. Cu emiterea acestui decret, inceteaza functia Presedin-
telui republicii Tn procesul de investire a Guvernului, functie care, asa cum vom
vedea in continuare, constitutional revine Parlamentului Republicii Moldova.

d) Incompatibilitatile cu functia de Presedinte al Republicii Moldova

n subcapitolul 1, sectiunea ,, d”, am descris notiunea de , incompatibilitate” par-
lamentara si am aratat menirea ei, trasaturi caracteristice si notiunii de ,incom-
patibilitate” in raport cu functia de Presedinte al Republicii Moldova.

n acest sens, Constitutia, prin art. 81 alin. (1), stabileste expres: calitatea de
Presedinte al Republicii Moldova este incompatibila cu exercitarea oricarei alte
functii retribuite.

De remarcat ca nici Constitutia, nici o alta lege nu determina procedura de so-
lutionare a situatiei de incompatibilitate. Suntem nevoiti din nou sa recurgem la

20 Legea cu privire la Curtea Constitutionald, nr. 317-XIll din 13.12.1994 (M. O. nr. 8 din 07.02.95, art. 86).
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principiul analogiei legii. Astfel Regulamentul Parlamentului, prevede un termen
de 30 de zile pentru alegerea in favoarea unei sau altei functii.

ntr-adevar, din data validarii mandatului de deputat, dupa scrutinul din 5 aprilie
2009 dI V. Voronin a intrat in situatia de incompatibilitate, dar, cu regret, nu a
depasit-o, el raminind concomitent si Presedinte al tarii si deputat, iar ulterior
si Presedinte al Parlamentului. Mai mult ca atit, nici Parlamentul nu si-a onorat
obligatiile, adicd nu a aplicat prevederile alin. (2) art. 5 din Legea despre statutul
deputatului in Parlament potrivit carora, in cazul in care deputatul se afla in ca-
zurile de incompatibilitate (art. 3 lit. a)) si nu a depus in termenul de 30 de zile
de la data validarii mandatului cererea de demisie din functia incompatibila cu
mandatul de deputat, dupd expirarea acestui termen este suspendat de drept
din functia incompatibila. Adica Parlamentul, printr-o hotarire, urma sa-l suspen-
de de drept pe dl V. Voronin din functia de Presedinte al Republicii Moldova, dar
nu a facut-o, acceptind, in asa fel, in mod tacit, uzurparea puterii de stat de o
singura persoana.

Procesual Comisia permanenta juridica, pentru numiri si imunitati urma sa in-
tocmeasca un raport, in care sa constate incompatibilitatea d-lui V. Voronin cu
functia de Presedinte al Republicii Moldova si sa-I prezinte in sedinta in plen al
Parlamentului. Dupa audiere Parlamentul prin hotarire urma sa-l suspende din
functia de Presedinte al Republicii Moldova. Apoi urma constatarea vacantei
functiei si se numea interimatul.

ns& nici Comisia si nici Parlamentul in ansamblu nu au intreprins nimic pentru a
respecta prevederile constitutionale.

Consideram ca din nou Curtea Constitutionald nu si-a realizat functia de garant
al suprematiei Constitutiei, conform art.134 alin. (3) din Constitutie. inca un ar-
gument in favoarea recunoasterii dreptului de a exercita functiile din oficiu, nu
numai la sesizarea subiectilor determinati in lege.

e) Unele aspecte relevante ale functiei de Presedinte al Republicii
Moldova

n cadrul acestui subiect vom elucida momentele ce tin de imunitatea Presedin-
telui si de punerea lui sub acuzare. Imunitatea prezidentiald, de altfel, ca si cea
parlamentard, este o garantie in exercitarea independenta si liberd a functiei pre-
zidentiale. lata de ce Constitutia, prin art. 81 alin. (2), stabileste ca Presedintele
Republicii Moldova se bucurd de imunitate si el nu poate fi tras la raspundere
juridica pentru opiniile exprimate in exercitarea mandatului.

Totodata, in calitate de garantie ca Presedintele Republicii isi va onora juramintul
depus si nu va savarsi infractiuni, Constitutia prevede si situatia de punere sub
acuzare a Presedintelui. Asa, potrivit alin. (3) art. 83 din Constitutie, Parlamentul
poate hotari punerea sub acuzare a Presedintelui Republicii Moldova cu votul a
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cel putin a doua treimi din numarul deputatilor alesi, in cazul in care savirseste o
infractiune. Judecarea cauzei tine de competenta exclusiva a Curtii Supreme de
Justitie.

Presedintele Republicii Moldova este demis de drept la data raminerii definitive
a sentintei de condamnare.

3. Guvernul Republicii Moldova

Institutia Guvernului ocupa un loc foarte important in toate constitutiile lumii,
fiindca el este titularul puterii executive. Acest lucru este stipulat si in Constitutia
Republicii Moldova 1n art. 96, potrivit caruia Guvernul asigura realizarea politicii
interne si externe a statului si exercita conducerea generald a administratiei pu-
blice. in exercitarea atributiilor, Guvernul se conduce de programul siu de activi-
tate, acceptat de Parlament.

Pe aceste prevederi constitutionale se bazeaza relatia dintre Parlament si Guvern,
care imbraca o gama larga de modalitati, prin care Guvernul este ,chemat sa jus-
tifice indeplinirea programului sau de guvernare”?, lucru asigurat prin functia de
control al Parlamentului. In rindurile urmé&toare vom descrie toate etapele.

a) Investirea Guvernului

n subcapitolul anterior am expus procedura de desemnare a candidatului pentru
functia de Prim-ministru.

Candidatul desemnat prin decret prezidential pentru aceasta functie in confor-
mitate cu art. 98 alin. (2) din Constitutie si, respectiv, art. 127 alin. (2) din Re-
gulament va cere, in termen de 15 zile de la desemnare, votul de Tncredere al
Parlamentului asupra programului de activitate si a intregii liste a Guvernului.

La data stabilita se convoacad sedinta Parlamentului. Primul-ministru desemnat va
da citire programului de activitate si listei nominale a Guvernului. Aceste docu-
mente se dezbat public in sedinta.

Dupa incheierea dezbaterilor, Presedintele Parlamentului supune votului de Tn-
credere Programul si, separat, lista Guvernului, in conformitate cu alin. (1) si (2)
art. 128 din Regulamentul Parlamentului.

Parlamentul acorda incredere Guvernului cu votul majoritatii deputatilor alesi,
adica cel putin 52 de voturi ,,pro”.

Dupa aceasta intervine din nou Presedintele Republicii Moldova, care, potrivit
alin. (4) art. 98 din Constitutie, in baza votului de incredere acordat de Parla-
ment, numeste prin decret Guvernul.

21 Codul jurisdictiei constitutionale, nr. 502-XIII din 16.06.95 (M.O. nr. 53-54 din 28.09.95, art. 597).
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b) Durata mandatului Guvernului

Pentru inceput vom sublinia ca textul Constitutiei nu stabileste Th mod special du-
rata mandatului Guvernului, ca Tn cazul Parlamentului si Presedintelui republicii.
Din contextul prevederilor legale se prezuma ca Guvernul se investeste pe durata
mandatului Parlamentului. insa practica rareori confirma aceasta prezumtie, Gu-
vernele fiind tentate sa demisioneze pe durata unei legislaturi a Parlamentului.

Constitutia se refera doar la momentul inceputului exercitiului mandatului si la
momentul incetarii lui.

Conform alin. (5) art. 98 din Constitutie, Guvernul isi exercita atributiile din ziua
depunerii jJuramantului de catre membrii lui in fata Presedintelui Republicii Mol-
dova. lar alin. (1) art. 103 din Constitutie stipuleaza ca Guvernul isi exercita man-
datul pina la data validarii alegerilor pentru un nou Parlament.

Totodata, trebuie sa facem distinctie intre mandatul Guvernului ca institutie si
mandatul membrului de Guvern. Astfel, art. 100 din Constitutie prevede ca func-
tia de membru al Guvernului inceteaza in caz de demisie, de revocare, de incom-
patibilitate sau de deces.

n acelasi timp Constitutia mai stabileste doud cazuri de incetare a mandatului
Guvernului, si anume: a) exprimarea votului de neincredere de catre Parlament
si b) demisia Primului-ministru.

n conformitate cu art. 106 din Constitutie, Parlamentul, la propunerea a cel pu-
tin o patrime din deputati, isi poate exprima neincrederea in Guvern, cu votul
majoritatii deputatilor. Aceasta initiativa se examineaza dupa trei zile de la data
prezentarii in Parlament.

Odata exprimat, votul de neincredere atrage dupa sine demisia intregului Gu-
vern.

Al doilea caz este stipulat Tn alin. (3) art. 101 din Constitutie, potrivit caruia in
cazul demisiei Primului-ministru, demisioneaza intregul Guvern.

c) Atributiile Guvernului Republicii Moldova

Pe linga atributiile prevazute direct in textul Constitutiei, Guvernuluifi revin un sir
de competente stabilite expres in Legea Guvernului,? atributii pe care le exercita
nelimitat.

Pentru studiul nostru prezinta interes exceptiile sau limitarile stabilite Tn activita-
tea Guvernului in anumite situatii concrete legate de exercitarea mandatului.

Conform alin. (2) art. 103 din Constitutie, Guvernul, in cazul exprimarii votului de
neincredere de catre Parlament, al demisiei Prim-ministrului sau in cazul validarii

22 Constanta Calinoiu, Victor Duculescu, op. cit., p. 189.
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alegerilor pentru un nou Parlament, ,,indeplineste numai functiile de administra-
re a treburilor publice, pina la depunerea jurdmantului de catre membrii noului
Guvern”.

Prevederi similare contine Regulamentul Parlamentului. Potrivit art. 126 din Re-
gulament, dupa constituirea legald a Parlamentului si formarea propriilor organe
de lucru, Parlamentul audiaza raportul Primului-ministru si accepta declinarea
de citre Guvern a imputernicirilor. in acest caz Guvernul va indeplini numai func-
tiile de administrare a treburilor publice, pina la acordarea increderii noii liste a
Guvernului.

ntr-un cuvint, Tn acest timp Guvernul nu poate si nu are dreptul s3 adopte hota-
riri, sa emitd ordonante, sa dea initiative legislative etc.

d) Interimatul functiei de Prim-ministru

n regimurile politice semi prezidentiale si parlamentare, Guvernul este condus
de un Prim-ministru eficient si cu largi imputerniciri si care coordoneaza activita-
tea membrilor acestuia, respectind atributiile ce le revin. Asadar, capul Guvernu-
lui este Primul-ministru.

Constitutia atribuie un rol deosebit functiei de Prim-ministru, care determina in
fond soarta intregului Guvern.

Din aceste considerente alin (2) art. 101 din Constitutie stipuleaza expres ca in
cazul imposibilitatii Prim-ministrului de a-si exercita atributiile sau in cazul de-
cesului acestuia, Presedintele Republicii Moldova va desemna un alt membru al
Guvernului ca Prim-ministru interimar pina la formarea noului Guvern. Interima-
tul pe perioada imposibilitatii exercitarii atributiilor Tnceteaza, daca Prim-minis-
trul Tsi reia activitatea in Guvern.

e) Incompatibilitatile

Acest subiect I-am abordat anterior, de aceea ne vom limita la expunerea art.99
din Constitutie, care statueaza ca functia de membru al Guvernului este incom-
patibild cu exercitarea oricarei alte functii retribuite, cu toate consecintele enun-
tate deja.

Citeva aspecte legate de activitatea Guvernului Republicii Moldova

Conform art. 106/1 din Constitutie, Guvernul isi poate angaja raspunderea in fata
Parlamentului asupra unui program, unei declaratii de politica generala sau unui
proiect de lege.

Daca in termen de trei zile de la prezentarea acestor acte este depusa o motiune
de cenzurd, adoptatd cu votul majoritatii deputatilor, atunci Guvernul este de-
mis. lar daca motiunea de cenzura nu a fost adoptata si, deci, Guvernul nu este
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demis, atunci proiectul de lege se considera adoptat, iar programul sau declara-
tia de politica generala devine obligatorie pentru Guvern.

Al doilea moment, asupra cdruia ne vom opri, se refera la incetarea functiei de
membru al Guvernului. Potrivit art. 100 din Constitutie, functia de membru al
Guvernului inceteaza n caz de demisie, de revocare, de incompatibilitate sau de
deces.

n aceste cazuri intervine vacanta functiei. lar potrivit alin. (6) art. 98 din Consti-
tutie, in caz de vacanta a functiei sau de remaniere guvernamentala, Presedinte-
le Republicii Moldova revoca si numeste, la propunerea Prim-ministrului, pe unii
membri ai Guvernului.

4. Puterea judecatoreasca in Republica Moldova

Ideea statului de drept este indisolubil legata de justitie, chemata sa promoveze
legalitatea n activitatea organelor de stat, sd apere ferm drepturile si libertatile
cetatenilor. In acest context profesorul I. Deleanu subliniaza c3 , printr-un original
circuit feed-back, dreptul odata creat se impune statului — el Thsusi subiect de
drept — asemenea altor subiecte.

Pentru a avea forta de a se impune, citeva minime conditii sunt inalienabile: pos-
tularea prin normele dreptului a unor valori morale si politice autentice si persu-
asive pentru societatea civila globala si pentru individ; instaurarea unei ambiante
democratice; consolidarea principiului responsabilitatii statului; institutionaliza-
rea unor mijloace de control eficiente asupra activitatii lui; instituirea unei ordini
juridice coerente si stabile; promovarea stricta a principiului legalitatii si a consti-
tutionalitdtii; transformarea omului in reper axiologic cardinal”?3.

Actionind ca un factor de echilibru intre puterea legislativa si puterea executiva,
puterea judecatoreasca este chemata sa ,repare orice eventuale disfunctionali-
tati in sistemul separatiei puterilor, sa permita, prin mijloacele sale specifice, re-
pararea unor nedreptati, eliminarea oricaror abuzuri nedorite de putere, garant-
ind totodata suprematia legii si contribuind la faurirea unei imagini cu adevarat
convingatoare cu privire la valorile democratiei”?*.

Vom incheia acest subcapitol cu adevarul, potrivit caruia justitia s-a impus ca o
idee si realitate, in care oamenii cred ca i poate apara atunci cind drepturile lor
legitime sunt incdlcate, ca similarul dreptatii mereu triumfatoare. Dictonul prefe-
rat in legatura cu justitia este , Fiat justitia pereat mundus” (justitia sa-si urmeze
cursul ei, chiar daca lumea ar fi sa piara). Semnificatia acestui dicton este aceea
ca precum ,vesnica dreptate a dumnezeirii e neclintita in fermitatea ei, dezvalu-
indu-se Tn orice conditii, chiar ale prabusirii intregii lumi, tot asa judecatorul care
se ocupa de un anume caz, trebuie sa-I duca la bun sfirsit si sa-l rezolve dupa

23 Ibidem, p.196
24  Legea cu privire la Guvern nr.64-XII din 31.05.1990
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cum 1l indeamna stiinta si constiinta, chiar daca intre timp ar veni sfirsitul lumii
cu toate grozaviile sale”?.

a) Infiintarea instantelor extraordinare in Republica Moldova

Potrivit art. 114 din Constitutie, justitia se infaptuieste in numele legii numai de
instantele judecitoresti. in dezvoltarea acestui principiu, Constitutia, prin art.
115, stabileste in mod limitativ si imperativ, ca justitia se infaptuieste prin Curtea
Suprema de Justitie, prin curtile de apel si prin judecatorii. Doar pentru anumite
categorii de cauze pot functiona, potrivit legii, judecatorii specializate, cum ar fi
judecatoria economica si tribunalul militar. lar organizarea si competenta acestor
instante sunt reglementate prin lege organica.?

Totodata, alin. (3) art. 115 din Constitutie stipuleaza ca infiintarea de instante
extraordinare este interzisa.

Conform art.41 din Codul de procedura penala judecarea cauzelor penale in in-
stanta de fond tine de competenta exclusiva a judecatorilor de instructie. Sunt
cele de a dispune mésurile de constringere si arestarea. Insa in cazurile retinerii
tinerilor Tn perioada 7-8 aprilie 2009 in acest proces au fost implicati si alti jude-
catori, fara a fi fost emis vre-un act normativ a unui organ competent, Parlamen-
tul in cazul dat, de a implica alt3 categorie de judecitori. In acest caz actele emise
de ei nu au putere juridica si urmeaza a fi contestate.

b) Locul judecarii cauzelor

Potrivit reglementarilor legale?, toate cauzele aflate in administrarea judecato-
riilor se judeca numai n incinta instantei de judecata, unde sunt asigurate toate
conditiile necesare efectuarii actului de justitie.

Insd contrar acestor prevederi instantele de judecatd examinau cauzele in izo-
latoarele de detentie fie in birourile ofiterilor de urmarire penal3, fie in alte
birouri Tn afara sediilor instantelor de judecata. Ne mira faptul, tacerii Consi-
liului Superior al Magistraturii chemat printre altele sa aplice masuri discipli-
nare fata de judecatori, conform atributiilor garantate de art.123 alin. (1) din
Constitutie.

c) Dreptul la aparare

n conformitate cu art. 26 din Constitutia Republicii Moldova, dreptul la ap&rare
este garantat fiecirui cetdtean, cetdtean strdin sau apatrid. In acelasi timp, fieca-

25 lon Deleanu “Drept constitutional si institutii politice”, Tratat, Ed. Europa Nova, Bucuresti 1996, vol.1, p.113
26 Constanta Calinoiu, Victor Duculescu, Georgeta Duculescu, opera cititorului, p.99
27  loan Moraru “Drept constitutional si institutii politice”, Ed. ACTAMI, Bucuresti, 1992, p.147

117



118

FUNCTIONAREA INSTITUTIILOR DEMOCRATICE: PARLAMENT, EXECUTIV, JUDICIAR

re om are dreptul sa reactioneze independent, prin mijloace legitime, la incalca-
rea drepturilor si libertatilor sale.

Mai mult ca atit, partile, pe intreg parcursul procesului, au dreptul sa fie asistate
de un avocat ales sau numit din oficiu, care isi exercita imputernicirile in confor-
mitate cu Legea avocaturii.®

Constitutia interzice amestecul in activitatea persoanelor care exercita apararea,
asigurandu-le protectia, inclusiv prin pedepsirea faptasilor.

Ne vom opri doar la validarea mandatului de deputat. Am aratat deja ca in con-
formitate cu prevederile art.135 alin. (1) lit.a) din Constitutie, Curtea Constituti-
onala confirma rezultatele alegerii Parlamentului. Competenta detaliata in art.62
din Constitutie, potrivit caruia Curtea Constitutionald, la propunerea Comisiei
Electorale Centrale, hotardste validarea mandatului de deputat sau nevalidarea
lui in cazul incalcarii legislatiei electorale.

Dupa cum cunoastem rezultatele alegerilor din 5 aprilie 2009 au fost contestate
la Curtea Supremé de Justitie. In acest caz, Curtea Constitutionald urma si as-
tepte rezultatele examinarii de catre Curtea Suprema de Justitie a contestarilor
depuse, si mai apoi sa se pronunte. Mai mult ca atit, chiar avind decizia instantei
superioare, Curtea Constitutionald urma de sinestatator sa examineze contesta-
rea si Tn ultima instanta sa decida, valideaza sau invalideaza alegerile. Respectind
astfel si termenul rezonabil de examinare, precum si legalitatea alegerilor.

d) Obligativitatea deciziilor judecatoresti

Art. 120 din Constitutie prevede Th mod imperativ ca este obligatorie respectarea
sentintelor si a altor hotariri definitive ale instantelor judecatoresti, precum si
colaborarea solicitata de acestea in timpul procesului, al executarii sentintelor si
a altor hotariri judecatoresti definitive.

5. Curtea Constitutionala a Republicii Moldova

n subcapitolele precedente am examinat deja anumite competente ale Curtii
Constitutionale privind Parlamentul si Presedintele Republicii Moldova. Aici ne
vom opri la alte aspecte.

a) Statutul Curtii Constitutionale

Potrivit art. 134 din Constitutie, Curtea Constitutionala este unica autoritate de
jurisdictie constitutionald in Republica Moldova. in activitatea sa ea este inde-
pendenta de orice alta autoritate publica si se supune numai Constitutiei.

28 Legea privind organizarea judecatoreasca nr.514-XIl din 06.07.1995 (M.O. nr.58 din 19.10.1995)
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n aceastd unica ipostaza, Curtea Constitutionald garanteaz si trebuie sd garan-
teze suprematia Constitutiei (art. 7 din Constitutie), asigura realizarea principiu-
lui separarii puterii de stat in putere legislativa, putere executiva si putere jude-
catoreasca (art. 6 din Constitutie) si garanteaza responsabilitatea statului fata de
cetdtean si a cetateanului fata de stat.

b) Rolul hotararilor Curtii Constitutionale

n conformitate cu prevederile art. 140 din Constitutie, legile si alte acte normati-
ve sau unele parti ale acestora devin nule (s. n.) din momentul adoptarii hotararii
corespunzatoare a Curtii Constitutionale.

Hotaririle Curtii Constitutionale sunt definitive din momentul pronuntarii si nu
pot fi atacate. in acest context, potrivit art. 28 din Legea cu privire la Curtea
Constitutionald, actele ei sunt acte oficiale si executorii pe intreg teritoriul tarii,
pentru toate autoritatile publice si pentru toate persoanele juridice si fizice.

lar in conformitate cu art. 28 alin. (2) din lege, neexecutarea, executarea necores-
punzatoare, impiedicarea executarii actelor Curtii atrag dupa sine raspunderea
prevazuta de legislatia in vigoare.

Totodata, prin art. 72 al Codului jurisdictiei constitutionale Curtii i se permite sa-
si revizuiasca hotararile si avizele.

¢) Termenul de examinare a sesizarii

Potrivit prevederilor art. 32 din Legea cu privire la Curtea Constitutionala, Curtea
trebuie sa solutioneze sesizarea in termen de 6 luni de la data primirii materia-
lelor. Acesta este un termen general, care, in functie de obiectul sesizarii, dupa
cum am vazut anterior, poate fi redus la trei zile.

Suplimentar, prin art. 34-37 ale Codului jurisdictiei constitutionale, se stabileste
termenul de procedura.

d) Consiliul stiintific-consultativ

Potrivit art. 36 din Lege, pe linga Curtea Constitutionala se formeaza prin hotarire
Consiliul stiintific-consultativ, in care, in afara de judecatori ai Curtii Constitutio-
nale, sunt inclusi savanti si specialisti practicieni in domeniul dreptului.

n activitatea sa Consiliul stiintific-consultativ se conduce de un Regulament,
aprobat de Curtea Constitutionala.
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1. A brief overview of the legal provisions on freedom of
assembly in Moldova, and their relation to the provisions
of the Elections Code

In this section we will make a brief overview of the new Law on as-
semblies

The Law on assemblies no. 26 of February 22, 2008, which entered into force on
April 22, 2008, provides a clear definition of the term «assembly», which signifies
the temporary and voluntary presence of a group of people gathered together
in order to express ideas or attitudes. The law divides assemblies into four cat-
egories:

1) assemblies of a small number of people,

2) spontaneous assemblies,

3) simultaneous assemblies, and

4) general assemblies.

This classification allows more precise regulation of the phenomenon compared
with the general definition.

An assembly of a small number of people is an assembly attended by less than
50 people. A spontaneous assembly is an assembly, the initiation and conduct
of which comes as a direct and timely response to events in society, and which
may not be postponed, given the timeliness of events from the standpoint of its
participants. Simultaneous assemblies are situations when organizers conduct
several meetings in the same place and time. Typically, simultaneous meetings
express different ideas, while counter-demonstrations approach the same issues
from different perspectives. Simultaneous meetings should not be mistaken with
counter-demonstrations, which are a reaction to meetings that are taking place
or will take place.
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Table 1. The old and new Laws on assemblies - a comparative outline

Basic ideas

The abrogated Law on assemblies

The Law on assemblies currently
in effect

The Law on assemblies: observa-
tions, risk factors

1. Definition of the
notion of assembly,
principles of assembly

The definition is based on the
forms of assemblies, ignores
simultaneous and spontaneous
events.

Does not contain provisions on
religious, commercial, sports,
cultural and political assemblies.

A temporary, intended gather-
ing: contains provisions about
simultaneous and spontaneous
assemblies.

Includes political assemblies, but
does not contain provisions on
religious, sports, cultural or com-
mercial assemblies.

Establishes principles of legality,
non-discrimination, proportional-
ity and presumption in favor of the
freedom of assembly.

The new law is generic and more
precise with reference to all forms
of assemblies.

Includes political assemblies.
Defined principles allow for a

correct interpretation of the provi-
sions of the law.

2. Notifications/
Authorizations

Assemblies are authorized by the
City Hall 15 days prior to their
conduct.

Authorizations are granted in
special conditions.

No authorization is required to
conduct assemblies. The City Hall
must be notified 5 days prior to
the conduct of the assembly; small
and spontaneous assemblies do
not need for prior notification.

Favors a plurality of assemblies.

The spirit of the Law is liberal and
optional.

Facilitates the organization of
assemblies; allows an outline of
multiple events, including counter-
demonstrations.

3. Organizers and
participants

Only full-fledged citizens are
admitted.

Participation of children is
prohibited.

Anyone, including underage
persons and persons with a limited
legal capacity.

Eliminates all restrictions with
regard to the organization and
conduct of assemblies and the
participation of vulnerable groups.

4. Conditions for organ-
izing an assembly

A special commission decided

on the conduct of the assembly,
imposing certain conditions for the
reserve of non-authorization.

Conditions set with regard to the
form, duration, location, way and
timing of conducting assemblies —
the police recommended special
locations.

A special commission examines
the submitted notifications.

Meetings with organizers of
simultaneous assemblies.

Presents recommendations,
organizers decide on them.

Censorship is eliminated.

Provision on the involvement
of the authorities with regard
to the conditions of conducting
assemblies.

The risk consists in the insufficient
capacity of the local authorities
and the police to enforce the law.
Inappropriate involvement of the
authorities is ruled out.

5. Prohibition, limita-
tion or suspension of
assembly

The authorization requirement
often led to prohibition of assem-
blies, and taking such decisions to
court did not ensure a respect of
the right to assembly if the judg-
ment was pronounced too late.

Arguments invoked to the prohibi-
tion, limitation of suspension of
assemblies: defamation of the
nation, violation of public order or
of the constitutional regime.

In the cases of forced break-up

of assemblies, the decisions to
suspend assemblies were taken by
the police, with the participation
of the local authorities.

Authorities may ban or limit an as-
sembly only based on a court deci-
sion, which constitutes substantial
guarantee.

Suspending an ongoing assembly
is regarded as an extreme meas-
ure, which may be used only after
all other restriction measures have
been applied.

The local authorities and the
police take decisions to break-up
an assembly.

Contains substantial collater-
als and offers a limited number
of legal means to suspend an
assembly.

The risk consists in the insufficient
capacity of the local authorities
and the police to enforce the law.
Inappropriate involvement by the
authorities is ruled out.

Another risk may occur from the
tensions between the central and
local government.

6. Responsibilities of or-
ganizers and participants

Organizers are in charge of
maintaining public order and for
payment for provided services.

They bear some responsibility for
the actions of the participants and
the caused damage.

Organizers and participants are
responsible for their own actions
and must cooperate with the
police.

The authorities must provide the
required services.

Most of the administrative and
criminal sanctions remained
unchanged.

Partially limits the responsibility
of the organizers, provides for
possible obligations for the police
and local authorities.

The risk consists in the insufficient
capacity of the local authorities
and the police to enforce the law.
Inappropriate involvement of the
authorities is ruled out.
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Meetings with a small number of participants and spontaneous meetings are
not subject to administrative procedure for obtaining the authority’s consent. No
prior request or notification need be submitted to the local public authority for
their conduct. Authorities are entitled to challenge the conditions for spontane-
ous meetings if the organizers and participants have misused this right. At the
moment of preparation of the present study, there have been no recorded cases
when the authorities have challenged the conditions for conducting spontane-
ous meetings or other assemblies.

The Law on assemblies only regulates meetings taking place outside buildings
or other areas closed to public access. The stairs leading to a building or the en-
trance terrace may be considered parts of the building (in the architectural plan),
but it is however inadmissible to ban assemblies from being conducted there. If
a meeting is conducted on the steps of a building it will not be regarded as being
held inside the building, and thus will not be considered a violation, unless the
assembly interferes with the functioning of the institution inside.

The current Law contains no restrictions on the distance from the building at
which the meeting may be held. At the same time, one must note that the right
to conduct meetings in the immediate vicinity or on the steps of a building is not
an absolute right; the organizers have the obligation to ensure that entrances to
the building are not blocked, that the activities of people working inside and the
conduct of business in the building is not obstructed, and must exercise their
right to assembly in good faith. Only in special cases, the City Hall or a court may
declare certain public places, which are normally open for all persons, tempo-
rarily closed to the public. Such a decision may be issued at the request of the
authority concerned and only in cases of official activities or repair works. The
decision must be made public, be lawful, and the limitations applicable to the
conduct of assemblies be strictly necessary and proportionate.

Assemblies may be conducted in a certain place or by the movement of partici-
pants. 'Movement' means moving participants from one address to another. For
the purpose of this law, the movement of participants on a particular segment
in the same area (e.g. movement of a group of people within the square of the
Great National Assembly) shall not be considered movement. Unlike the old re-
pealed law, the new Law provides that assemblies may be organized by minors
of 14 years, if accompanied by a person of full legal capacity. That minors are
entitled to attend and participate freely in any peaceful assembly is not an issue
at all. The Law also provides that the organizer may disseminate information on
the planned assembly: the location, date, time and purpose of the assembly as
well as any other relevant information, to encourage the public to attend by dis-
tributing leaflets, flyers, making public announcements, information campaigns,
or using other legal means.
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The notification procedure introduced by the new Law enshrines the principle of
presumption in favor of the assembly and provides for informing the public au-
thority of the organizers’ intention to conduct a public meeting. The notification
is carried out by registering a written statement with the local public authority
(town hall), which is obliged to give it a number, date and time of registration.
The five-day period from registration to the conduct of the assembly was con-
sidered to be a reasonable time to allow the authorities to take the necessary
measures to ensure the safety of participants at the assembly and to provide
services required in such cases. This requirement does not apply to spontaneous
meetings, -to which, considering their timeliness, one cannot apply the five-day
term- and to small meetings. As mentioned above, notification is not mandatory
for small meetings because the police possess the capacity to ensure order and
safety of participants without involving additional forces.

The demand in court to limit the right of assembly must be supported by strong
evidence that should demonstrate that the purpose and form of a planned as-
sembly is against the law. The grounds for prohibiting assemblies are outlined in
Article 8 of the law. The local public authority and the police must comply with
the legal provisions when disputing the assembly conditions and conduct.

The law provides that assemblies may only be conducted peacefully and with-
out arms. During the meetings, prohibited items shall be excluded, and organ-
izers shall seek to conduct meetings peacefully. Participants in assemblies are
required to maintain public order, and that requirement is a criterion of good
faith of the organizers.

The legal provisions on the suspension or break-up of assemblies are quite clear.
If an assembly is interrupted, the primary role is played by a representative of
the local authority who is obliged to attend the assembly. If during an assembly
public order is violated, or there are calls to war of aggression, or incitements to
national, racial, ethnic or religious hatred or discrimination, or if mass disorder is
instigated, and if other measures to calm the crowd have failed, the representa-
tive of the local authorities will ask the organizers to suspend the assembly.

If this demand is not fulfilled, the authority will insist on the break-up or the dis-
persion of participants. If they disobey, the authorities may ask the police to for-
cibly disperse the crowd. For their part, the police will first warn the participants
on the use of special means for a forced dispersal of the meeting, giving them
reasonable time to comply with the request and leave the place of the meeting
peacefully. If participants do not respond, the request shall be repeated. Only af-
ter these warnings are the police entitled to apply special means to disperse the
participants. If this happens, the police will prepare a minutes report in which
they will record the actions taken to break-up the assembly.

We note in this context that if the local government representative, for any rea-
son, fails to take the measures required by law to stop the illegal actions of some
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participants of the assembly, the police may intervene on their own. This obliga-
tion of the police is prescribed by the Law on the police.

After the Law on assemblies entered force, shortcomings in its implementation
occurred. The main problem is the interaction between the police and local pub-
lic authorities, which by law must work together to ensure the peaceful conduct
of assemblies. There is a strong need in this sense to develop and promote coop-
eration between law enforcement bodies and the local public authorities.

With regard to police and local government intervention in the conduct of ral-
lies, we must note that there have been cases where police officers applied the
provisions of the Contravention Code wrongfully and thus limited the right of
individuals to freedom of assembly and expression of opinion. The police often
proved unable to settle conflicts, calm the situation and respond appropriately to
aggressive and inappropriate behavior on the part of demonstrators.

The assemblies conducted in the context of the April 5 parliamentary elections
were a necessary aspect of the electoral campaigning. In accordance with the
Elections Code, meetings and rallies are defined as a way of conducting election
campaigns. Statistics show that in the first half of 2009 there were on average 82
rallies per month. Thus, in February 2009 there were 85 rallies, in March — 141
rallies, in April — 65, in May — 53, and in June - 79 rallies, all of them as part of
campaigns for parliamentary elections.

Chart 1. Statistical data on public meetings in 2009
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1 The right to public assemblies in the electoral context in 2009, http://credo.md/arhiva/documente/IntruniriPublice%20
2009%20v4%20ro.pdf
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Most of the electoral meetings held in 2009 were peaceful. However, in many lo-
calities there have been instances when meetings were hampered, in particular
by counter-demonstrators, the police or local public authorities. In some locali-
ties, police officers opened administrative cases against representatives of op-
position parties, all of which were later dismissed by the courts.

Chart 2. Statistical data on peaceful and violent public meetings in
20092
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The share of assemblies with elements of violence is decreasing; the absolute
number is very small.

2 The right to public assemblies in the electoral context in 2009, http://credo.md/arhiva/documente/IntruniriPublice%202009%20v4%20
ro.pdf
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Chart 3. Places where public meetings where conducted in 20092
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The preferred locations are the square of the Great National Assembly, the Par-
liament, the office of the Presidential administration, the public park, and the
office of the Prosecutor general.

3

The right to public assemblies in the electoral context in 2009, http://credo.md/arhiva/documente/IntruniriPublice%202009%20v4%20
ro.pdf
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Chart 4. Number of participants at public meetings in 2009
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The most common assemblies were small ones with less than 50 participants,
then come individual rallies, followed by meetings with an attendance of up to
300 people.
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2. Developments concerning the right to assembly after
the April 5, 2009 parliamentary election: case studies

In this section we will discuss some of the most important meetings held in this
period, which largely reflect the general situation on public assemblies in Moldo-
va after the April 5 election.

2.1. Public Meetings on April 6, 2009

On this day there were demonstrations:

¢ In front of the Chisinau City Hall,

e Near the Arc de Triomphe (In the square of the Great National
Assembly),

e At the office of the Presidential administration,

¢ In the square of the Great National Assembly,

e At the Parliament building, and

¢ At the office of the Central Electoral Commission (CEC).

After the results of the April 5 parliamentary elections were made public, sev-
eral groups of people launched accusations that the elections had been rigged.
At 12:00, the Chisinau City Hall registered the first preliminary notification from
an 'anti-communist initiative group», signed by V. Ungureanu and I. Mischevca,
announcing the organization of a rally in the period between 12:30 and 18:30 in
the area between the Chisinau City Hall building, the Arc de Triomphe, the monu-
ment of Stefan cel Mare, and the buildings of the Parliament and Presidential
administration. Organizers expected about 150 people to join the rally.

al) Public meetings in the afternoon of April 6, 2009

On the same day, at 12:50 the initiative group «l am Anti-Communist» submitted
a prior notification, signed by Ghenadie Brega, announcing to the local authori-
ties that several hundred people would gather near the Stefan cel Mare mon-
ument between 18:00-19:00 (on the same day) to protest against the alleged
fraud of the April 5 election.

At 13:15 a group of 30-40 people led by V. Ungureanu and I. Mischevca gathered
at the Chisinau City Hall to begin a march of protest against election fraud. The
group stopped at the Arc de Triomphe and held several speeches. The rally lasted
until 14:20, after which participants left.
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Chart 5. The events of April 6
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a2) Public meetings on the afternoon of April 6, 2009

Some 2,500-3,000 people gathered at the Stefan cel Mare monument at 18;00.
Most were informed about the event through short messages sent via cell phones
or website ads and announcements. The meeting was peaceful. The organizer
announced the purpose of the action, noting that a meeting may not be aggres-
sive, and called on people to observe public order and refrain from littering. At
that time there were only about 20 police personnel in the area to ensure public
order, although organizers also identified several people in plain clothes at the
event whom they suspected of collaborating with law enforcement bodies.

Shortly after the start of the rally, organizers asked the police to intervene to
calm some people behaving inappropriately in the crowd, but the request was ig-
nored. At 18:15, because of the congestion, the organizers proposed that they go
to the office of the Presidential administration, announcing that the President's
mandate was to expire on April 07, 2009.

The crowd moved towards the Presidential palace. Since the police did not in-
tervene to direct the flow of people, this move caused traffic jams on the main
street. The President’s palace was guarded by a cordon of 8-10 police officers,
with a distance of 5 meters between them.

The organizers of the meeting, as well as some leaders of opposition parties, ad-
dressed the crowd. The opposition leaders mentioned that they were going to
gather to hold an opposition rally in the square of the Great National Assembly
on April 7 at 10:00 hours. At 18:50, the organizers suggested the participants
continue the meeting in the square of the Great National Assembly. At 19:00,
there were between 5,000 and 6,000 people in the square.

It should be mentioned that the organizers were not prepared to manage the
crowd, as they did not have sound amplification equipment other than a few
loudspeakers, and there were no coordinators to facilitate the meetings among
the organizers. Later, the organizers admitted they were unprepared and did not
expect so many people to show up to the rally.

At 19:40 the organizers adjourned the rally, and this message was repeated sev-
eral times. Nevertheless, a large number of people remained in the square. Later
the group split: some people went to the Central Electoral Commission head-
quarters, and others left for the Presidential building.

At 22:00 hours, a group of 50 people displaying aggressive behavior blocked the
intersection of the streets Banulescu Bodoni and Stefan cel Mare, creating diffi-
culties for traffic for one hour. Not far away was a contingent of 50 police person-
nel that did not intervene in any way; thus the police failed to respond and did
not detain any of those aggressive individuals.
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The second group of people that went to the Central Electoral Commission head-
quarters also displayed rather aggressive behavior, and at approximately mid-
night several members of that non-homogeneous group wrecked a small shop.

On the morning of April 7, the Prosecutor General's Office issued a press release,
assessing as illegal and inadmissible the actions of organizers and participants at
the rally on April 6 held under the title «Day of Mourning», and referring to the
meeting held on April 6 between 16:00 and 23:20 in the Great National Assem-
bly square by Ghenadie Brega, with the active participation of several political
leaders (V. Filat, A. Tanase, V. Ungureanu, V. Pavlicenco, O. Cernei, V. Nagacevschi
etc.),which was attended by several hundred people.

The Prosecution announced that the Law on assemblies had been violated, that
rallies must be peaceful, and that organizers had to conduct the rallies in the
form, location and time indicated in the prior declaration, while participants
were required to comply with the law and respect public order. The prosecution
also noted that there were a number of violations of the law, namely: blocking
the main streets, attempts to damage means of public transport, involvement of
minors, inebriated participants and disrespect of other citizens. The Prosecution
announced the start of criminal proceedings under Art 285 of the Criminal Code
on mass disorders.

At 09:00 on April 7, the organizers of the rally of April 6 held a press conference
insisting that the rally was peaceful and lasted from 18:00 to 20:00 hours when
they asked the crowd to leave the square, and said that after adjourning the rally
they dissociate themselves from the subsequent events; they insisted that the
rally on April 6 was organized by civil society, and not by political parties.

2.2. Public meetings of April 7, 2009

Summary of events:

¢ In the square (from 09:10 until late evening and the morning of April 8),
attended by members of political parties and various groups (5-6 thousand
people);

e Inthe area between the Parliament and Presidential buildings (10:00 un-
til late evening and the morning of April 8), sporadic groups, (7-10 thousand
people);

¢ The flow of people from and to the square and area between the Presi-
dent’s office and Parliament, political parties and calls from various groups
(2,000 people);
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al) the Square of the Great National Assembly

On April 7, starting at 09:10, a crowd began to gather in the square of the Great
National Assembly. At 09:30 there were around 3,500 people in the square. No
sound amplification equipment was installed for the beginning of this rally.

Several large groups of people left simultaneously but apparently undirected,
from the square to the area between the President’s office and Parliament,
thus diminishing significantly the number of protesters in the square. Between
11:00 and 14:50, there were no more than 1,500 people in the square. Later, the
number of people gathered there rose to 2,000, due to numerous calls made by
opposition party leaders addressed to the protesters in front of the President’s
office and Parliament, to return to the square.

During the day, especially after special sound equipment was installed, dozens
of people spoke to the crowd. Below is a scheme outlining the main speeches,
which were often spontaneous.

Sound amplification equipment was brought at 1330. From 15:00 to 18:00, the
rally in the square was attended by about 5,000 people, including 1,000 people
who had protested earlier at the buildings of the President’s office and Parlia-
ment. Between 18:30 and 19:30, there were approximately 7,000 people in the
square. After 20:00 the number of participants at the rally went down, so that
at 22:00 there were no more than one thousand people there. After midnight,
participants began to be dispersed by the police, and some were detained.
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Chart no. 6. Events in the square, April 7, 2009

paJajua pue payoexie buiping [eRUapISald

[pajsanbas —_—m
aouejsisse feapaw “UepJo Jygnd] ‘sjdoad (ndwiyo
000 02 - weweyed “buiping jenuapisald ‘Nywd ‘e2R0UIYD “1€14) NYINd SS24ppe siapea| uonisoddo
SURION'N ‘NgInD"Yy “Ueplebz’3 Juauweounouly —

(0£°ST 60020720 Paysiiy)

/ ‘abejs / ojpne]
“gjdoad 00 & - JSweyed BupIng fenuapIsaid
NYWd -(e250y “eybY) WdaT -uawasunouy

‘Hed/'sa.d e DAL SI0jensuowsq
L4

NYId 03 w02
0) si0jensuowap abesnodua ajdoad BunoA £y

(goe0MIyD
“1ej4) NVId 03 9|doad ||ed siapes| uonisoddo

paJajua Jusweljied
—_— —
6§'L BLL EVO 00  LE€Z  SGTC 6Lz €V L0l LE0Z  GG'6L  6Li6L €L 0Bl  LELL  SSOL  6L9L  ewiGL| LOGL  Lewl  SG'€L | BLEL  €viZh 07Tk LELL | GS0L 6Ok €¥6 106
NVIWd 03 3uawdinba Bunq Wdal 1e
(yfIYo"A ‘mpn's d
‘paJaapuewwod Jed-nsn4)) saydsads 019 Hed/said dnosh [
L—d —5 alj} 10) saAea)| si0jessuowap Jo dnoib v 1y
uoruaAIRIUI 31j0d L T, apIyaA
! (RBIN'D *nSnJ “E1BI°A ‘MeIg'] “oisinazy Im pedop 3y pue juopog d| wols 3PIYdA —

‘suonae Ales :LIRIOW'N) Sayaads H1g s poyoaim Buliq sicrefishiowsa 68

—
2s1adsIp S10)e5SUOWP IS0 sayopads ——
3Yew 0} NyiWd aAea| s13pea| uolisoddQ gg
Hed/saud — =
wolj NVIWd Ul 9ALe 3jdoad 000Z £T8 (goeouyd'q) yosads 8
sayoaads (nsng * - nTo
& (hsng) “iezeD) sayoaads og
Y3 wouy uinjaa s1apes) uonisoddo ZTg o
(URIOW'N ‘Oouddl|ARd A) SOUYIRRdS S8 ®
— (nsny*) “LeIoW'N) 4233ds b
(39110d 0) S19MOY BAIB-NIBIAD) Yooads 119 (ngopiseA’ L ‘Jeuiy’ L

‘nueqoiys ‘e ©

A ‘'ueaYRIN'S) SeYoeRds €
NYIWd Ul @ALIe Siojensuowsap
3L J0 BWos pue siepes| uonisoddo zg

NVId Ul 9ALLE Si0)ensuowsp Jo dnotb v oy

6ul q |eQUIPISD.d Splemo} —
NVId SSOI0 1UBISI WML LUOY SWUPMS §Y

Juawdinbs Inoyym waly uaAsId 0) Al Siopes)
uopysoddo ‘said/ed 1oy pedap sjdoad 000C bY

"Hed/"sa1d —
12 9ALIE (0UEI0q) WL WO SUBPMIS 2y

doad 000T "xoidde - NYINd Ul TV

[udy 2 ‘[mojaq] Jusweipred/Buipying [euspisald ay3 pue ‘[aroqe] (NVIN) SjeuoiieN Hgunpy ILey ejeld ay) je sjuang

136 |



FREEDOM OF PEACEFUL ASSEMBLY

Chart 7. Public speeches in the square, April 7, 20094
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a2) Events in the area between the Parliament buildings and President’s
office

At 09:30, hundreds of people, undirected, gathered in front of the buildings to
chant slogans and protest. The crowd came from the square and from other di-
rections. Up until 1140 this was a largely peaceful rally, without serious excesses.
The few people who disturbed public order were not called to order by the police
present on the spot, nor did any local authority representative intervene to call
them to order. Therefore, a gradual escalation of violence occurred from an ini-
tially small segment of demonstrators.
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Chart 8. Events in the area between the Presidential office and Parlia-

ment, April 7, 2009
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Meanwhile, many political party leaders called on the protesters to return to the
square and continue the rally there. In response to this call, approximately 1,000
people returned.

At 12:20 hours, about 20 people became even more aggressive and began ver-
bal attacks and throwing various objects, including plastic bottles, at the police
cordon. In the same moments, the ground floor windows of the office of the
President’s administration were broken by rocks thrown at them from the crowd.
The top leadership of the Ministry of Interior: Minister Gheorghe Papuc, Vice-
Minister Valentin Zubic and heads of the General Police Commissariat, present at
the site and seen on the steps of one of the buildings, did not try to take control
of the situation, or to neutralize those aggressive individuals, or to discuss with
protesters and rally organizers ways to solve the emerging conflict. Given the
behavior of the leadership, it became clear that the contingent of about 220 of-
ficers from the special police regiments “Scut” and “Fulger” that were forming
cordons around the presidential and parliament buildings, were instructed only
to maintain these cordons.

In the same short period of time, a fire engine was brought against the increas-
ingly aggressive protesters, but however was unprepared to jet water to calm
the crowd. Soon, the cabin was destroyed by the stones thrown at it by the ag-
gressive crowd. Again, the police located near the vehicle did not intervene in
any way. The police did not resist the stone throwers, which only encouraged the
aggressive crowd to continue.

It is possible that the fire engine was brought in to the middle of the crowd in-
tentionally, to distract attention at the moment when the staff and officials of the
Presidential administration left the building. This version is also supported by the
fact that after an offensive move, police officers from “Scut” and “Fulger” regi-
ments cleared a portion of the main street between streets Maria Cibotari and
Sfatul Tarii, thus dividing the crowd into two.

It should be noted that some reported seeing stones thrown back at the crowd
from the President’s office, but the crowd’s attention was focused on the police
belt separating the crowd into two large groups. And although the previous of-
fensive showed that the police were more numerous than the aggressive indi-
viduals in the crowd, for unknown reasons the police withdrew to the back of
the two buildings, leaving insignificant forces (50 people) to confront the demon-
strators. The withdrawal of the police to the sides and back of the buildings led
to an escalation of violence, several dozens of people continuing to throw rocks
at the police cordon. Encouraged by the withdrawal of the police, the violent
individuals unleashed more violence, feeling that they had won a tactical victory
over the security forces. They began to storm the stairs and entrances to the two
buildings.
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Between 13:00 and 14:00, about 250 protesters destroyed the windows of the
first floor of the Presidential administration building. Although a water jet was
used from inside the Presidential building to discourage attempts to enter, the
intensity of water only further agitated the demonstrators. Equally inexplicable
is the fact that many protesters had access to the building - as it became clear
later, they managed to devastate completely the first two floors of the building.
Another suspicious fact was how two protesters managed to hoist the EU flag,
and later the flag of Romania, on the roof of the building. After vandalizing the
Presidential building, at 14:30 aggressive elements headed to the Parliament.
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Chart 9. Events at the Presidential office, April 7, 2009
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Although leaders of the opposition addressed the crowd with repeated calls to
return to the square and to stop violent actions, the devastation of the buildings
continued.

Just like at the Presidential office building, the police cordon was not arranged
in front of the building of Parliament, but deployed behind and within it, and
certain elements were allowed to unleash their aggression to a maximum. At
13:30 these elements started breaking windows on the first floor of Parliament,
at first sporadically and tentatively, to see how the police would react, and then,
confident of impunity, began breaking all the windows on the ground and upper
floors. Many youths entered inside the windowless offices and began throwing
out goods and equipment which was later incinerated. The bureau of permits as
well as a room in the basement of the building were set on fire.

Later, the Parliament front door was destroyed and several protesters burst into
the building. At the same time, the police concentrated behind the Parliament
were subjected to a massive stone attack. The protesters also destroyed and set
on fire two trucks parked nearby.

The police occasionally used tear gas and acoustic explosions, but these meas-
ures apparently did not greatly affect the aggressive protesters.

Surprisingly, this time once again several young people managed to climb onto
the roof of Parliament where they hoisted the flag of Romania. Subsequently,
it was found that the first four floors were devastated by the groups of dem-
onstrators. From 16:30 until 19:00 demonstrators into Parliament threw furni-
ture, office equipment and papers out of the building. Around 20.00 hours the
Parliament building was under full control of the police. Small groups of people
remained in front of the Parliament until around midnight when some of them
were detained by security forces.
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Chart 10. Events at the Parliament, April 7, 2009
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2.3. The rally on June 15, 2009

On June 15, 2009, a picketing of the public television channel «Moldova 1» was
held, first by a single person, who was joined by two minor children. Minors
were forbidden to approach the television building, so they protested from a
distance of 50 meters. After half an hour, two policemen in civilian clothes ap-
proached them asking them to present their IDs. Soon after that, as ordered by
the Deputy Commissioner General of Police lacob Gumenita, minors were de-
tained and taken to the General Police Commissariat, and on the way they were
seized and banned from using their mobile phones to talk to each other. At the
police station, children were placed in different offices, where they were held un-
til 18:00, when their parents came for them. Minors reported that, for nearly six
hours, they were interrogated and intimidated. They also said they were forced
to disclose passwords to their email accounts so that guards could look at their
correspondence, as they were suspected of having participated in mass protests
on April 7, 2009.

The minors were brought to the police station at 11.00, and their parents were
told about it only on at 16.00. The next day, the parents of minors were sum-
moned to the Commissariat, where they were presented protocols on their fail-
ure to fulfill parental obligations. In their argument, the police suggested that the
minors were detained because they were on the territory adjacent to Teleradio
Moldova where they held a demonstration, and that they were not allowed, as
minors, to participate in rallies and protests. Although the court stopped the ad-
ministrative prosecution of the parents of the minors, the prosecution did not
investigate the case of the interruption of the assembly. The minors referred this
to the Prosecution, but the Prosecution refused to examine the case, stating that
there was no illegally suspended assembly.

At the completion of the current study no final decision has been issued on this
case.

3. Conclusions and recommendations

The analysis of these three case studies in conjunction with the diagnosis offered
in the first chapter of this study lead us to believe that before the April 7 events,
most assemblies, rallies or meetings, were held peacefully, without excesses or
elements of aggression, and the law enforcement had sufficient capacity to not
allow the situation to degenerate. There were cases of unjustified interruption of
rallies, but in the events of April 6 and 7 the police preferred to give protesters
too much freedom, which led to mass disorders, and turned a peaceful rally into
one which could not be controlled.

The events of April 6 and 7 escalated into violence primarily because nobody
took charge of the protesters and, secondly, because of the absence of commu-
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nication between the protesters and the police. We must note here that there
were 3 rallies held on the 6%, and 2 on the 7t of April.

If two of the meetings of April 6 were planned, the third assembly was sponta-
neous and unplanned. The meetings that were planned and largely coordinated
by their organizers, namely those at 12:00 and 18:00 hours, did not give rise to
any violence or irregularities. With regard to the rally that continued after 20.00
hours, when the rally organizers adjourned their protest, it may be classified as
a spontaneous meeting, which was not organized or coordinated. We noted that
the rally was chaotic and uncoordinated, and therefore police could have eas-
ily outnumbered and stopped aggressive protesters, and prevented them from
violence.

With regards to the rallies on April 7, we note that there were numerous ral-
lies throughout Moldova on that day, but the largest and most important
were those in Chisinau, which is why we chose to examine them here. Here
again, we found that two simultaneous rallies took place on that day: the first
rally, called by the opposition parties in the square of the Great National As-
sembly, and the second, spontaneous and uncoordinated, occurring in the
area between the Parliament and the Presidential administration buildings.
While the meeting organized by opposition parties in the Square was a peaceful
assembly, twe cannot say this about the meetings at the Parliament and Presi-
dential buildings.

Bringing the fire engine in front of the President’s office, and the quick with-
drawal of the police behind the buildings, caused an adverse reaction among
aggressive individuals who were able to take over the control of the crowd and
the rally, both physically and psychologically.

We believe that severe aggression could have been avoided by the following:

a) Communication between the government and opposition and the pro-
testers (via sound enhancement equipment and other means);

b) Constructive communication and negotiation between the security forces,
and firm and prudent professional actions to rule out provocations;

c) Discrete isolation and containment of provocateurs, and the use of spe-
cialized equipment to ease the situation and a controlled dispersal of violent
groups.

Regrettably, however, these measures were not used, and the few attempts to
calm crowds were obstructed. Law enforcement (more than 400 people) inter-
vened only once during the rally on April 7, and, as we noted, it was a successful
intervention. Statements by Moldovan leaders who confessed that they decided
to allow protesters to vandalize the buildings to avoid casualties among the pro-
testers are, at most, strange and unreliable.

In establishing a legal qualification of the events of April 7, 2009, we note that
under Art 8 pt c) of the Law on assemblies, starting at 12:20, the rally at the
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Parliament and President’s office became partly illegal (as it violated Art 16 (3)
of the Law), as public order was clearly violated by mass disturbances. The police
responded and dispersed the protesters gathered in front of the President’s of-
fice. The rally there got even worse after 13:30 hours, following the violent acts
of approximately 200 people, coupled with the passivity of the security forces
who clearly outnumbered the aggressors.

Contrary to Arts 21 and 22 of the Law on assemblies, the local government rep-
resentatives were absent from the location of the rally. The police failed to ful-
fill their functional obligations and did not use appropriate measures to ensure
public order and neutralize violent individuals, and instead showed passivity, ill-
planned and wrongful maneuvers that only incited the aggressive crowd. Art 22
of the Law stipulates that if “after the request of the local authority, participants
to an assembly do not leave the meeting, the police shall warn them about the
possibility of applying special means to forcibly disperse the assembly, shall give
a reasonable amount of time for people to comply with the warning, and then
repeat the warning.”

Although present on the spot, the leadership of the Ministry of Interior and the
General Police Commissariat failed to honor their obligations in accordance with
the Law on the police and Law on meetings. On the contrary, statements by the
minister of Interior show that he let things get out of control on purpose.

On should also note that the local authorities also failed in their role as they did
not have the institutional and technical capacities to establish a contact with
the protesters as required by Arts 21 and 22 of the Law. Even if the mayor of
Chisinau tried to persuade the crowd to protest peacefully using a megaphone,
his use of this machine was not enough to make him heard by at least half of
the protesters.

As for the Prosecution that had to investigate these cases, we note with regret
that its one-sided and biased actions were directed only at identifying partici-
pants at the mass disorders. The prosecutors did not seek solutions or answers
for the actions of the police who managed and conducted the defense of the
buildings destroyed to see how they fulfilled their obligations under the Law on
assemblies and the Law of the police.
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Recommendations
For the local authorities:

e Better cooperation of the local authorities and the police to analyze noti-
fications, facilitate notification procedures and the organization of rallies;

e A streamlined functioning of the commission on assemblies; training of
those in the local government in charge of managing challenges to help organ-
izers in holding complex assemblies;

e Advise the organizers of meetings on how to conduct a rally, and on their
responsibilities;

e Publish on the website the prior notifications of assemblies in order to
facilitate the realization of the right of assembly.

For the law enforcement bodies:

e Raise public confidence in the capacity of the police to resolve conflicts
and to neutralize aggressive persons;

e Develop skills and tactics to deal with inappropriate behavior and aggres-
sive demonstrators at rallies;

e Create specialized groups of police personnel to supervise the conduct of
rallies in proper legal conditions;

e Better cooperation between the police and the local government to better
control the right of assembly and facilitate the organization of assemblies.

For the prosecution:

e A clear investigation by the Prosecutor General of the violations of the
right of assembly and the passivity of the police;

¢ |dentifying and punishing the aggressive groups and individuals that com-
mitted acts of violence and vandalized public property;

e Sanctioning the law enforcement that failed to fulfill their obligations to
ensure public order during the rallies on April 7, 2009.
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The right to security of person and the right
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degrading treatment
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THE RIGHT TO SECURITY OF PERSON AND THE RIGHT NOT TO BE SUBJECTED TO TORTURE

Foreword

The control over all branches of power for eight years by a single political
group (the Communist Party), and this group’s installation of vertical power
constitutes a new stage in the history of Moldova, and determined its de-
velopment in two aspects — theoretical and a practical. From a theoretical
standpoint, Moldova managed to maintain course of reforms and a dialogue
with its foreign partners.

In practice, however, the situation continued to remain disastrous. Real changes
were registered only in the implementation of reforms to align laws interna-
tional standards, accepting and promoting in that sense amendments to the leg-
islation and the judiciary system. In years, in our opinion, problems in the area of
law enforcement have reappeared (relapsed). The interference of political actors
in the functioning of law enforcement bodies has become increasingly visible
and clear,as has corruption, gradually undermining the credibility of the whole
system of justice, and virtually ensuring a quick relapse to the old practices and
tradition of ignoring legal principles and norms.

According to constitutional norms, persons enjoy the right to behave in a way
they choose, and have their own opinions, and, at the same time, have the right
to personal security as well as safety o domicile and property. They must be able
to exert, in certain limits, their right to free speech, as well as the right to choose
their leaders and decide on issues of public interest.

The Constitution of the country proclaims Moldova as a democratic state based
on the rule of law, where human dignity, human rights and liberties, free devel-
opment of the human personality, justice and political pluralism are supreme
values, guaranteed by law. At the same time, the supreme law guarantees basic
rights and freedoms to all individuals under its jurisdiction. Individual liberty and
security of person are declared inviolable rights. The Constitution also provides,
directly and expressly, that searching, detaining and arresting a person are al-
lowed only in the cases and following the procedures provided by law, and that
persons detained must be informed immediately of the motives for their deten-
tion or arrest.

Moreover, constitutional norms guarantee to each person the right to life and
physical and mental integrity, ensuring at the same time that the use of torture
and of cruel, inhuman or degrading punishment or treatment is prohibited. The
Moldovan Constitution contains a highly important specification that constitu-
tional provisions regarding citizens’ rights and liberties must be interpreted and
applied in the spirit of the Universal Declaration of Human Rights, and of the
covenants and other treaties to which Moldova is a party. Guaranteeing the ob-
servance of basic human rights is another constitutional provision, according to
which each person may appeal to justice to defend his or her legitimate rights,
liberties and interests, and no law may prevent free access to justice.
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Prohibition of torture and inhuman and degrading treatment, committed to in
the Constitution, is another important element of ensuring that such behavior,
directly and categorically denied to representatives of the State, will not be found
in the functioning of that state. There is no justification for torture in a democrat-
ic and civilized society, in there is rule of law. Fr this standpoint, the right not to
be subject to torture, inhumanand degrading treatments and punishments, is an
absolute right with may not be violated in any case, regardless of situation and
circumstances, and may not be the object of legislative reservations. We would
add that the only other internationally recognized absolute right is the prohibi-
tion of slavery.

The term “torture” signifies an act by which severe physical or psychological suf-
fering or pain is intentionally inflicted on a person. Personal liberty is a funda-
mental condition that must be enjoyed by everyone, and deprivation of freedom
has a direct negative impact on other individual rights and freedoms. Any depri-
vation of liberty places the person in a vulnerable position and exposes him/her
to various risks (torture, cruel punishment, inhuman or degrading treatment),
which may have severe, -term, physical and psychological consequences. This is
why the general responsibility of the State and the particular responsibility of its
agent are extremely in the area. Judges, prosecutors and law enforcement of-
ficials are obliged not to neglect or challenge laws — so that guaranteeing liberty
is not deprived of its essence. Any detention must be exceptional, objectively
justified, and must not exceed a strict necessary limit.

Moldova was constantly monitored by specialized international institutions and
structures, which found multiple problems related to the rights of persons de-
tained or held in custody. Detention conditions, torture, and corruption among
law enforcement workers remain the main problems affecting the positive de-
velopment of reforms of the system. Various reports on the subject note nu-
merous cases, situations and instances of the use of torture and ill-treatment,
of inhuman and degrading detention conditions, limited access to health care
services, etc.

Moldova is a part to the International Covenant on Civil and Political Rights (IC-
CPR), the UN Convention Against Torture (CAT) and the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms (ECHR), which prohibit tor-
ture and ill-treatment. Moldova ratified the Optional Protocol to the Convention
against Torture (OPCAT) and established a national preventive mechanism that is
mandated to inspect detention facilities.

The situation regarding the security of person and the right not to be tortured -
prior to the 5 April 2009 elections.
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1. Certain provisions regarding the detention of person

Liberty of person is defined as the absence of any external physical or psychologi-
cal constraints. The state, its mechanisms and bodies, is obliged to ensure to any
person his or her right to liberty and personal security. At the same time, it must
quickly intervene in cases when a citizen’s basic rights have been violated, and
pass laws to guarantee the liberty of person.

The de-sovietization of the national legal system is a long, strenuous process,
and, in some aspects, it is still . The Code of Criminal Procedure (passed in 1961)
provided the right of the criminal prosecution body to detain a person suspected
of a crime if:

e The person was caught committing or immediately after having commit-
ted a crime;

e Eye witnesses of the victim/plaintiff name the person that committed the
crime;

e Evidence of the crime is found on the body or clothes of the suspect, on
him/her or in his/her home;

e The person tried to escape, d not have a permanent domicile or his iden-
tity could not be established.

The act of detention was to be communicated to the prosecutor within 24 hours,
and the prosecution had 48 hours to approve the arrest or free the person. For
the duration of detention, the suspect did not have the right to a lawyer. Art.6
prohibited the use of torture or inhuman or degrading treatments.

Since 1992, persons suspected of crime have the right to legal defense the very
moment of detention, and law enforcement are obliged to provide him/her the
defense by all legal means, as well as to protect his/her personal and property
rights. According to the same amendments, “...the person that conducts the crim-
inal prosecution, the investigator and the court of justice are obliged to take all
measures provided by law to conduct a multi-aspectual, complete and objective
examination of the circumstances of the case, to reveal both the circumstances
that inculpate the suspect or the defendant and those that exonerate him as well
as circumstances that attenuate or aggravate the suspect’s responsibility. The
person that conducts the criminal prosecution, the investigator and the court of
justice do not have the right to charge the suspect or the defendant with seeking
proof or evidence. It is also prohibited to make the suspect or defendant testify
by using violence, threats or other illegal measures”.

After the adoption, on 29 July 1994, of the Constitution, the detention period was
reduced to 24 hours. Thus, the investigator, within 6 hours from the moment of
detention, had to inform the prosecutor of the fact, and the latter had 24 hours
to issue a mandate of arrest or to order the liberation of the detained person.
Later, in Law no. 1579 of 27 August 1998, the mandate of arrest was to be issued
by a judge. This amendment came in support of the suspect, whose fate was to
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be decided by a court of justice, and not the body representing accusation.

In 2001, Art 25 para.3 of the Constitution was amended to read that a person
may be detained for 72 hours. Therefore the detention should be measured from
the moment of deprivation of freedom to that of liberation or application of
preventive arrest.

In 2003, new penal legislation was enforced (Penal Code, Code of Penal Proce-
dure, Code of Execution and other), which to a great extent w aimed at finalizing
a long period of implementation of legal reforms. The new legislation and the
continuous reforms were aimed at contributing t full-fledged observance of the
rights and liberties of persons on the entire territory of the country.

The penal procedure legislation qualifies detention as procedural measure of
constraint of a person by depriving him/her of freedom for a short period of
time, not more than 72 hours, in places and conditions provided by law.

Thus, in accordance with Art.165 para.l of the Code of Penal Procedure, the fol-
lowing may be subject to detention:

1) A person suspected of committing a crime for which the law provides pun-
ishment of over one year;

2) A defendant that violated the conditions for liberation of parole if the
crime is punished with prison sentence;

3) A convict in whose case decision were taken to conditionally suspend car-
rying out the punishment or whose request for early parole was rejected.

A person may be detained based on:

e An order of competent bodies in the case of the emergence of likely mo-
tives to suspect that a person committed a crime;

e An order of the criminal prosecution body;

e A court decision to detain a convict before a resolution of the issue re-
garding the annulment of the condemnation with a suspension on parole of ex-
ecution of the sentence or, annulment of the parole ahead of time, or, by case,
decision to detain a person for committing a crime for audience.

Bodies of criminal prosecution have the right to detain a person only if there is a
legitimate reasonable suspicion that he/she committed a crime for which the law
provides a prison sentence of over one year, and only in the cases when/if:

e The person was caught in the act;

e A eyewitness, including the victim, directly points to the person as having
committed the crime;

e Evident traces of the crime are found on the body or clothes of the person,
or in his/her domicile or vehicle;

e If the person attempted to elope, does not have a permanent domicile or
his identity could not be established;

e If there are reasonable grounds to believe that the person will escape
from the prosecution, will impede an investigation, or will commit other crimes.
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The current legislation also establishes a set of guarantees to a person under
criminal procedures to ensure that his rights are not violated. The respective
guarantees refer to the right to defense, the right to know the reasons for deten-
tion, the right to inform relatives o the fact of detention, the right not to say any-
thing against oneself, the right not to be subject to torture or ill-treatment, etc.

The rights of a person in custody of Moldovan law enforcement bodies have of-
ten been violated, as is proven by the numerous ECHR judgments condemning
violation of Arts 3 and 5 of the European Convention. In the period 2006—2008
Moldova was condemned in 25 cases violations of these articles.

2. Torture and lll-treatment

Both the old and new legislation prohibit the use of torture and inhuman and
degrading treatments, but these provisions were often not respected in practice.
Suspects and convicts continued to be subjected to ill-treatment by law enforce-
ment agents.

For instance, during their visits to Moldova, the delegation of the European Com-
mittee for Prevention of Torture (hereinafter ‘the Committee’) collected com-
plaints of physical mistreatment by the police from persons deprived of their
liberty. Rapporteurs identified various methods of ill treatment: applying electric
shock using a taser gun, inserting needles under nails, binding fingers with wire,
plunging detainees’ heads under water, ‘water boarding’, making detainees wear
a gas mask, and others, all reported to have occurred in police commissariats.
The Committee also found other forms of ill-treatment against detainees, such
as: blows dealt with the use of a stick when detainees complained or as a meas-
ure for discipline; cuffing a detainee for several hours to the bars of a cell door;
keeping detainees in dark, humid, and poorly insulated places; insufficient food
and medical assistance; failure to provide hygienic conditions and a toilet; ab-
sence of toilets in some cells; prohibiting/restricting outdoor exercise, the provi-
sion of beds without proper mattresses, etc. In many cases, the reported physical
ill-treatments were so serious that they could count as instances of torture.!

The frequent use of torture is further demonstrated in the 2007 report of Am-
nesty International. Rapporteurs highlighted a number of cases where suspects’,
victims’ and detainees’ rights were violated, and the police ignored national law
and procedural provisions.

Although Moldova has been condemned in many cases for violation of rights un-
der Arts 3 and 5 by the ECHR, the law enforcement bodies largely failed to start
criminal proceedings against police officers who used torture. Such cases have
not been reported publicly. Instead, the Government continued to deny that the
police committed any crimes, thus encouraging the phenomenon. Other factors

1 http://www.ziare.com/actual/international/12-04-2008/raport-politistii-din-republica-moldova-ii-tortureaza-pe-arestati-518972
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that influence the situation, as identified by experts, are:

e Aninadequate level of professional qualification, low skills in using search
and evidence-gathering techniques, and the absence of modern equipment;

e Limited funding for improving prisons and custody conditions;

e The covering up of cases of torture or other ill-treatment by the adminis-
tration of detention facilities;

¢ Difficulties in medical reporting, due to detainee’s mental condition;

e Superficial analysis of the reports and findings of civil society representa-
tives working in this field.

3. Security of person and the right not to be tortured in the
period 7 April - 1 July 2009

Security of person during the peaceful rally

“ ... Democracy is a process, and not an eruption;
strengthening democracy requires tenacity and
the ability to work on ourselves as a

national community.”

Bill Clinton

Preconditions

The regress of democracy in Moldova in recent years has highlighted the high
degree vulnerability of citizens, especially when in police custody, but also dur-
ing their participation in various activities and public demonstrations. In recent
years, during protests the police often behaved in such a way as to violate pro-
testers’ rights. The Moldovan law on assemblies was amended recently to meet
new conditions and standards. However, even when the police were notified in
advance about the various planned protest actions, they did not take the meas-
ures necessary to ensure free and peaceful protests. In some cases certain groups
organized aggressive counter-manifestations against protests, which ended in
altercations or challenges between the groups, yet law enforcement workers
did not intervene. Therefore, the inappropriate behavior of the police increased
the insecurity and vulnerability of citizens, allegedly to discourage citizens from
expressing themselves freely and exercising their democratic rights. However,
although there is a legal framework that provides necessary guarantees for pro-
tecting personal security, the involvement of law enforcement agents in illegal
actions clearly demonstrates the absence of a mechanism for the implementa-
tion of this legal framework, and the critical need for real reforms in the field to
ensure greater security of citizens and the functioning of the rule of law through
respect and enforcement of the law, particularly by bodies designated to do so.
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Ruling that the state has a positive obligation to provide protection for groups that
exercise their right to peaceful assembly, the European Court of Human Rights
pointed out in the case Plattform “Arzte fiir das Leben” v. Austria that “during a
rally collisions or infringements may occur on behalf of elements hostile to the
ideas or claims that were to be promoted. However, participants should be able
to continue the rally without fear that they will be subject to physical violence
by their opponents. Such a fear could be liable to prevent associations or other
groups from freely expressing their ideas and opinions on important issues of
the society. In a democracy the right to counter-demonstrate cannot reach the
point of paralyzing the exercise of the right to demonstrate. Furthermore, we
add in anticipation that demonstrators should not fear physical violence from
those who are obliged to protect and defend their rights. In a democracy such a
thing is ruled out, unacceptable and condemnable”.

Development of events

On April 5, 2009 parliamentary elections were held in Moldova. The campaign
and elections were conducted in an extremely tense atmosphere, in a context in
which, in recent years, the authorities, represented in the legislative and execu-
tive by a single political party (Party of Communists), ignored many social prob-
lems. A big part of the citizens expected that the election will produce political
change by democratic and nonviolent means. Numerous irregularities reported
by national and international observers clearly compromised the election proc-
ess, and the results of the poll disappointed a large proportion of citizens who
thought that the elections had been rigged and had not met democratic condi-
tions and standards.?

In protest, a group of young people started a peaceful protest action to express
their attitudes and disagreement with these results. Thus, the evening of April 6,
2009, thousands of people protested peacefully in the center of the capital city,
demanding the election officials not to validate the election results. On April 7
the protests continued peacefully on the square of the Great National Assembly,
while in the area between the buildings of parliament and that of the presiden-
tial administration another group of people provoked violence which resulted
in injuries of several persons (including the police), and arson, devastation and
looting of the two state buildings.

On April 7 the police largely displayed strange, inappropriate and irresponsible
behavior for such cases.® Having been dispatched behind the parliament build-
ing, by the indifference and incompetence of their leaders, the police gave the
impression of allowing (or sometimes encouraging) acts of aggression. There

2 According to April 2009 election observation reports they were assessed as unfair and partially free” (Coalition-2009) or
“Partially fair and free” (OSCE/ODIHR)

3 Council of Europe Commissioner for Human Rights Thomas Hammarberg demanded clarification of the responsibility of the
police and their superiors for the “failure” to show professionalism and lack of respect for basic standards in the cases of
ill-treatment of arrested protesters http://www.azi.md/ro/story/2667
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were enough security forces to resist a violent group of 200-300 people*; they
were well equipped and could have stopped violent actions, vandalism and the
looting of state institutions. This impression is reinforced by the fact that law
enforcement agents did not even intervene against groups of people who had
already entered the premises of the parliament or presidential administration. In
fact, quite to the contrary, in video images publicized later, Vladimir Turcan, one
of the leaders of the ruling party (and later chairman of a Parliamentary commit-
tee tasked with elucidating the events of April 7) was caught ordering the flag of
the EU and Romania to be hoisted on the besieged buildings.

All these events took place during the day, and the images shocked national and
international public opinion. Several hours later, after dark, law enforcement
agents brutally intervened against peaceful protesters in the Great National As-
sembly square, where hundreds of people were hit, abused and arrested. There
were already signs that law enforcement agents had used torture, but govern-
ment officials and representatives of various organizations and institutions at dif-
ferent levels denied such conduct from the start without analyzing the situation
or checking their facts. Subsequently, Ministry of the Interior officials and other
senior public officials justified the intervention by “the need to restore public
order”, and argued that the violence was caused by the “mental condition” of
police officers.

Security of persons during the protests

At the rally, peaceful protesters were at risk in terms of personal security from the
very beginning. State bodies did not ensure conditions for conducting a peaceful
protest although they knew that tens of thousands of people would attend it. Au-
thorities did not take the necessary legal measures to prevent such actions. The
protesters were not provided with acoustic means for disseminating information
— moreover, the installation of such means was hampered.

Senior officials from the force bodies (the Prosecutor General Office and the Min-
istry of Interior) sat and watched quietly as a violent group of protesters attacked
the police and the state buildings, while at the same time posing a threat to the
people nearby. Moreover, underage children were observed among those partic-
ipating in the violent attacks and among the people who entered the devastated
premises of the parliament and presidential administration.

Obviously, there are various statements that justify or condemn the conduct of
the authorities. However, there are still many questions concerning the conduct
of authorities and force bodies, which will have to be answered by a commis-
sion investigating the sequence, causes and consequences of these post-election
events.

4 See statements of former high-ranking police officers, e.g. Gamurari: http://www.timpul.md/article/2009/04/16/1663
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Once the facts are established, the authorities are obliged to apply sanctions
against all those responsible for the situation after April 6, 2009, regardless of
their function or position, past or present.

Mass detention of persons, use of force, intimidation and persecu-
tion of citizens

So, after the inadequate behavior of the authorities, and the passivity of the law
enforcement bodies on April 7, the same day, late at night, under the pretext of
restoring public order, law enforcement bodies began mass arbitrary detentions
of people, using excessive force against them. Shocking pictures were posted on
the internet and broadcast by independent television channels. We may say for
sure that the society was unprepared and did not expect such a “campaign” from
the law enforcement bodies.

The public was somewhat mollified by the tolerant behavior displayed by the
force bodies during the day, just because they failed to use force when the pro-
testers provoked violence. This created an impression that the authorities pre-
ferred to avoid intervention so as to protect peaceful protesters and to avoid
victims. The price of this “gesture” was minimal — slight damage to the public im-
age of the law enforcement bodies, and some material damage, which seemed
in some way acceptable.

In reality, however, things were different. Cameras caught images of armed and
well-equipped law enforcement collaborators using physical force against non-
violent people. The arrests continued the next day, when young people were se-
lectively attacked by many groups in plain clothes in broad daylight, in the center
of the city, under the eyes of calm and indifferent uniformed police officers. One
may suppose that the perpetrators were also from the police, but the authori-
ties did not publicize any details about this on that day or later. According to the
victims, force was used and ill-treatment applied both at the time of their deten-
tion and transportation, and during their stay in police custody. Moreover, the
authorities immediately launched a wide campaign to intimidate students. Force
bodies visited student dormitories and abused many people, arrested several
youths and scared the residents of the dorms.> The government also exerted
pressure on students and parents via the management of educational institu-
tions, threatening that criminal law would be applied if they participated in pro-
tests. There were reports that students, including small children, were forced to
sign statements that they wouldn’t attend the protests.® All of these actions cre-
ated a state of alert, fear and uncertainty among parents, teachers, students and
pupils. Many young people absconded in fear of being arrested or mistreated.”

5 www.azi.md/ro/story/2379
6 www.azi.md/ro/story/2174
7 www.azi.md/ro/story/3028
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Some representatives of the local authorities also said they had been forced to
sign statements condemning the protests in Chisinau, under threats of dismissal
if they refused.®

Some sources spoke about possible victims as early as on the night of April 7
to 8, but the authorities denied potential victims and refused to admit the use
of force, torture and persecution of peaceful protesters. Later, however, such
cases occurred, and the best known is that of Valeriu Boboc, whose relatives
insisted and demonstrated -by ordering exhumation and having an international
expert conduct a forensic examination- that Valeriu’s death did not occur after
poisoning with an unknown substance (as the authorities originally claimed) but
resulted from received blows.°

Several other cases of deaths, allegedly similar to the case of Boboc, were not
examined for various reasons. The media reported three other cases of deaths
in suspicious circumstances: those of Eugen Tapu, lon Tabuleac and Maxim Ca-
niscev.

The Tapu family claims there are marks of violence on Eugen’s body. The Prosecu-
tor General Office [PGO] announced that “on April 15th, the corpse of Eugen Tapu,
strangled on ashoe lace, was found on the technical floor of an apartment building
onAlbisoaraSt.” and “his death occurred approximately 2-3 weeks ago”. The corpse
of lon Tabuleac was thrown into the courtyard of the Chisinau Emergency Hospital
on the night of April 7 following the events in the center of the city. He had broken
ribs, deeplesionsonthetemplesandabroken leg. Witnesses said the 22-year-old’s
lifeless body was thrown from a white Niva belonging to the Ministry of Interior.
Maxim Caniscev, 20, was found dead in lake Ghidighici in a suburb of Chisinau
on April 19. Relatives said that forensic doctors had established that Maxim had
died on April 8. He was found with “a damaged spinal column, with visible sub-
cutaneous bleeding.”

According to the information collected by civil society, 666 persons have become
victims of the post-election events in Moldova (604 male, 62 female). Thirty-
eight percent of them were detained on April 7, 2009, another 39% on April 8.
Approximately 100 persons were underage. Only 5% were detained in the prox-
imity of the parliament and presidential buildings (28% were detained in the
central square, 17% at home, 11% at school, 3% near the Chisinau mayor’s office,
and 36% in other places: in streets, bus stations, etc.).*

Arrests continued after the hearings conducted on 11-12 April 2009 (17%), as did
the persecution of peaceful protesters, even after repressive measures such as
arrests were officially stopped?®* (as announced by the PGO following President
Voronin’s announced decision to grant “amnesty” to the participants in protests).

8 www.azi.md/ro/story/2216

9 See case study

10 Statistic study by CREDO and IDOM
11 www.azi.md/ro/story/2464
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Individuals were identified from video images. Thus, Promo-Lex has a case in
which the person was identified by the number plates on his personal car. Some-
time in May the person was invited by phone to the police under another pre-
text, but when he arrived at the office of the police officer, he was ill-treated in
the presence of other people, and accused of destabilizing the social and political
situation in the country. He was also pressured to testify against other people in
police custody. Since there was no evidence or reason for his detention, he was
allowed to leave, but as he drove back he was soon stopped by a traffic police
patrol that accused him of disobedience and resistance to police, and issued a
protocol on the case. He was thus sanctioned indirectly to 3-day administrative
arrest —a method used to sanction inconvenient people.

The “Memoria” rehabilitation center for victims of torture (RCTV) provided fur-
ther medical assistance to 76 persons who were physically and mentally abused
by the law enforcement bodies during apprehension and detention. Nine of them
were aged between 15 and 18, 44 between 19 and 25, and 23 were over 25 years
of age. Sixty victims examined and assisted by the CRTV experienced cranial-
cerebral traumas, confirmed by a neurologist, and 3 others had a fractured arm,
post-traumatic pleural effusion and fractured ribs and nose. Another 3 people
had punctured tympani after being subjected to a physical torture method called
“the phone”.

Most victims were detained in the street by police officers or people in plain-
clothes. Upon apprehension, groups of 2 to 6 policemen or people in civilian
clothes simultaneously hit the victims. Also, inside the detention centers, the
so-called “corridor of death”!? was practiced, which consisted of strikes with fists,
feet, sticks, clubs and even gun handles to the head, ribs, neck, temples, while
the persons where handcuffed and could not defend themselves. There are re-
ported statements in which some young people say they hit their heads against
acar or a wall.

Psychological torture was also used by representatives of the law enforcement.
Thus, threats of imprisonment, rape, physical disability and death (against victims
or their relatives) have become means of collecting data, of forcing detainees to
denounce other participants, or to confess “guilt”. Other forms of psychological
torture reported by victims are: restrictions of communication with the outside
world, lack of access to information, misinformation, cross-examinations®?, limit-
ing the means to fulfil vital needs, prohibiting or limiting contacts with family and
friends, humiliation, verbal sexual harassment, forced undressing, forced signing
of testimonies, sleep deprivation, etc.

Most victims said they were not provided food and water for 2-3 days and did
not have any medical assistance, although they were in pain or had health prob-

12 Several persons apply simultaneously blows all over the body while the victim is escorted through the lobby of the police
commissariat or from the police car to the entrance of the commissariat or penitentiary.
13 Conducted by several people at the same time
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lems. Furthermore, some victims said they were abused again when asking for a
lawyer, food or medical care.

Answering questions by the RCTV “Memoria” doctors following the “Harvard”
trauma assessment method, victims reported beatings and blows all over the
body, torture in detention, severe physical injuries, pro-communist and anti-
democratic political and ideological “indoctrination”, sexual abuse and sexual
humiliation, confiscation and destruction of personal property, abduction, forced
isolation from others, orders to denounce a family member or friend, thus expos-
ing them to the risk of death or severe trauma. Also, many victims said they had
witnessed acts of torture and beatings used randomly against peaceful people.
Namely these circumstances were mentioned by the victims as painful or fright-
ening events. Some victims of torture, inhuman and cruel treatment, said they
had lost consciousness while being tortured or dragged by representatives of the
law enforcement.

Another aspect raising numerous questions about the authorities, and per-
mitting speculation, was the presence of special cars, probably prepared
for the transportation of persons, which were dispatched near the Govern-
ment building. Some cars had two different number plates. In front they had
Moldovan plates, and in the back — plates issued by the separatist adminis-
tration in Tiraspol. The driver could not offer a plausible explanation to jour-
nalists that reported on the case. The Moldovan authorities have often sug-
gested that Transnistrian number plates are illegal and should be banned in
Moldova and abroad. Given this fact, it is hard to understand why the consti-
tutional structures use them, especially in such a situation and circumstances.
Many people encountered obstacles at customs points when trying to cross the
Moldovan border on those days, and many foreigners, including journalists, were
illegally denied entry into Moldova without reasons being given . Also, according
to representatives of civil society in the region, the free movement of young peo-
ple between 6 and 12 April was restricted, and numerous cases were reported in
which young people were prevented from traveling to Chisinau.

Moldovan journalists were also assaulted during the illegal mass detentions.
Camera operator Oleg Brega was assaulted when recording images near the
Government building, and his camera was destroyed and seized. Other cases of
abuses against journalists include: Rodica Mahu, editor of the newspaper “Jurnal
de Chisinau”, who was illegally detained by the security forces; Doru Dendiu, a
journalist from the Romanian television channel TVR, who had his accreditation
withdrawn and was forced to leave Moldova; Petru Terguta from Antena 3, who
left Moldova under the escort of the OSCE after being warned on the phone that
he would be arrested. Given the imminent threat to the safety and security of
their journalists, Radio Romania News and News In agency recalled their corre-
spondents from Moldova.
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According to the victims, in some regions of the country, independent newspa-
pers were not sold - they were removed from press kiosks and then sent back to
Chisinau. The public broadcaster “Teleradio Moldova” limited and manipulated
information, thus restricting citizens’ access to it.}* Events were not reported ob-
jectively and there were no public discussions or debates on the actual situation
in the country.’® The events were interpreted solely from the standpoint of the
ruling party. News portals were largely blocked, and there were reported cases
of the Internet being down.®

Nineteen children who participated in the demonstrations on April 7 ended up
in police custody. Their relatives, colleagues and friends referred to the Ombuds-
man for children’s rights on the fate of another 10 children.'” The head of the
Center for Human Rights believes that minors arrested after the April 7 protests
were put under pressure because they now seem tense and frustrated. They fear
the situation they’ve come into.*®

Detention conditions and the treatment of detainees

The many people who were abused, detained and held by the law enforce-
ment bodies in connection with the events of April 7 told doctors from the
RCTV “Memoria” that the humiliation and degradation of human dignity was
the most horrible experience for them during detention. Although the access
of civil society groups to police premises was limited, on April 11 we man-
aged to talk with a group of people, recently transferred from the premis-
es to Prison No. 13 in Chisinau. The vast majority of them showed marks
of violence and said they were happy they were no longer in police custody.
They told us about the procedures and means of torture used by the police.
In addition to the fact that there is no explanation for the need for such “cam-
paigns”, and no justification of such actions and their consequences, it is clear
that mass detention and imprisonment of persons generates abuses and viola-
tions of various rules, legal principles and basic human rights and freedoms.

When there were hundreds of people detained in violation of certain procedures,
principles, rules and fundamental human rights, it is also clear that the authori-
ties were unable to meet any standards for detention conditions. Victims said
they were held in rooms without proper ventilation and lighting, with 20 people
being held in a room of 12sgm or even 25 people in a room of 8sgm. Some de-
tainees said they were held in the garages of police commissariats, in car trunks
or in barred metal cages. During detention, victims were deprived of food, water
and sleep. Access to medical care and assistance, and to hygiene facilities, was

14 www.azi.md/ro/story/2427

15 www.azi.md/ro/story/2376

16 The OSCE Representative for media freedom, Miklos Haraszti, made an appeal to the authorities on 14 April to allow foreign
media to report freely from Moldova

17 www.azi.md/ro/story/2288

18  www.azi.md/ro/story/2328
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restricted. Police, widely and systematically, ill-treated persons in their custody.

Defense attorney Lilia Prodan said on April 16, 2009 -at the round table “Democ-
racy at risk: Human Rights in Moldova- that 3 girls were subjected to humiliation,
being forced to undress in front of 7 or 8 policemen. Moreover, during hearings
(with representatives of the NPM and civil society, on April 11) several people
detained in prison no. 13 -to where they had recently been transferred from
police commissariats- shared their suspicion that on the premises of the police
commissariat of the ‘Centru’ district of Chisinau, there had been cases of rape .
Shortly afterwards, representatives of human rights organizations, including a
representative of the Promo-Lex Association, went to the named police station
to confirm or refute these allegations. An ambulance was parked outside the
commissariat, but doctors avoided talking about the reasons for their presence
there and the details of the assistance they were providing. Access to the com-
missariat and to its logbook was prohibited. For the next 4 hours, independent
experts tried to convince law enforcement agents to respect the law, to no avail.
On the contrary, soon persons in civilian clothes, allegedly the heads of that in-
stitution, arrived, and intimidated the civil society representatives by filming the
talks instead of providing the information requested.

Rights and procedural guarantees

Procedural rights as collateral guarantees against torture, inhuman and degrad-
ing treatment, or punishment, are to be interpreted more widely than the direct
legislative provisions of victim rights, but also in terms of the responsible bodies’
obligations to protect potential victims. Thus we can make a clear distinction
between direct procedural rights guaranteed to alleged victims of violence/ per-
sons suspected of crimes or misdemeanors, and indirect procedural rights in the
context of the obligations of the state authorities to prevent the use of torture.

When referring to direct rights, we note that during the protests of 6-8 April
2009, and later, victims of torture or inhuman and degrading treatment or pun-
ishment have had the following rights violated :

e The right to have the request registered immediately in a prescribed way,
have it addressed by the criminal prosecution body, and to be informed on the re-
sults of the settlement thereafter.’® This guarantee was breached by the criminal
investigation. Various people said that they had submitted for registration com-
plaints of abuse and maltreatment to which they were subjected whilst being
apprehended, whilst in transit to police premises, and whilst in detention. From
the information we have, the criminal investigation bodies publicized data on the
registration of such complaints only after many cases of police ill-treatment has
been presented to the public. Thus, according to information® presented by the

19  Art58 para2 of the Code of Criminal Procedure
20 Response of the Prosecutor General Office no.18-30/09-1288 of 29 September 2009
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PGO, the first complaints of alleged violence against protesters were recorded
only on April 12, 2009.

e The right to be defended against actions prohibited by law in the way pro-
vided for the protection of persons participating in criminal proceedings.?* This
guarantee was also widely infringed by the police. According to the PGO?%, as
of September 29, 2009, there were 102 complaints of alleged violence against
protesters registered. According to research conducted by the NGOs, 64% of the
135 people polled claimed they had been physically abused in custody.

e Theright to be assisted by a chosen defense attorney in procedural actions
conducted with his/her participation.?®* This guarantee was also massively vio-
lated by the police. After the protests in April 2009, of the 172 persons deprived
of liberty who were surveyed, only about 60% had access to a lawyer within the
time provided by law.

Other procedural guarantees:

e The person that prepared the detention protocol shall immediately, not
later than within 6 hours, allow the detained person to notify a close relative or
another person, as demanded by the detainee, about the place of detention, or
shall inform the relatives or other persons himself/herself.** Those detained were
not granted the right to notify relatives about the fact and place of detention.
At the time, some independent TV channels broadcast relatives’ appeals to the
authorities, in which the mothers and wives of some of those detained asked on
their knees about the status and whereabouts of their dear ones.

e Criminal prosecution bodies and courts during the course of procedures
are obliged to act in a way that no person be suspected without grounds, accused
or convicted, and no person be arbitrarily or unnecessarily subjected to procedur-
al measures of constraint.?®> Unfortunately, the deprivation of liberty of individu-
als is often used by the police as a disguise for the application of illegal actions
on suspects. Thus, the imprisonment of protesters was due in large part to the
superficial examination of cases by the criminal investigation and courts, even
though the latter were obliged to examine all cases in their competence objec-
tively and from all angles. Given the severity and extent of the situation as well as
the circumstances and means of apprehending persons, the courts should have
carefully considered each case, in part to make sure that they did not compound
irregularities committed by the criminal investigation or the police. Namely, the
judges could have played an important role in the rehabilitation of torture vic-
tims by deciding on the application of preventive measures that would not re-

21 Art58 para10 pt10 of the Code of Criminal Procedure

22 Response of the Prosecutor General Office no.18-30/09-1288 of 29 September 2009
23  Art58 para3 pt11 of the Code of Criminal Procedure

24  Art173 para1 of the Code of Criminal Procedure

25 Art1 para3 of the Code of Criminal Procedure
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quire deprivation of liberty, and by referring each case to the prosecution. Unfor-
tunately, the magistrates who examined most of these cases, held perfunctory
trials and the rulings were issued using a “copy-paste” method, where only the
names of people “judged” were changed, and the texts of rulings remained the
same. Another evidence of the mere formality of rulings is that many such deci-
sions were issued within several minutes. Thus, for example, judge Gh.Morozan
examined and ruled on 4 cases and issued 4 arrest warrants on April 10, 2009 in
a record time of only 51 minutes (between 21.10 and 22.01).

e Judges must rule on criminal cases as provided by law and under condi-
tions that exclude any pressure on them.?® The trial of materials and criminal
cases is held at the court.’” Most of the cases of the use of preventive measures
or administrative penalties were examined by the courts contrary to the rules set
out above - that is, not on the courts’ premises, but rather at the General Police
Commissariat. In this way, judging by the extremely high number of rulings on
the measure of preventive arrest and decisions to use administrative detention
issued by the courts, we cannot deny the influence of the criminal prosecution/
police on the judicial authorities.

e Examining magistrates shall examine prosecution requests for authoriza-
tion of criminal prosecution, investigative and operational measures, and the use
of procedural measures of constraint that limit constitutional rights and freedoms
of individuals.® There have been many established cases where the rulings on
the use of the preventive measures were issued by judges who were not the
examining magistrates. Therefore the violation of the legal norm is obvious - only
an internal inquiry of the SCM would reveal the degree of such violations.

26  Art26 paratof the Code of Criminal Procedure
27  Art32 of the Code of Criminal Procedure
28 Art300 para1 of the Code of Criminal Procedure
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Cases sent to the European Court for Human Rights

After acting President Voronin announced the “amnesty” of protesters, only a
few people remained in the custody of the law enforcement. Most of these per-
sons were accused or suspected of the organization of mass riots and attempted
usurpation of state power. Most of these cases were perceived by the public as
political cases by which the government or the law enforcement bodies were
retaliating against these people.

Matasaru case

Anatol Matasaru is publically known as a fierce fighter against the abuses in the
Moldovan legal system, who has staged peculiar protest actions. He was arrested
at home on April 8, 2009. His apprehension, as in other similar cases, was con-
ducted with serious procedural violations by persons in plain clothes who did not
hesitate to use force. Anatol Matasaru was subjected to inhuman and degrading
treatment, and was severely beaten by the police, perhaps as a sign of revenge
for his previous protests, which criticized the prosecution and the Ministry of In-
terior. “His wife with their 4-year-old son did not feel safe during that period and
sought asylum in any state which was ready to ensure their personal integrity.”

The application was lodged with the ECHR, and soon the Court asked the Gov-
ernment to explain why Matasaru was arrested and mistreated, and why he did
not have access to medical care. “We are mostly appalled by the fact that he
was obliged to give them passwords to his e-mail addresses or to admit that
some people paid him to protest,” his defense attorney Victor Pantaru said.
Anatol Matasaru was released from arrest on August 5, 2009.

Cases of Gabriel Stati and Aurel Marinescu

Gabriel Stati is the son of one of the most prosperous businessmen in Moldova.
Prior to the April events, there had been allegations in the media that president
Vladimir Voronin and his entourage and family were “trying to seize control”
of the Stati family businesses.?® As these two men were suspected of financing
and organizing violent protests, Ukraine decided to extradite Moldovan citizens
Gabriel Stati and Aurel Marinescu to the Moldovan law enforcement bodies. Af-
ter their arrest, the ASCOM Company announced total suspension of activities in
Moldova “until a democratic regime is established”.>

According to defense attorney Vitalie Nagacevschi, “the arrest and subsequent
extradition of Gabriel Stati and Aurel Marinescu was not an act of law, but rath-
er a political deal, which is unacceptable in a state that claims to be based on

29 www.azi.md/ro/story/1757
30 www.azi.md/ro/story/2377
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the rule of law”. In their extradition request, the Moldovan authorities claimed
that Stati and Marinescu were accused of usurping state power, which can be
categorized as a political offense. In accordance with the European Convention
provisions on extradition and the bilateral Moldovan-Ukrainian treaty on legal
assistance in criminal matters, extradition for committed political crimes is pro-
hibited. Upon their apprehension, Stati and Marinescu asked for political asylum,
but were refused.

On June 18 the measure of constraint was changed to home arrest, and on July 8
Stati was released from house arrest.

Sergiu Mocanu case

Sergiu Mocanu, former presidential adviser and leader of a political party, was ar-
rested on the street in 8 April 2009 under charges of organizing mass disorders in
an attempted usurpation of state power. His defense attorney lon Dron claimed
that this was a fabricated case, as the prosecution did not present any evidence
to demonstrate his involvement in organizing April 7 protests. “The fact that Mo-
canu was first arrested and only after did they gather evidence to prove guilt is
absurd. No country in the world allows arrests in the absence of evidence”.

Between April 10 and 30, the prosecutors did not conduct any investigations and
did not provide any evidence which prove Mocanu’s guilt in court. Despite this,
at the court hearing on April 30 the judge accepted the prosecutor’s request
to extend the arrest for another 30 days, and denied the request of defense to
change the measure of constraint from preventive detention to house arrest.
“I think that in Moldova, cases of resonance are examined by special judges.
Although | asked to challenge the judge, we were denied that right,” said Dron.
Sergiu Mocanu was in transferred to house arrest on June 11. On July 31 he was
released from house arrest.

Netanyahu case

The only foreigner arrested in connection with the events of April 7 was the priest
Jonathan Jerusalayem Netanyahu, a citizen of the United States and Romania. A
criminal case was opened against him on the organization of mass riots and at-
tempted usurpation of state power. He was detained on April 10. He said:”Il have
been beaten by the police. They tried to make me a scapegoat because | was
born in Romania. | am innocent.” Netanyahu was released from prison on July
11, 2009.

On September 30, 2009, the Justice Ministry announced that the new Govern-
ment was seeking to remove the seven pending applications to the ECHR by per-
sons accused of involvement in organizing the violent protests of April 7. In this
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regard, Justice Minister Alexandru Tanase said that, if a settlement was reached,
the Government would sign a unilateral declaration recognizing all the violations
committed against the people who complained to the ECHR. “If before the instal-
lation of the new government such complaints were inadmissible, the new gov-
ernment is ready to accept and admit that these individuals were subjected to
a series of violations of their rights guaranteed by the European Convention.” At
the same time, the minister urged the petitioners to settle these cases amicably,
by talking on each case, so that the cases would withdrawn. “It would be unfair
for the current Government of Moldova to be penalized for actions that we have
condemned as well, and to which we have not subscribed.”3!

Official investigations of the authorities

On September 29, 2009, the Prosecutor General’s Office presented the following
information:

According to official information, from April 12 to October 1, 2009, the prosecu-
tion recorded 102 cases related to the use of violence by the police against pro-
testers during and after the events of 7-8 April 2009.

In 25 cases, prosecutors opened their own investigations; 77 investigations were
opened following citizens’ complaints. Of the 102 complaints, 6 were submitted
by women.

50% of these cases refer to claims of abuses by the police at the time of deten-
tion; the other of 50% claim ill-treatment inside police premises.

By October 1, 2009, criminal prosecution actions were launched in 23 cases. Of
these, 13 were launched under Art309/1 of the Moldovan Criminal Code, 8 cases
on the provisions of Art328 para.2 of the Criminal Code, one on Art187, and one
under Art152 para.2 let.2 of the Code.

By October 1, no final decisions had been taken on the mentioned criminal cases,
no indictment had been finished, and no criminal cases was sent to court. Also,
no decisions had been adopted to classify, terminate, suspend or conditionally
suspend the criminal prosecution on any of these cases.

After a complete verification of materials, in 60 cases decisions were taken to
decline the start of criminal prosecution; investigations continue in the remain-
ing 19 cases.

According to the PGO, NGOs submitted 257 applications for launching criminal
prosecution procedures and for the penalization of persons who abused/tor-
tured people in connection with the events of April 7. The local authorities did
not submit such applications.

31 www.azi.md/ro/story/6159
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In the case N0.2009038033, on the facts of mass riots on April 6 and 7, 2009,
the criminal prosecution procedures also examines the actions of the police and
policy makers to establish their compliance with the current legislation.?

Since there were numerous clear cases of abuse and mass violation of basic
rights, the authorities had to conduct quick, transparent and objective investi-
gations and inquiries of the post-election events in Moldova. The authorities,
however, delayed the process, and statements by officials and representatives
of the law enforcement confirmed the public’ impression of an intent to cover
up the abuses and allow impunity. State officials did not admit mass flagrant
violations of fundamental rights, and did not publicly condemn these illegal acts.
On the contrary, most of the statements largely justified the police actions by
appealing to the need to restore public order; while the violence was often justi-
fied to some extent by some reference to the psycho-emotional state of the law
enforcement (that is, their desire to retaliate for attacks against police during the
day), and the civil society and independent media were frequently reminded of
the casualties among the police. Moreover, there were statements that victims
had painted wounds and bruises on their bodies to simulate torture.*

After numerous accounts of illegal behavior on the part of law enforcement
agents were made public, the prosecution and representatives of the Mol
admitted and regretted the brutal interventions of the police and the dam-
ages caused to citizens. Prosecutors called lawyers and victims to refer their
cases to the competent bodies under protection guarantees provided by law.
On April 21, 2009, by presidential decree a State Commission for the elucidation
of causes, conditions and consequences of the events of 7-8 April 2009 was es-
tablished. Vladimir Turcan, one of the leaders of the governing Communist Party,
was appointed chairman of the Commission. The Commission had no credibility
in the eyes of the pubic or civil society, because its members largely represented
a single party, and because Turcan was actually caught on video providing guid-
ance to people to raise the flags of EU and Romania on the buildings of parlia-
ment and the presidential administration.3* The Commission did not meet basic
requirements and criteria and was unable to provide a platform for a balanced,
impartial, objective and credible examination of events of 7-8 April 2009, which
made one of the members of the Commission ask to be excluded from it.*®

Although that Commission had to present a report of its work on May
5, 2009, it not prepare or publicize any document to that effect so far. In
fact, it ceased its activities. In the context of early parliamentary elections
that came as a result of a protest the parliamentary opposition who re-

32 The response of the Prosecutor General Office no.18-30/09-1288 of 9.09.2009

33  http://www.ziare.com/actual/international/04-18-2009/comunistii-de-la-chisinau-sustin-ca-victimele-abuzurilor-si-au-pictat-
ranile-724317

34 See images on http://social. moldova.org/news/suspendarea-activitatii-comisiei-turcanu-202822-rom.html or http://www.eu-
ropalibera.org/video/2372.htm

35  http://www.interlic.md/2009-04-22/viorel-cibotaru-a-solicitat-excluderea-sa-din-comisia-pentru-elucidarea-evenimentelor-
din-78-aprilie-9831.html
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fused to elect a Communist candidate as president, Vladimir Turcanu an-
nounced on July 20 that the Commission was to cease its activities, arguing
that he wanted to avoid allegations of intimidation of electoral candidates.
The new government has promised a transparent and objective investigation of
the post-election events in Moldova, and announced in October 2009 the crea-
tion of a working group on establishing a new investigation Commission for that
purpose.

Civil society actions

The civil society became actively involved in defending the rights of peaceful
protestors and those detained by the law enforcement. In conditions in which
transparency was lacking, and in an atmosphere of mass terror, NGO representa-
tives were able relatively quickly to enhance their efforts to halt the authorities’
abuses and the manipulation of public opinion. Already on the morning of April
8, 11 organizations managed to sign a joint statement condemning the violent
actions of vandalism, which took place on April 7, and stating that “the power of
speech and peaceful will is invincible on the path of building a genuine democ-
racy. The true democracy is aimed at changing society, but not by force or vio-
lence. Violence leads to fear, violation of others’ rights, and undermines the free
development of a society.”** However, this message was interpreted differently
by the pro-government media.*’

On April 8, 2009 the situation became dramatic, when numerous cases of mis-
treatment and detention of peaceful protesters were recorded, while the pro-
government media with national coverage continued to misinform and manipu-
late public opinion by selecting and distorting messages. Civil society stepped up
its efforts to make the authorities stop the mass abuses. On April 9 human rights
organizations expressed their concern regarding the terms and conditions of the
detention of people suspected of having actively participated in the violent ac-
tions that took place on 6 and 7 April 2009.3 The signatory organizations asked
for: strict observance of the provisions of Articles 3 and 5 of the European Con-
vention; the detention of violent individuals only by police officers in uniforms
to avoid unfounded insinuations and allegations; the respect of all procedural
safeguards and rights, with special attention drawn to the right to defense; the
cessation of the practice of detention without sufficient evidence of a person’s
involvement in violent actions; inspections and monitoring of all preventive de-
tention facilities subordinated to the Mol, CCECC, SIS and the Ministry Justice,
both in the capital and the rest of the country, by Ombudsmen and members of
the National Council for the Prevention of Torture;and the monitoring of the situ-
ation by specialized agencies and institutions.

36 www.promolex.md/index.php?module=news&cat=0&item=178
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39 This statement has not been publicized by the pro-government media
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At the same time, many representatives of the non-profit sector expressed con-
cerns regarding the worsening social and political situation following the elec-
tions of April 5, 2009, and feared that the exaggerated and twisted interpreta-
tions of these events may serve as a justification for decisions and actions that
would further polarize the society.** They demanded a comprehensive, trans-
parent investigation -with international participation- of the causes that led to
the outbreak of vandalism, . The signatories demanded that authorities abandon
virulent language, create a framework for political dialogue to overcome the situ-
ation, ensure the observance of laws, publish lists of those arrested and ensure
their rights, rule out political persecution, ensure the right to free movement,
freedom of opinion and expression, individual inviolability and security of per-
son, and stop the misinformation of the population, etc.*

Human rights organizations in Moldova, the Crisis Group and many individual
lawyers began collecting information on the actual number of victims of the
events of April 7, their treatment, conditions, and the respective consequences
for the persons detained, abused, and held in the custody of the authorities.
The information was collected directly from victims, their defendants, rela-
tives and NGOs, on the basis of a questionnaire comprised of 12 questions.
On April 11, 2009, representatives of NGOs and members of the NPA visited pris-
on no. 13 in Chisinau, (under the jurisdiction of the Ministry of Justice) where
they interviewed the first 40 victims of the April 7 events. However, the Mol
failed to observe the law, denying access to police premises between 7 and 13
April 2009.%

On April 16, 2009 human rights organizations in Moldova organized a roundtable
with the theme “Democracy at Risk: Human Rights in Moldova “attended by rep-
resentatives of state structures and the law enforcement bodies.*

The role played by civil society in preventing a full-fledged installation
of a general state of force and terror was a very important, even deci-
sive one. In a brief period of time, through the efforts of civil society and in-
dependent media, the international community was able to obtain clear
evidence of the abuses and illegalities committed by the authorities.
In this context, the communist authorities initiated proceedings to intimidate
some of the active organizations. The Ministry of Justice sent letters which im-
plied that these organizations were the co-organizers of the events of April 7,
2009, and in which it asked for their “position regarding the events that took
place”, and demanded to be “informed about the actions taken to prevent and
stop violence and ensure compliance with Law on assemblies.” In the same pe-
riod, the Tax Inspectorate sent -largely to the same organizations- subpoenas
demanding them to promptly present financial activity reports for the period

40 www.azi.md/ro/story/2332
41 www.promolex.md/index.php?module=news&cat=0&item=181
42 www.azi.md/ro/story/2325
43  www.promolex.md/index.php?module=news&cat=0&item=182
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2008 - 2009, to include the organizations’ revenues, expenses, and sources of
funding.*

The political crisis and post-election events shook the foundations of the rule of
law in Moldova, creating prerequisites for establishing a police system in which
democratic principles and values are ignored. To prevent such a development, the
civil society proposed on May 5 (the day the State Commission for elucidating the
causes, conditions and consequences of the events of 7-8 April 2009 was set to
submitits report) aroadmap document for national reconciliation.** The Roadmap
was to be accepted by all the stakeholders, political parties and civil society to re-
store the rule of law, legitimacy of elections and European integration of Moldova.
The document is an initiative of civil society, which was concerned with the impact
of the crisis and proposed a mechanism for managing the stalemate situation.
These were the most important actions of the civil society during the crisis. Na-
tional organizations were encouraged in their work by their colleagues abroad,
who expressed solidarity with their efforts and position.*® In our opinion the
most active organizations were IDIS Viitorul, Amnesty International Moldova,
CReDO, CRVT “Memoria”, Promo-LEX, IDOM, CNTM, Contact, API, APEL, ICJ, So-
ros-Moldova, etc.

The Chisinau City Hall played an important role in monitoring the situation, docu-
menting cases and raising public awareness of the crisis. General Mayor Dorin
Chirtoaca got actively involved and demanded from the municipal law enforce-
ment (which by law were actually subordinate to him) information and explana-
tions on the illegalities committed by the security forces. The City Hall published
regularly updated lists and photos of victims of torture and ill treatment.”

Reactions of the international community

Edwin Berry, Human Rights Adviser to the UN in Moldova, was able to visit prison
no. 13 on April 11, 2009 to talk with about 40 young people arrested: “I have
never seen anything like this”; “They all had traces of beatings and traumas, vir-
tually all the people we saw were between 18 and 24”,"The young people said
they had been beaten in police units or at the General Police Commissariat. They
were detained there in small cells of 8sgm, in which 25, sometimes even 28,
persons were held. They were given very little water and almost no food. Most
of them complained about the impossibility of talking to a lawyer”,” From what |
saw and heard from about 40 young people, | may conclude that there are severe
human rights violations, namely the use of inhuman and degrading treatment,
restriction of the right to legal counsel, to due process, and appropriate condi-
tions of detention”.*®

44 www.promolex.md/index.php?module=news&cat=0&item=183
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The European Union responded immediately to the dramatic events in Moldo-
va. On April 7, 2009, the EU High Representative for Common Foreign and
Security Policy, Javier Solana, issued a special declaration on the situation in
Moldova.

Numerous protests of Moldovan citizens were held in different countries and
cities (Montreal, London, Prague, Geneva, Brussels, Washington, Toronto, Rome,
Milan, Bucharest, etc.).

The Network of Institutes and Associations of Public Policies (PASOS), which
comprises 36 members in 23 countries, criticized the Moldovan authori-
ties for the passive attitude shown during the riots of 7, 8 and 9 April 2009.
Markus Meckel, the spokesman of the SPD in Germany’s Bundestag, declared
that “President Vladimir Voronin bears primary responsibility for the worsening
political situation in Moldova.”*

On April 9, 2009, President Vladimir Voronin had a phone conversation with his
Russian counterpart, Dmitry Medvedev. According to a communiqué of the pres-
idential administration, “during the telephone conversation, the sides exchanged
views on the sociopolitical situation in Moldova. Medvedev congratulated the
Moldovan authorities for their response to the violent protests on April 7, which
allowed them to maintain control of the state of affairs and to restore the rule of
law in the capital city.”*°

“ The Moldovan political forces must show abstention and respect the results
of parliamentary elections that were conducted in accordance with democratic
standards, as confirmed by numerous international monitoring missions, includ-
ing PACE, and the OSCE” was the opinion voiced by the Deputy Minister of For-
eign Affairs of the Russian Federation, Grigori Karasin, at a meeting in Moscow
with the head of the OSCE Mission to Moldova, Philippe Remler.

Later, Vladimir Voronin and Russian Ambassador to Moldova Valery Kuzmin had
an exchange of views regarding the situation in Moldova after the April 5 parlia-
mentary elections. Voronin highly appreciated the moral and political support
provided by the Russian Federation, and by the Russian head of state, Dmitry
Medvedev, to Moldova.** Vladimir Voronin - so the press release of the presi-
dential administration reads- noted that this support is in full accordance with
the spirit of centuries-old relations of friendship and cooperation, and the stra-
tegic partnership established between the two countries and peoples. On April
30, 2009, the Russian Foreign Ministry assessed the events in Moldova as an at-
tempted coup® (this standpoint was promoted from the beginning by the Com-
munist government in Chisinau).

49 www.azi.md/ro/story/2212
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Terry Davis, Secretary General of the Council of Europe, said: “I am very con-
cerned about possible human rights violations and mass arrests that are report-
ed. | am concerned that there are children among those arrested, and that there
are restrictions imposed on the media.” This determined the immediate deploy-
ment of the CoE Director General for Democracy and Political Affairs to Moldova.
On April 22, 2009, the Prime Minister of the Czech Republic, which at that
time held the EU presidency, visited Moldova; on April 24, 2009, the Secre-
tary General of the EU Council, the EU High Representative for Common For-
eign and Security Policy, Javier Solana®, and the Council of Europe Com-
missioner for Human Rights, Thomas Hammarberg, also came to Chisinau.
On April 23, 2009, the situation in Moldova was the subject of a debate at the Eu-
ropean Parliament plenary session. In their speeches, the MEPs expressed their
concerns and condemned the human rights violations that had taken place in
Moldova since the protests of 6-8 April.>*

The U.S. State Department also issued a statement on the situation in Moldova:
“Although public order was restored and demonstrations that followed were
peaceful, we received reports from the civil society and international observers
on the inappropriate treatment of detainees by the Moldovan authorities. We
are also concerned about the reports that students and journalists were intimi-
dated by government officials.”

A European Parliament delegation visited Moldova on 26-29 April and found se-
rious violations of human rights after the April 5 elections: “the horrible acts of
violence produced in police commissariats, the refusal to grant legal and medical
assistance to persons detained cannot be tolerated”, “I met so many people who
told us, in virtually the same words, the same scenarios that happened to them
in detention. I've seen broken legs, broken arms, lesions and bruises. | saw even
an 8-year-old child who was arrested. People testified that they were forced to go
through a so-called “corridor of death”, where they were brutally beaten by sev-
eral policemen, sometimes passed out, and then were beaten again and forced
to sign documents”, “All three persons told us that they were not presented any
evidence at the detention of in prison. Moreover, they were forced to sign to the
charges brought against them. This was shocking for us”.

The Resolution of the European Parliament (EP) on the situation in Moldova after
the elections of April 5, 2009, was adopted on May 7 by a vote of 467 out of a
total of 512 MEPs present.>® The EP strongly condemned the broad harassment
campaign, the serious human rights violations, and all the other illegal actions of
the Moldovan government. It urged the Moldovan authorities to stop any illegal
arrests and to rule the country in accordance with their international commit-
ments and obligations in the field of democracy, rule of law and human rights. It

53  www.azi.md/ro/story/2587
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expressed its deep concern about the illegal and arbitrary arrests and numerous
violations of human rights of those arrested, especially regarding the right to life,
the right not to be subjected to physical abuse, inhuman treatment, torture or
punishment, the right to liberty and security, the right to justice, and the right
to freedom of assembly, association and expression. Furthermore, it expressed
concern over the fact that these abuses were continuing. The resolution insists
that all those responsible for brutality and violent acts against detained persons
be brought to justice, and calls for a special investigation into the deaths during
the events, into the allegations of rape and ill-treatment during detention, and
into the arrests on political criteria. It reaffirms the importance of the independ-
ence of the judiciary and media, and calls for further measures to ensure the
editorial independence of all media organizations.

However, there were opinions and statements condemning the attitudes of
certain EU officials and institutions. Chisinau Mayor Dorin Chirtoaca, a lead-
er of the Moldovan opposition, told Deutsche Welle: “Let’s reach “concilia-
tion” somehow — give a billion Euros in credits to Moldova, leave it quietly
where it is now and move on.” That was allegedly the European offer to the
opposition to reconcile with the communists. Chirtoaca thought that “This is
unfair! [...] How much does the life of Valeriu Boboc and the other two cost?
How much does torture of people in police premises cost? How much do
hundreds of beaten people cost? Justice and truth cannot be negotiated!”
“There is a rush among the international organizations: there must be dialogue
between the power and the opposition! But there is no legitimate power in
Moldova. Therefore, efforts should focus on investigating what happened: the
election fraud and the serious violations of human rights. | understand that the
Europeans find it difficult to admit that for 10 years their positions and papers
were ignored by the Moldovan Government. And if everything that happened in
Moldova in terms of relations with Europe is revealed, some of their heads may
also fall,” Dorin Chirtoaca said>®

The Valeriu Boboc case

Valeriu Boboc, a young man of 23 years, died in police custody. The police claim
that the young man died because of smoke poisoning, but according to his par-
ents and witnesses, his body showed serious signs of torture, broken ribs, and
deep wounds on his head and forehead. The family (he was married and had a
child of 18 months) does not known the exact cause of his death, but believes
that the young man died after being severely beaten by the police. The official
version is that he had been intoxicated with smoke during the protest rally on
April 7.

56  www.unimedia.md/?mod=news&id=10649
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These were the first data about this first death.>” Valeriu Boboc died on April 7,
but relatives learned about it only on April 10. The authorities and law enforce-
ment officials denied any information connected to the death of the victim. Us-
ing the pro-government media (including public radio and TV), the authorities
tried to exculpate the law enforcement bodies.*®

From the first day, Valeriu’s relatives said they would insist on an independent
international forensic examination, showing no confidence in the conclusions of
state experts and structures. Thus, in late May, the PGO requested the assistance
of the European Union to identify a forensic expert from the EU to participate in
conducting a new investigation, including the exhuming of the corpse of Boboc.
On June 4, the Boboc family lawyers said they had heard a witness who reported
that on the night of 7 to 8 April, after midnight, at about 1.00a.m. Valeriu Bob-
oc and other young people were standing peacefully near the Arch of Triumph
on the Square of the Great National Assembly. According to the testimony, the
young people were surrounded by police and government security who were
armed, wore masks and special equipment. “The police began to shoot, shout-
ing at the young people to lie down. Then they were kicked, and hit with rubber
sticks, and gun handles. The boys were covered in blood.” The witness was later
called, sought and blackmailed by unknown individuals. To protect him the law-
yers sought help from the European Court. “We have a law on witness protec-
tion, but witnesses must seek protection from the Mol”.>®

On June 15, 2009, the corpse of Valeriu Boboc was exhumed and examined by
a forensic doctor from London, but the results of his expertise were not com-
municated directly to the family or its lawyers. In fact, the lawyers repeatedly
asked for the report, and the prosecutors used various pretexts not to provide it.
Finally, on July 2, 2009, the first results were publicized during a news conference
held by the PCRM. “I learned about the report findings not from the prosecutors
but from a news conference held by Vladimir Turcan and Grigori Petrenco. They
commented on the expert report from a PCRM standpoint, and behind them
was the symbol of the party. We have the impression that the prosecutors are
fighting against the lawyers of the Boboc family, as they don’t seem interested
in elucidating the crime or identifying the criminals. Why is the rule not applied
equally — why were we refused when we asked for the report, while others got
it?” the lawyers inquire.®® The forensic expertise by the British expert proved that
the young man died from receiving blows. Shortly after that, the Prosecutor Gen-
eral declared that the prosecution was investigating the case to identify those re-
sponsible. As of October 2009, there were no results from the investigation, nor
announcements of suspension from office or dismissal of people investigated on
suspicion of committing the crime.
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Afterword

On December 17, 1979, the UN General Assembly adopted Resolution
no.34/169 on the Code of Conduct of law enforcement bodies that sets
out several provisions on the humane performance of police functions:

e The police, as part of the criminal justice system must be representative,
full of solicitude and accountable to the whole society;

e In order to achieve this, there must be a well designed system of laws
which establish the ethical standards of police and which are accepted by the
population, precisely because of their humane provisions;

e Every police officer is part of the criminal justice system, and his aim in
office is to prevent and combat crime - therefore his conduct and the way he
operates may impact or seriously affect the entire judicial system;

e Police actions must be subject to public examination. This examination
may be conducted by an inspection committee, a ministry, a group of lawyers, a
group of citizens or any other competent agency;

e These standards have no value unless, by education, training and supervi-
sion, their content and meaning become part of the professional beliefs of every
police officer.

By adopting this resolution, the UNGA recognized the need to establish a code of
conduct for police officers, with a dual purpose: firstly, to convince citizens that
the police is in their service (as they are — just as they are paid from taxpayers’
money), and that their rights are fully protected, and, secondly, to establish a
framework and limits for police powers.

The Code states in Article 5 that no police officer can commit, instigate or toler-
ate an act of torture or cruel, inhuman or degrading treatment or punishment,
and may not invoke superior orders or exceptional circumstances such as war
or threat of war, threats to national security, internal political instability or any
other political emergencies, as justification for torture or cruel, inhuman or de-
grading treatment or punishment.

The work of the police is based on outstanding professional competence, intelli-
gence, skill, and ingenuity; and methods used in the past have all fallen into disuse
and cannot be applied in a state of law. One should note that we do not refer to
special situations in which the police officer may find himself when forced to fight
against an armed attack or violence directed either against him or against mem-
bers of the community. There are clear provisions for such situations that allow
the police to use specific means, including their weapons or equipment, provided,
however, thatit’s done legally, when necessary, with a clearly defined purpose, and
in the interest of social order and of the defense of life and property and people.
Article 6 of the Code stipulates that police officers shall ensure full protection of
the health of people in their custody, and shall provide immediate medical as-
sistance when needed.
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The daily life of police officers provides many examples of this kind when
care is sought to be given to people, whether they are offenders or vic-
tims. When it comes to human health, to a life in danger, we cannot make
a difference between the two categories, we primarily consider the hu-
man being, the man as such. In certain contexts his legal position is not im-
portant, because we seek to defend a man’s most precious asset — his life.
With regard to persons in detention, where specific rules apply, the Code notes
that one of the main duties of the police personnel is to always take into account
the recommendations of medical personnel, whether or not they are part of the
police unit.5!

We can say with certainty that at least in the post-election period, state in-
stitutions functioned badly, as they ignored or violated many principles of
their activity. The public rightly continues to view with suspicion the ac-
tions of the authorities in the aftermath of April 7, 2009, because these ac-
tions were biased and intended to justify the illegal actions and behavior
of police officers, and to undermine the image of the political opposition.
The behavior of some Mol representatives in relation to the local administration
in Chisinau serves as a final proof of an illegal and immoral ideological compo-
nent in the work of the law enforcement bodies, which are subordinated to nar-
row party interests. Professional competence rather than political and ideologi-
cal proximity with power should serve as a basis for working in the legal system.
The main purpose of a lawyer is not to serve the party and government, but to
serve the legislation, the law, and the moral ideal of the society. This does not
mean total inaction or lack of principles. What it means is that, in a multi-party
system, the defenders of freedom and justice may not be controlled by a party or
join some ideological regime.®?

The most serious task for the rehabilitation of law enforcement is their exclusive
subordination to the law; those guilty of breaching legal principles and rules of
law, and of abuses committed against many people must be identified and sanc-
tioned. If not this is done, the situation may repeat at any time.

61 Vasile Zavatin, Respect for Human Rights in the Work of the Police (in Romanian), Consolidation of the Rule of Law, Tl
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Conclusions

Moldova’s post-election events, situation and the analysis contained in this
publication confirms once again that the fight for human rights and demo-
cratic values is a continuous one. Democracy proves lasting only if peo-
ple have confidence in state institutions, if these institutions serve their
citizens and protect them from abuses. The social climate and the pres-
tige of democratic institutions are heavily influenced by the degree to
which the safety of citizens is ensured and the way justice is administered.
The case of the Republic of Moldova is a perfect reflection of the state of affairs
in this respect. On the one hand, particularly in countries where the society is
poorly informed and not involved in the democratic processes, there is a real
risk of return and re-installation of non-democratic regimes. On the other hand,
we are reassured that there is an established national and international system,
which, if used correctly, may put a stop to divergences from the political system
from its constitutional principles and norms. The preoccupation for human rights
and fundamental freedoms goes beyond state borders, which is why these val-
ues are protected by many international documents. The importance of these
documents is so great that the national laws of countries that respect human
rights and freedoms are usually aligned with universally accepted international
norms in this field.

For post-communist, especially the post-Soviet, states, the risk of deviating
from democratic norms is increased because of inherited mentalities, legal apa-
thy and a low level of citizen participation. Ignorance of the law by the com-
munity members is an old problem in Moldova. In our opinion, the problem
is that Moldova is not enshrined as a rule-of-law state in the mind of its citi-
zens. After post-election events in Moldova, both the civil society and the new
government must streamline the process of informing, educating and involv-
ing citizens in the community by developing democratic education programs
for citizens as part of a concept of developing the legal culture of the soci-
ety. The program must prescribe a specific framework of general, simple and
clear legal rules that every citizen needs to know. The state should also seek
and find means and ways to promote its laws, human rights, and the obliga-
tion to observe them by actively involving its structures, public organizations
and the media. All these measures are needed to prevent future attempts at
usurping power, ignorance of the laws or manipulation of the public opinion.
We believe that this should begin with the investigation of all the facts and
circumstances that led to the political and legal crisis in Moldova in the post-
election period between April and August 2009. Both the investigations and the
examination of the facts in terms of administrative rules and criminal penalties
should be conducted in a fair, transparent and legal way, so as not to admit cases
of either retaliation against or tolerance of responsible persons.
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The level of legal culture in Moldova will continue to be determined not by state
legislative framework, but by the ability of the authorities to restore public con-
fidence in state structures: in other words, it will depend on the activity of the
bodies of law enforcement.

After analyzing the presented 4 chapters, we realize that the rule of law may
be installed if the principle of separation of powers in fully implemented, if the
respect for the law is imposed by education, if fundamental rights and freedoms
are guaranteed. To reach the above, the following actions are needed:

e An objective, transparent and prompt investigation of the post-election
situation;

e The sanctioning of all those responsible, while respecting all the due legal
proceedings and their procedural rights;

¢ Developing, jointly with civil society organizations in the field, an action
plan for rehabilitation of the victims of the post-election events;

e Developing strategies to educate and involve citizens in democratic proc-
esses;

¢ Normalization of the situation in the field of media, in particular real re-
form of the public broadcasting company “Teleradio Moldova”;

e Support, development and strengthening of the civil society in Moldova
and the promotion of cooperation between civil society and the authorities;

e Ratification of the Rome Statute if the International Criminal Court.
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Summary

This study presents the results of monitoring and evaluating the way broadcast-
ing institutions in Moldova covered the protests of April 6 and 7, 2009. Reports
and programs in the broadcasting media on this topic were analyzed in terms of
impartiality, fairness, respect for the presumption of innocence, and other crite-
ria. Monitoring results show that most stations failed to cover events in an objec-
tive and professional manner. Based on the findings of the monitoring efforts, we
formulate here recommendations for the media and the Broadcasting Coordina-
tion Council to eliminate the identified shortcomings so that in the future the
public be provided truthful and unbiased information on conflict situations.
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Introduction

Information and communication are extremely important in covering the political
processes, forming public opinion and guiding society towards democracy, and
the media has a special role in this process to inform the public about important
events, so that they may make informed decisions. This role is critical in crisis or
conflict situations, and the media is among the players that can contribute to
solving such situations.

Conflicts, by their nature, have two or more facets. They often do not have a
clear beginning, only an approximate cause that serves as a trigger, and do not
have visible roots. The role of the journalist is to seek those roots and to show
to the public more than just one facet of the conflict. At the same time, journal-
ists should be aware of the danger of becoming propaganda tools, because in
conflict situations, the sides will try to provide confusing information in order to
defame and demonize their opponent.!

How the media cover conflicts depends on a number of factors, including their
relation with certain implications of the conflict, but also the degree of inde-
pendence of the media from those who hold the power. Among the main risks
that may occur are the manipulation of journalists and the media by the authori-
ties, and limited access to information, which make proper coverage difficult®. At
the same time, since journalists and the media may have their own opinions and
interests, they may become parties to the conflict by adopting a biased editorial
policy, supporting one side or another and limiting the access of the other side
to the media.

Therefore, in conflict situations it is very important that journalists should not
forget their responsibilities towards society, as the citizens have the right to
truthful and balanced information, unaltered by the different actors. In their
work, journalists must be strictly guided by ethical principles of truthfulness and
balance of the information, impartiality, and should treat all parties equally and
provide the public with all the information necessary to form their own inde-
pendent opinion.

Self-regulation in the media

Self-regulation and ethical principles and standards are basic conditions that the
media must satisfy to be able to perform their role of a watchdog in transition so-
cieties.> Many experts believe self-regulation to be an important tool for ensuring
media independence, promoting the highest professional standards, developing
professionalism and social responsibility of the media. Unlike the democracies of

-

Andrew Puddephatt, “Voices of war: Conflict and role of the media”, International Media Support, 2006.

2 Simona Stefanescu, “Risks of media communication in times of conflict”, Sociology Institute of the Romanian Academy http://
www.racai.ro/RISC1/SimonaStefanescu.pdf

3 Bertrand, 2001. Media Accountability Systems for the Mass Media
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Western Europe, where self-regulation is a traditional practice, in Moldova it is at
an early stage of development.

With rare exceptions, in Moldova there are no media outlets that may be con-
sidered objective and impartial when covering conflict issues, and partisanship
is a common practice among Moldovan journalists. According to a study by the
Center for Independent Journalism (ClJ), 81.8% of respondents (media profes-
sionals) believe that Moldovan journalists are to a large extent partisan at the
expense of the principles of free and professional journalism. The survey reveals
that 17% of journalists are unfamiliar with the Code of professional ethics, and
just half of them (52%) do not accept the idea that a journalist can be biased.*
Another study of the ClJ shows that some media managers confuse the Code of
ethics with another instrument - the Labor Code, stating that they resort to the
latter when faced with ethical dilemmas.®

The Code of professional ethics of journalists in Moldova, which contains provi-
sions regarding accuracy, reliability, balanced coverage and other ethical princi-
ples, is directed at all media outlets - written and audiovisual media, state, public
or private. Among other mechanisms of self-regulation is the Code of Conduct
for broadcasters -approved by the Broadcasting Coordinating Council (BCC)- the
Central Electoral Commission’s Rules to coverage of election campaigns, and also
the monitoring of the media carried out by NGOs, and media expert analyses
published in the press or specialized magazines.

While the media remains at the top of institutions trusted by the public,®itis very
important for journalists to realize the importance of self-regulation in the media
and act in accordance with ethical standards and principles. Often journalists are
the first and last to decide what sources to interview and what information to
include in a material’, so they need to defend the standards of fair and balanced
coverage. It is important for journalists to recognize that citizens are entitled to
accurate information without it being influenced by public authorities or the pri-
vate sector. Only by accurately covering the activities and views of all parties can
the media help rule out stereotypes and help the public understand better the
reality and conflict situations.

Current issues of the media in Moldova. ClJ, 2003.
Mass Media Needs. ClJ, 2008

Barometer of Public Opinion. IPP, 2008.

Frost, 2000. Media ethics and self-regulation.
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Methodology
Monitoring period

Broadcast media: April 6-10, 2009

The monitoring included prime time (19.00-23.00) news reports and television
broadcasts at seven TV posts, and the materials of seven newspapers of national
and regional coverage; the analysis considered materials that concerned the sub-
ject of the protests and their consequences. The materials were analyzed accord-
ing to the following criteria:

Impartiality/objectivity

Journalist professionalism requires objectivity, impartiality and independence?,
and journalistic objectivity requires a clear distinction between opinion and fact,
both in choosing the angle of approach and in the details provided. According to
the Code of Ethics, the presentation, description and narrative must be impartial
and journalists must refrain from any hint or comment on those that make up the
subject of the news report.° News reports must not favor certain parties/groups/
individuals over others. The presence of discriminatory elements in the reports
and news is a primary indicator that reality is being presented from the stand-
point of the journalist. The way a report is concluded, the ranking of news, aux-
iliary comments may make the public believe that the pattern of an event is the
one presented by the respective station. The filtering of news and a minimum
of background and contextual information are other signs that the interests of
certain actors are being defended, but not those of the general public'®.

Fairness and balance of sources/plurality of opinions

Fairness and pluralism of opinions underlie journalistic concerns regarding so-
cial responsibility, professional performance and credibility of the press.’ In
cases where certain views are given more attention than others, they become
prominent and thus affect the public perception of events. To be fair and bal-
anced, material must present all parties concerned, especially when it comes
to controversial subjects, and treat equally all the parties to the dispute.’? The
media should also provide access to a multitude of different opinions that would
help the public to create their own opinion on what has happened. According to
standards of journalism, news reports must be inspired by rigorously checked

8 Simona Stefanescu, “Risks of media communication in times of conflict”, Sociology Institute of the Romanian Academy http://
www.racai.ro/RISC1/SimonaStefanescu.pdf
Code of principles of professional ethics of journalists of the Republic of Moldova

10 Simona Stefanescu, “Risks of media communication in times of conflict”, Sociology Institute of the Romanian Academy http://
www.racai.ro/RISC1/SimonaStefanescu.pdf

11 Fico, Ku, and Sofin, 1994. Fairness, balance of newspaper coverage of U.S. in Gulf War.

12 Fico, Sofin, and Dragger, 2007. Fairness and defamation in the reporting of local issues.
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sources. Information may be published only if it is confirmed from two independ-
ent sources.

Respecting the presumption of innocence. Respect for the presumption of inno-
cence is one of the cornerstones of objective journalism, and journalists should
act responsibly and refrain from accusations against people, starting from the
premise that everyone is presumed innocent until proven guilty in court. This
element is very important and essential for an accurate and unbiased informing
of the public to allow them to form their own views on events. Given the legal
risks comported by the failure to observe presumption of innocence, journalists
should act responsibly and must choose their language carefully.

Language and videos used. The journalist’s social responsibility lies primarily in
communicating the truth in words and pictures. The ethical conduct of journal-
ists is questioned mostly if the used images present aspects that do not cor-
respond to reality, if they are fabricated, or when the news report is illustrated
with images that are not related to it, to the information presented. Responsible
journalism requires not only an accurate presentation of facts, but also use of fair
and decent language. Deliberate exaggerations or licentious language, such as
derogatory language or the labeling of people or organizations, as well as the use
of manipulated images to make some parties appear in a negative light, are in-
fringements of ethical and professional standards. A journalist is required to un-
conditionally avoid insulting expressions, to oppose violence, hate speech, and
confrontation, and to reject any discrimination against one issue or another.

Criteria for selecting the media monitored

e Audience-impact (national, regional, local). Justification: it is well known
that there is a direct relationship between audience numbers and the media im-
pact on the public opinion: the more people are exposed to a particular message,
the stronger is its impact on certain segments of the society.

e Ownership (public and private). Justification: public media institutions are
funded by public money and are required to provide comprehensive, accurate,
impartial, balanced and objective information on all political, social, and eco-
nomic events in Moldova. Private media also have the duty to present different
points of view and reflect major events on an agenda of public interest.

e Language of broadcast (Romanian and Russian). Justification: in addition
to media broadcasting in Romanian language, the monitoring included programs
in Russian, the language used not only by ethnic Russians, but also Bulgarians,
Gagauz, and Ukrainians.
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List of monitored media programs:

Moldova 1 (M1) - public office, national coverage, broadcasting in Russian and
Romanian;

Prime TV - private station, national coverage, broadcasting in Romanian;

NIT - posted private, quasi-national coverage, broadcasting in Russian and Ro-
manian;

EU TV - private station, quasi-national coverage, broadcasting in English;
PROTV - private station, regional coverage, broadcasting in Romanian;

TV7 - posted private, regional coverage broadcasting in Romanian and Russian;
N4 - private station, regional coverage, broadcasting in Romanian.

General data

The monitoring results have identified two different approaches: part of the me-
dia reflected the events from a single angle - that of the country’s leadership,
while other outlets tried to present information from various standpoints, re-
porting on the protests in a relatively fair and balanced way. At the same time,
some stations did not reflect the peaceful protests of April 6, while others, for
unannounced reasons, did not show news broadcasts on 7 and April 8.

In general, most of the monitored mass media outlets did not follow the criteria
of fair and balanced coverage, providing tendentious and unbalanced informa-
tion to the public. Most often, the materials were based on a single source, even
when extra contextual information was clearly needed. The sources did not vary,
and journalists chose to attend press conferences instead of showing journalis-
tic initiative. Most of the analyzed stations used to excess recorded images of
violent protests, which were repeated frequently, often without comment. At
some stations, on the first day, these pictures lasted as much as 18 minutes. The
abundance of violent images from events that have already passed clearly points
to a serious deviation from ethical and professional standards. To illustrate the
consequences of the protests, some stations used such images in news on other
subjects.

The monitored stations did not have enough programs to propose to the public
an analysis of the events and their causes, and to provide background informa-
tion and to discuss the consequences of the protests.

Thus one can say that, in covering the violent protests in April 2009, the moni-
tored media did not make sufficient use of self-regulation mechanisms and failed
to inform the public in an accurate and balanced way on the events, and to pro-
vide multiple viewpoints on these events.
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Moldova 1

Impartiality and objectivity. On April 6, when peaceful protests began in Chisinau,
The Moldova 1 public television station did not include in its news bulletins any
reports on the events in the Great National Assembly Square (Square). The sta-
tion thoroughly selected the items on the public agenda for its newscasts. Over-
all, in the monitored period, Moldova 1 broadcast 78 news reports relevant
to this study, which reported primarily on: the special meeting of the Cabinet,
chaired by President Voronin; the reactions of international organizations and
Western chancelleries who disapproved of the violent actions in Chisinau; the
number of casualties/wounded; and the reactions of the society and people who
condemned the violence and called for opposition leaders to be brought to jus-
tice for the damage and devastation of the two state buildings. Also, the station
broadcast an address of President Voronin, in which political opposition leaders
- Vladimir Filat, Mihai Ghimpu and Serafim Urechean, were accused directly, and
which used the term “coup”. The station also reported on: President Voronin’s
allegations against Romania -who, according to Voronin, would be behind the
“coup” attempt; on the expulsion of the Romanian Ambassador and the intro-
duction of the visa regime for Romanian citizens; and on the arrest, in Odessa,
of entrepreneur Gabriel Stati, who was accused by Vladimir Voronin and lurie
Rosca, leader of the Christian Democratic Popular Party (PPCD), of organizing
violent protests, etc.

The events/statements of various NGOs on repressive measures, and the in-
fringements of human rights and free speech which followed the protests, and
the danger of establishing a dictatorship, were ignored by Moldova 1, and the
public broadcaster only showed events and declarations condemning the vio-
lence and justifying the actions of the central authorities.

Reports in the Moldova 1 newscasts were sequenced so as to contribute to main-
taining a positive image of the central government and of President Voronin (as
an authoritative, omniscient figure who knows the key culprits and will take ap-
propriate action against them) and creating negative stereotypes about the op-
position leaders (as people interested only in attaining power, who incite others
to protest). A clear proof of the bias of the station is the selective presentation
of information, and the omission of certain background details in their news. An
example in this respect is the “Mesager” news program on April 7, which began
with a report about the devastation of the Parliament and President’s adminis-
tration buildings by thousands of protesters. The reasons that took the young
people to the streets were not presented in that story, nor in the subsequent
ones. The information on the causes of the protests was stated indirectly in other
news stories, when President Voronin and other representatives of the Commu-
nist Party tried to refute election fraud.
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Fairness and balance of sources. Plurality of opinions. Most of the Moldova 1
news reports mainly presented the views of the central government and its sup-
porters. Usually, the journalists did not specify whether they tried to seek the
views of other parties referred to in the controversies. Thus only three news
stories -of the 14 stories containing direct or indirect allegations against certain
people- presented the viewpoints of all the sides in the conflict. In all other ma-
terials broadcast later, in which the opposition was accused of calling to violence
and attempting a “coup”, opposition members were never cited, neither directly
nor indirectly.

The 78 reports prepared by Moldova 1 were documented from 110 sources, of
which 13 were journalists who reported from the place of events, 23 were repre-
sentatives of the political leadership of the country and of the law enforcement,
and 35 - citizens and NGOs that condemned the protests. The views of the pro-
testers were not presented.

Language and videos used. Moldova 1 broadcast materials containing obscene
and explicit language, for example, the story of a cameraman from Moldova 1
being beaten and attacked by one of the protesters. The abuser used licentious
expressions, but they were not jammed - on the contrary, the video footage was
shown twice to amplify the effect (April 9, Mesager 21:00). That sequence was
repeated several times in newscasts in the monitored period.

Also there were several cases in which images were assembled so as to present
misleading information, to put certain individuals in an unfavorable light. For in-
stance, on April 9 Moldova 1 broadcast images from the time of the protests in
the “No comment” segment of the program, noting only that the events occurred
on April 7. But the images that were shown on the screen covered the protests of
April 6 and 7, and an informed viewer could tell that it was a montage. The leader
of PLDM, Vlad Filat, and representative of the Democratic Party, Chiril Lucinschi,
who attended the riots of April 6, appeared several times on screen with radiant
faces. In subsequent images the building of the President’s administration cov-
ered in eggs is shown, an event that occurred on April 7. That the images were
assembled is also proven by Chiril Lucinschi’s outfit, which was different on the
two days. Images that showed the politicians were followed by sequences of vio-
lence. The message to an otherwise uninformed viewer is that Filat and Lucinschi
were pleased that the Presidential building was being attacked, with the implica-
tion that they were the organizers of the violence.

In its news bulletin of April 7, Moldova 1 presented more footage of the violent
clashes between protesters and the law enforcement bodies. PLDM leader Vlad
Filat features in the footage, calling the protesters to go from the Presidential
building to the square - the voice is heard clearly against background whistles
and cheers. On April 9, Moldova 1 broadcast a replay of the same image, except
that the voice of Filat could not be heard, being covered by whistles. The impres-
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sion given by the latter scene is that Vlad Filat is inciting the youth to violence.

During the monitoring period, Moldova 1 did not organize any program to dis-
cuss topics related to the events of April 7 or their consequences.

PrimeTV

Impartiality and objectivity. On April 6, the second TV station with national cov-
erage, which rebroadcasts most of the programs of the Russian channel Pervyi
Kanal, did not broadcast any news reports about the protests in central Chisinau,
and on April 7 and 8 Prime TV did not have news bulletins at all. On April 9, the
station resumed work, broadcasting reports on the actions that followed the pro-
tests. In total, in the reference period, the TV station broadcast six short news
items, which focused on: allegations against the opposition by President Voron-
in; the international community’s reaction to the situation in Moldova (including
a phone conversation between the Russian and Moldovan Presidents in which
Medvedev congratulated Voronin for the authorities’ appropriate response to
the events); the liquidation of consequences of the protests; and the condition
of those injured during the violence.

By selecting the stance of approach to news and events, Prime TV presented the
information mainly from the point of view of the central government, perpetuat-
ing the positive image of President Voronin and the Communist Party, on the one
hand, and the negative image of the opposition, on the other.

The balance of sources. Plurality of opinions. Prime TV failed to consider the cri-
teria of pluralism of opinion, providing the public with information mainly from
a single perspective. Thus, most were based on one or more sources, which had
the same position on the events of and April 6 and 7- namely, that of the central
government.

During the reporting period, Prime TV did not broadcast any programs to discuss
issues related to the events of April 6 and 7.

NIT

Impartiality and objectivity. A TV station with quasi-national coverage, NIT widely
covered the events in the post-election period, both in their news programs and
in discussion programs. The news included in the NIT newscasts presented the
events from the standpoint of the central authorities, while accusing the opposi-
tion of staging the protests. In total, in the reference period, NIT aired 47 news
stories on the subject. The topics addressed by the private station NIT largely
covered the ones running on Moldova 1, and focused on: allegations that op-
position leaders attempted a coup; condemnation of violence by foreign states
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and by the people in different regions of the country; the detention of Gabriel
Stati, etc.

Just as the public broadcaster, NIT heavily discriminated against the opposition
leaders, reflecting events from the standpoint of the central government, and in
some cases that of journalists. The station presented the same topics as Moldova
1, except that often the facts were not separated from opinions, and the state-
ments and remarks of the journalist showed his personal attitude towards cer-
tain events. Thus, the news story no.5 in the newscast on April 8 began with the
comment: “Society is shocked by the devastating actions of the opposition”, the
statement belonging to the journalist; and in stories no.9 and 10 on the public
protests in Taraclia and Edinet condemning the protesters in Chisinau, the infor-
mation was not separated from opinion, and the news anchor said that “leaders
called for acts of vandalism”. When reporting on the condition of victims, the an-
chor said, in an accusatory tone, that the hospital admitted police officers, “but
also protesters who caused the disaster” (April 8, story no.12), using the voice
intonation to express her personal attitude towards the protesters.

NIT had a large number of news stories (22 of total 47), in which the three lead-
ers of parties who acceded to Parliament appeared in a negative light, and were
presented as “destroyers of statehood” (April 7, story no.3), organizers of the
“criminal riot” (April 8, story no.7), “criminals” (April 8, story no. 8), instigators
of vandalism (April 8, story no.9), “initiators of the debauchery” (April 8, story

n u

no.10),”scumbags”, “morons” (April 8, story no.11), etc.

Fairness and balance of sources. Plurality of opinions. The mentioned 47 news
stories broadcast by NIT cited 75 sources, of which 23 were representatives
of the central government, 23 representatives of civil society and citizens that
condemned the actions, and 8 journalists who reported on the events on the
ground. Opposition was given the floor once, in a news story on April 7, when
the leaders of PL, PLDM, AMN, held a joint news conference with Marian Lupu
of the PCRM.

Twenty-five stories broadcast by NIT were of a controversial nature and con-
tained accusations against various players. Only in two such cases were the ac-
cused parties given the opportunity to present their view. The charges against
several opposition leaders, made by President Voronin, the leader of the PPCD,
as well as accusations brought against the faculty of the Academy of Economic
Studies and entrepreneur Gabriel Stati (April 10), were run without the views of
those accused being presented.

Language and videos used. NIT did not comply with the presumption of inno-
cence in a number of news items, and the information was presented as a fait
accompli. Thus, in news reports, journalists of that TV station put out allegations
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that “hundreds of young people guided by the opposition” (April 7), “actions are
the result of actions of the opposition” (April 7), “leaders incited acts of vandal-
ism” (April 7), “those who brought about the barbarity have fled the country”
(April 9), etc.

As an example of the manipulation of images and sound we may take a news
story of April 7, in which, against a background image of protesters, leaders of
several parties appear on the screen - Dumitru Diacov, Valeriu Matei, Anatol
Petrencu, Mihai Ghimpu, and Vitalia Pavlicenco. The image for several seconds
shows a general picture, after which their faces are brought to the foreground,
and the picture is accompanied by militant music. Also, the sequence shows sev-
eral times Vladimir Filat among the violent protesters, holding a megaphone in
his hand.

Programs “Maxima: Direct Speech”

During the reporting period, NIT ran two special editions of a program “Maxi-
ma: direct speech” (MAKCUMA: Mpamasa peub). On April 9, presenter Ludmila
Belcencova was in the studio with the Secretary of the CEC, lurie Ciocan, and
PPCD chairman lurie Rosca, to discuss mainly the fairness of elections and the
procedure of their validation, but also the protests. The program included in-
terviews with the two guests, and a separate video story of about 4 minutes
which shows images from protests accompanied by militant music. The kind of
guestions and the way they were formulated reveals the journalist’s intention to
send a message to the public that the elections were conducted in a fair and free
manner. The presenter used terms carefully, and did not directly accuse opposi-
tion leaders of organizing the violent protests. This message was understood,
however, indirectly, from some statements by the presenter, such as: “people
were taken out into the street before the official announcement of results.” Al-
though lurie Ciocan said that after April 7 as many as eight electoral contestants
filed contestations to the CEC on the conduct of elections, Ludmila Belcencova
returned to the vandalism in the square, suggesting to her guest to cover only
three politicians. “Let’s leave those eight, to focus on those who were in the
square, Urechean, Filat and Chirtoaca”, Belcencova insisted, despite the fact that
footage broadcast earlier during the program showed clearly that there were
many more politicians in the square. By saying that, the presenter showed her
biased attitude against the three politicians, and her attempts to influence the
way they were perceived by the public.

In the second part of the program, the presenter discussed with the PPCD leader,
and the dialogue was constructed so as to censure the leaders of the opposition
parties. Asked whether “the violent protests were planned”, the guest said that
behind them were [former president] Petru Lucinschi and Gabriel Stati who “con-
trol their puppets — the parties of Chirtoaca, Filat and Urechean”. The presenter
noted that the opposition leaders had denied their implication in organizing the
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protests, but the wording of questions and the intonation of her voice showed
her personal disbelief in this.

The program aired on April 10 was also made in such a way as to send the mes-
sage to the viewers that the “attempted coup” was organized by the opposi-
tion, that protesters were drugged and that if there are new protests, the police
will use their weapons. All guests represented the government, and had similar
views on the situation in the country. Thus, the first interviewed guest was Depu-
ty Minister of Economics, lurie Muntean, who said that what had happened was
a coup attempt aimed at “destabilizing the economic situation through political
destabilization”. The discussion focused largely on the material damage and the
prejudices to its image that the country will have to bear, and on the successes
of the Communist Party in the previous year - political stability, social and macr-
oeconomic stability of the banking system, etc. Although it was obvious that the
interviewee deviated in his speech from the announced subject of the program,
and talked about the performance of the ruling party in last four years, the pre-
senter did not intervene.

The second broadcast interview was with Minister of Health, Larisa Catrinici. The
questions were formulated so as to outline the dangers for youth in participating
in protests. The Minister said that seven of the hospitalized young people acted
under the influence of alcohol. Answering a question by the presenter on how
many youths were drugged, the minister said that tests showed that only one
of those several hundred who had requested medical assistance was under the
influence of drugs.

The questions the presenter addressed to her third invited guest, deputy com-
mander of the SCUT regiment, Veniamin Costisanu, suggested the answers, for
instance: “l understand that the police disagree with the opinions of Filat and
Chirtoaca, who say the police must have acted differently”. The journalist did
not intervene in the cases when certain clarifications were needed, for example,
when the guest made a generalized statement implying that the protesters were
on drugs, thus suggesting the idea that all the participants in protests were in-
toxicated by drugs or alcohol. The presenter did not try to learn why the police
did not take control and secure the Parliament building on the evening of April 7,
when most of the protesters had dispersed.

In conclusion, both programs on NIT failed to offer to the public more views on
the protests, did not analyze the reasons and actions of all parties to the conflict,
or provide sufficient background information to allow the viewers to create their
own idea of the events.
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N4

Impartiality and objectivity. On April 6, the channel N4 ignored the protests, but
broadly covered the subject over the following days. From April 7 through to 9
inclusively, the channel aired a total of 27 reports on the subject. The approach
in covering the events was similar to that of the channels Moldova 1, NIT and
Prime. Apart from the news reports covering the statements and actions by the
authorities, the external and internal reactions that condemned the violence, N4
broadcast a number of other news stories which tried to place responsibility for
the consequences of the protests on certain opposition leaders, and especially
on Chiril Lucinschi.

Channel N4 had a number of controversial reports in which facts weren’t sepa-
rated from opinions, while the reporters used epithets, accusations and personal
opinions. An example is the news program “Obiectiv” of April 7, which started
with a report in which the journalist stated the following: “Because they lost
Sunday’s parliamentary elections, Vladimir Filat, who leads the Liberal Demo-
cratic Part, Serafim Urechean, the head of the Our Moldova Alliance, and Chiril
Lucinschi, one of the leaders of the Democratic Party, are now trying to organize
a coup”. On April 8, the fourth story in the same program had the following lead:
“The actions of the politicians who didn’t want to recognize their defeat are con-
demned”; the introductory part was followed by reports from rallies held in vari-
ous locations, which ascribed the organization of the acts of violence and van-
dalism to the opposition leaders. “The protests organized by Petru Lucinschi, his
son, Chiril Lucinschi, Vladimir Filat, Serafim Urechean and Dorin Chirtoaca, with
the involvement of the so-called nongovernmental organizations, left over 200
victims, mostly law enforcement representatives”, concluded the N4 reporter.

Additionally, the questions asked by reporters in “man-on-the-street” interviews
were biased and aimed at discrediting certain persons. For example, in its news-
cast on April 7, N4 inserted impromptu interviews conducted on the street; the
first question asked passers-by for their thoughts on the violent protests, and the
answers were critical of Petru Lucinschi — he “didn’t pay pensions”, was “involved
in the affair with the planes”, —and in conclusion the respondents said they want-
ed stability -“the communists are good”, “the communists built good roads”, etc.
The channel also displayed bias in a promotion video at the end of the newscast,
entitled “Accusations, Retorts, Shocking Statements”, in which politicians, mostly
the leaders of opposition parties, where shown trading accusations.

Fairness and balance of sources. Pluralism of opinions. The 27 news reports on
N4 were produced using 42 sources. 15 of them represented opinions from in-
terviewees on the street. The opposition leaders were quoted directly in a report
from a joint press conference, as well as indirectly in other reports, where they
denied any involvement in the protests on April 6 and 7. Only 5 out of 15 con-
troversial reports contained the opinions of all the parties involved. N4 was the
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only channel that quoted anonymous sources in reports containing accusations
against the opposition parties.

Respect for the presumption of innocence. A case of disrespect for the presump-
tion of innocence was the affirmation made by the N4 journalist at the end of
the news program on April 7 that “Hundreds of youths, guided by the opposition,
demonstrated in the central part of the capital city to protest the results of the
parliamentary elections”, even though the journalist did not present evidence to
demonstrate that the youths were guided by the opposition. In another N4 news
program on April 9, the reporter alleged that opposition leaders were behind the
April 7 protests, as well as representatives of certain fascist organizations like the
New Right from Romania -once again, without bringing evidence that the opposi-
tion leaders were the organizers.

Language and video images used. Cases of image manipulation were registered
on N4 as well. On April 7, the evening news program “Obiectiv” started with foot-
age depicting assault scenes from the President’s residence, followed by video
from the Great National Assembly Square in which Filat announced he was going
to meet with Urechean and Chirtoaca and discuss an action plan; the next se-
guence depicted the siege of the Parliament building. In the background, the re-
porter’s voice was commenting: “Because they lost Sunday’s parliamentary elec-
tions, Vladimir Filat, who leads the Liberal Democratic Party, Serafim Urechean,
the head of the Our Moldova Alliance, and Chiril Lucinschi, one of the leaders of
the Democratic Party, are now trying to organize a coup”. In N4’s news bulletin on
April 9, an 11-minute piece of video footage was aired during the “No Comment”
segment of the program, depicting the protests; at the end of the material, the
image of a smiling Vlad Filat appears, accompanied by a militant soundtrack. The
images were run twice, followed by images of two injured policemen and of the
damaged official buildings.

The N4’s newscast on April 8 started with the presenter’s statement, which was
not attributed to any source, that “the society is shocked by the devastating ac-
tivities of the opposition in central Chisinau. The consequences are earthshaking,
and people believe that the reconstruction of the country’s main governmental
buildings will cost very much”. It was followed by video footage, and a militant
soundtrack, in which Vladimir Filat appears in the crowds holding a bullhorn;
then the journalist announced that “the opposition has gathered up to 5,000
demonstrators in the Great National Assembly Square. President Voronin de-
scribed these events as a coup attempt and promised the nation he will protect
the country from predators and putschists”. The video accompanied by music
lasted for approximately 5 minutes. The material was interlaced with short, un-
professionally done interviews, with often biased questions.

In the reporting period, N4 didn’t produce any talk shows to debate subjects
concerning the protests of April 6 and 7.
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EUTV

Impartiality and objectivity. On April 6, EU TV gave a brief news report about a
rally held that day by several hundreds of students outside the Chisinau city hall
to protest the rigging of elections. On April 7, EU TV didn’t air news bulletins.
On April 8, EU TV resumed broadcasts, covering the events from a somewhat
different perspective than Moldova 1, NIT, Prime and N4. EU TV aired a total
of 27 news reports pertaining to the present study. Besides the news reports
on current events and their consequences, including the introduction of visa re-
quirements for Romania, the external reaction to the violence in Chisinau, the
condemnation of the violence by civil society, damages caused to the govern-
ment, the condition of the victims, EU TV also addressed issues like the state of
journalists in Moldova, the “hunt” of Romanian reporters, the arrest of Gabriel
Stati. EU TV also publicized the accusations made by the leader of the Christian
Democratic People’s Party against the opposition and the Russian Federation for
allegedly orchestrating the violence.

Fairness and balance of sources. Pluralism of opinions. EU TV offered its audience
a diversity of opinions on the events of April 6 and 7, while the sources were
more varied than on Moldova 1, NIT, N4 and Prime. EU TV based its 27 news
reports on a total of 49 sources, including leaders of political parties, other than
the Communists Party and the Christian Democratic People’s Party. The rule re-
garding the balancing of sources wasn’t observed in the news stories about the
accusation of the opposition by President Voronin (newscast Monitor, April 10),
in the accusation against Romania of involvement in the coup attempt (Monitor,
April 8), and in similar accusations against businessman Gabriel Stati (Monitor,
April 9 and 10).

Programs: “Epicentru” and “Media Express”

In the reporting period, EU TV offered the greatest number of programs on the
subject of the protests. Unlike the news bulletins, which presented the informa-
tion in a relatively equidistant manner, the three programs aired in this period
(April 8, 9 and 10) were signally biased and subjective, serving the audience one-
sided information, exclusively from the presenters’ perspective. Although two of
these programs were nominally talk-shows -which implies the participation of
guests and audience in the discussions, in order to offer a diversity of opinions on
certain matters- in the program “Epicentru” of April 8 (9:40PM), the presenters
Sergiu Praporscic and Nicolae Federiuc discussed the protests, expressing their
personal opinions on this subject. The journalists took for themselves the role of
commentators, visibly favoring one side involved in the conflict and blaming the
opposition for what happened.

During the program a series of video materials were presented to support the
idea, accredited by EU TV, that the leaders of the three parties which won seats
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in Parliament attempted a coup. The opinions of the three leaders on the charges
brought against them concerning their involvement in organizing the protests
were not expressed. The presenters repeatedly and blatantly disrespected the
presumption of innocence, saying they “have the firm conviction that the three
[opposition leaders], guided by other people, [...] plotted those events”, and

planned “to stage a coup”, “initiated a mass demonstration that degenerated
into violence, violent clashes with the police, in order to take over power”.

Often the presenters used pejorative language when speaking about either me-
dia institutions -described as “the mafiotized (corrupt) press controlled by Vlad
Filat”- or political leaders, who, according to the presenters, “resorted to roguery
and vile manipulation”, “hid behind the backs of children, innocent pupils”, and
then tried “to get away with it” by “placing responsibility for what happened
on lurie Rosca”. To amplify the impact of the video footage used, the journal-
ists repeatedly expressed their personal feelings, using terms like “horrified”,

“shocked”, describing policemen being “cut to ribbons”, “crushed with bestial-
ity”, as a result of “horrifying and extremist actions”.

Accusing the opposition leaders, EU TV accused Russia at the same time, (“the
Romanian identity has been attacked by those who have occupied the country
for so many years”, “the Russians planned this scheme and this is exactly what
they aimed for, to demonstrate that unionists are extremists”), as well as the
principals of high schools, who, according to the presenters, “organized and sent

the children to the demonstrations”, thus displaying “a criminal, illegal attitude”.

The program was separated into two parts by a video item, which lasted for ap-
proximately 40 minutes (!), from a press conference held by lurie Rosca on the
April 7 events. At the end of the program, the presenters concluded, without any
right of reply, that “the three instigators and organizers of those acts of vandal-
ism — Filat, Urechean, Chirtoaca — will try to justify themselves, but people must
know that what they see on television is the result of their political activity. This
is what liberal democracy means in Moldova”.

In the program of April 9 (9:30PM), Sergiu Praporscic’s guests were Victor
Ciobanu, the president of the Christian Democrat youth wing ,,Noua Generatie”
/“New Generation”/, and Ghenadie Vaculovschi, the chairman of Christian Dem-
ocrat Lawyers’ Organization. The same accusations against opposition leaders
-who “instigated”, “organized”, “brought to vandalism”- were voiced in this pro-
gram as well. Again, the presenter neglected the principles of ethics and forgot
about the presumption of innocence, saying that the effort of the three leaders
to disavow involvement in the protests was a “lame attempt to absolve them-
selves from responsibility as they want to make someone else bear the blame”.
At a certain point, in reply to the presenter’s allegation that Filat knew about the
coup attempt, the lawyer Vaculovschi said that “there is no legal ground to dem-
onstrate that Filat actually had the intention to stage a coup”, but “everything
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that happened gives us the moral right to be sure that he, and others like him,
didn’t rule out such a possibility and did nothing to avoid it”. But moments later,
Sergiu Praporscic stated that “these people didn’t even get to assume their seats
but have already set fire to those buildings and vandalized them”, and Ghenadie
Vaculovschi asked rhetorically “what right will Filat have to step into the Parlia-
ment building after he vandalized it, set it on fire?”

On April 10, 9:30 PM, the program “Media Express” had Vasile Nastase, Sergiu
Praporscic and Igor Burciu as presenters. The duration of the program — one and
a half hour. The program began with a “no comment” segment about the April 7
events, with a staccato soundtrack in the background, meant to amplify the im-
pact of the video. Back in the studio, similar subjects were discussed — the 2002
protests, which lasted 111 days and weren’t violent, and the protests of April 7,
2009, when, according to the presenters, a coup was attempted by the “three
liberal heads”, “the three unaccomplished politicians”; the presenters indulged
repeatedly in personal attacks.

Through the inserts used during the program the presenters intended to demon-
strate that the opposition leaders were behind the protests. The opinions of lurie
Rosca and Vladimir Voronin were presented, as well as excerpts from the state-
ments of a number of international organizations concerning the protests. The
opinions of the three parties on the brought allegations as well as the opinion of
the protesters remained unheard, as moderator Vasile Nastase asked his two fel-
low presenters what reasons the demonstrators had to protest. It deserves to be
mentioned that after watching a video recording in which the leaders of certain
political parties are seen among others, Sergiu Praporscic claimed that that foot-
age clearly demonstrated that they were instigating people not just to protests,
but also to vandalize the buildings. When replaying the video, however, one can
clearly see that the images do not support the presenter’s words.

In conclusion, the programs broadcast on EU TV centered on discrediting the
opposition leaders, on propagating the idea that they were behind the violence
and the destructions. Contravening professional standards and ethical principles,
the presenters and journalists at EU TV flagrantly disregarded the presumption of
innocence, by adopting the role of prosecutors, without presenting the audience
the position of all the parties involved in the conflict. In all three programs, the
presenters attempted to damage reputations, with some of them preaching zeal-
ously for the Christian Democratic Party, which “knows how to organize peace-
ful protests”. [In 2002 and 2003, the CDP staged protests for the sake of values,
public interest, etc].

201



202

MEDIA FREEDOM, FREEDOM OF EXPRESSION

ProTV

Impartiality and objectivity. Most news reports produced by ProTV, a channel
with regional coverage, were impartial and presented the events in an objective
manner, both from the perspective of the authorities and the opposition leaders
as well as the protesters. In the 64 relevant news reports studied, ProTV informed
its audience about current events, with protesters’ opinions included, presented
the position and the actions of President Voronin, the allegations made by the
head of state against the opposition leaders, and the reactions by the latter. They
reported on the decision of the Moldovan Government to expel the Romanian
ambassador and introduce visas; the reaction of Bucharest which denied any
involvement in the alleged coup; the reaction of the opposition politicians to the
decisions of the Moldovan Government. ProTV presented the attitude of various
leaders of political parties toward the protests, without neglecting the external
reactions as well as internal reactions in different locations of the country. The
channel also highlighted the subject of human rights violations: arrests of youths
directly on the street by persons dressed in plain clothes, denial of access into
the country to foreign journalists, abuses against Moldovan journalists, etc.

Fairness and balance of sources. Pluralism of opinions. The 64 news reports
broadcast by ProTV were based on 180 sources. In most of the cases, the chan-
nel presented the views of all the parties involved: leaders of opposition par-
ties — the Liberal Party (PL), the Liberal Democratic Party (PLDM), Our Moldova
Alliance (AMN), the Democratic Party (PD), the Social Democratic Party (PSD),
and the European Action Movement (MAE) — in 44 cases; and governmental au-
thorities, including law enforcement officials and representatives of the Party of
Communists, in 33 cases. Other examples include: in the case of the accusations
made by President Voronin against Romania (April 8 and 9), the channel aired
the reaction of Bucharest as well; in the reports where Gabriel Stati was accused
by lurie Rosca and Vladimir Voronin (April 8), the reporters mentioned Stati’s
unavailability to comment, and on April 10 the channel published a statement
signed by Anatol Stati which denied the allegations. At the same time, the news
reports about the accusations brought by the head of state against the opposi-
tion leaders were balanced with the reactions of those involved (April 7 and 10),
and when the Liberal Party and the Liberal Democratic Party accused the Party
of Communists (PCRM) of orchestrating the protests, the PCRM was asked for a
reply (April 8).

Programs: “In profunzime”

ProTV was the only channel to broadcast two programs on both days of the pro-
tests, on April 6 and 7. On April 6, hostess Lorena Bogza had three guests: Igor
Munteanu, the director of IDIS Viitorul, Petru Bogatu, political commentator, and
Vasile Botnaru, the director of the radio station “Europa Libera” /“Free Europe”/,
who discussed the preliminary results of the elections. All the asked questions
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were relevant to the topic, with brief interventions by the host during the talks,
so that the show proceeded in a lively, thought-provoking manner. The guests
analyzed, in particular, the results and the factors which contributed to such an
outcome, including the responsibility of the opposition parties in this regard.

Video inserts were used during the show to present the views of the three lead-
ers of liberal orientation on the results of the elections, as well as the opinion of
the leaders of parties which didn’t enter Parliament. In addition, Vladimir Voron-
in’s opinion was heard on the results and possible frauds. Text messages running
at the bottom of the screen displayed the audience’s views about the opposition
and the ruling party. The host intervened each time an accusation appeared, paid
attention to her choice of words and resorted to phrases like “there are reports
that”, “some say”, etc.

The program also addressed the subject of the peaceful protests held on April 6
in the evening, with opinions from opposition leaders and protesters presented.

The next day, on April 7, ProTV broadcast a special issue of the talk show “In
Profunzime”, where all the leaders of the parties which won seats in Parliament
were invited to join in, but only the leaders of PLDM, PL and AMN participated.
The Party of Communists declined the invitation, but its opinion was expressed
through statements by Vladimir Voronin and Mark Tcaciuc. Like in the previous
program, the presenter manifested professionalism, formulating and asking rel-
evant questions, and intervening with clarification questions whenever it was
necessary.

The program included live reports from outside the Parliament building; when
the fire was put out, the reporters managed to get in touch again with the press
service of the Ministry of Internal Affairs. The image of the burning Parliament
building persisted for several minutes on the screen, even if the fire wasn’t the
topic at hand in the studio anymore, which could have induced the idea that the
people speaking in the background, Chirtoaca or Filat, could be somehow con-
nected to the fire.

TV?7

Impartiality and objectivity. TV7 offered a total of 34 news reports containing
detailed and contextual information on the protests and their effects. The infor-
mation was expressed objectively, both from the viewpoint of the authorities
and the opposition leaders. Like ProTV, this channel reported on the main media
events, statements about the post-election disturbances, accusations brought
by the opposition against the ruling party, the reaction of international organiza-
tions, the reaction of the civil society, arrests, including of Sergiu Mocanu, the
leader of the People’s Action Movement, persecution of journalists, etc. TV7 also
aired news stories in which ordinary people expressed various opinions about
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the protests, reports about the Liberal Party blaming the Communists for the
violent protests, etc.

Fairness and balance of sources. Pluralism of opinions. TV7 had a total of 34 news
reports based on 76 sources. TV7 is, together with ProTV, the only channel which
gave broad access to opposition leaders, who were quoted alongside representa-
tives of the governmental authorities and the Communists Party. TV7 quoted
almost equally the representatives of the government (16 times), ordinary citi-
zens (19 times), leaders of opposition parties — PSD, PLDM, PLD, MAE, AMN, PME
(19 times). TV7 didn't limit itself to reproducing official statements or allegations
against certain political actors, for the most part respecting the right of reply.

In the reporting period, TV7 didn’t broadcast programs addressing the protests
of April 6 and 7.

Conclusions

Based on the results of the monitoring, we may conclude that in covering the
violent protests of April 6 and 7 and their consequences:

e most of the monitored TV channels violated ethical and professional
standards pertinent to the reporting of conflicts;

¢ the channels with nationwide and quasi-nationwide coverage, Moldova 1,
Prime TV and NIT, and the channel with regional coverage, N4, treated unfairly
the parties involved in the conflicts, favoring the government and the Party of
Communists and, at the same time, excelled at propagating negative stereotypes
of the leaders of the three opposition parties, the Liberal Party, the Liberal Demo-
cratic Party, and the Our Moldova Party;

e the channels Moldova 1, NIT, N4 and Prime TV presented selectively news
reports, provided subjective information on current events, disrespected the
principle of the balance of sources, and manipulated texts and images, thus offering
the audience one-sided, biased information from the perspective of the government
authorities;

e the public television station Moldova 1, administered on public money,
didn’t serve the public interest and failed to offer complex and impartial informa-
tion which could help the viewers understand the events occurring in Chisinau
and other parts of the country;

e on the days when violence erupted, Prime TV and Eu TV failed to broad-
cast news bulletins and thus deprived the audience of information, limiting their
access to pluralist information;

e the channels with regional coverage ProTV and TV7 offered all the parties
involved in the conflict the opportunity to speak, as most materials met the gen-
eral criteria for objective and equidistant media coverage.
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Recommendations

Considering that the press, especially the television, is a key shaper of the public
perception of conflicts, in order to avoid instigation of hatred and social segrega-
tion, journalists must professionally report on such matters, and this includes:

o offering truthful information on the violent protests and their conse-
guences;

e describing the problems that generated the tensions;
e treating objectively all the parties involved in the conflict;

o offering a second look at the conflict, with alternative sources
included;

e presenting all the initiatives to settle the conflict.

Recalling that the Teleradio-Moldova Company is a national broadcaster which
must be editorially independent, its Supervisory Board should rigorously moni-
tor the programs of the Company and take measures to ensure that Teleradio-
Moldova:

¢ informs the public correctly, impartially and equidistantly;

e takes into account the political views of different categories of the popula-
tion, ensuring sociopolitical balance and pluralism as well as freedom of expres-
sion;

e provides a truthful and equidistant representation of events, without dis-
torting the reality through montage and comments, and respects the principle of
multiple-source information.

The Broadcasting Coordination Council, the authority regulating audiovisual ac-
tivity, should react and take measures to ensure the right of Moldovan citizens
to complete, objective and truthful information, the right to free expression of
opinions, and the right to free conveyance of information through radio and tel-
evision.
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THE FUNCTIONING OF DEMOCRATIC INSTITUTIONS: PARLIAMENT, EXECUTIVE, JUDICIARY

In the contemporary constitutional doctrine, it is considered that the following
institutions ensure democracy in a state: the Parliament - the supreme repre-
sentative body and legislative authority, the Executive (as a branch of power)
represented by the Head of State and Government, the judiciary and, finally, the
Constitutional Court, as the sole body of constitutional jurisdiction, which guar-
antees the supremacy of the Constitution and thus is a guarantor of the respect
of citizens' fundamental rights and freedoms - the cornerstone of the rule of law
and democracy.

This is a stricto senso approach, because in a society organized in a state there
are other democratic institutions that contribute to and ensure the observance
of citizens' rights and fundamental freedoms: for example, the institution of the
Ombudsman, the media, NGOs, etc.

But considering the situation in Moldova after the parliamentary elections of
April 5, 2009, and the scheduling of early elections for July 29, 2009, this study
aims at showing what the democratic state institutions can and should do so as
not to affect the democratic process, and at predicting the negative consequenc-
es if constitutional provisions are deviated from.

To this end we will examine the functioning of institutions in the order described
above, dividing the study into several sub-chapters.

1. The Parliament

Direct democracy presupposes an “assembly of all the people that itself carries
out acts of state life, voting laws, drafting administrative acts and dispensing
justice”*. This was practicable in ancient Greek cities, but, later, in states with
large territories and populations, “direct democracy” became unfeasible.

Consequently, the need for representation appears, thus giving birth to rep-
resentative democratic institutions, reflected today in the institution of Parlia-
ment. In fact, representative democracy requires that “the people, the only hold-
er of sovereignty, choose on a regular basism and for a limited period of timem a
number of people to exercise sovereignty in its name”2.

Note that these ideas are reflected in Art 2 para.1 of the Constitution of the Re-
public of Moldova, according to which “National sovereignty belongs to the peo-
ple of Moldova, which exercises it directly and through its representative bodies
in the forms established by the Constitution”s.

We also note that the Constitution determines the representative body, namely
in paragraph 1 of Art 60, according to which “Parliament is the supreme body of

1 Joseph Barthélemy and Paul Duez, «Traite de droit constitutionnel» Ed Librairie Dalloz, Paris
2 Gheorghe lancu, “Constitutional Law and Political Institutions”, Ed Lumina Lex, Bucharest, 2007, p. 464
3 Constitution of Moldova (Official Monitor of the Republic of Moldova no. 1, August 1994)
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the people of Moldova and the sole legislative authority of the state”. Therefore,
Parliament, as a representative body, is “a political and legal institution consisting
of one or more bodies, assemblies or “rooms”, each consisting of a number of
members (deputies, senators), enjoying ... power of decision”?.

In this context, the Moldovan Parliament tends to fall fully in the doctrine of
comparative constitutional law, according to which “.. the institution of Parlia-
ment has earned a well-defined place in the thought, practice and conscience
of people, becoming one of the essential links for the realization of democracy,
the stability of democratic statutes, capable of guaranteeing citizens' rights and
freedoms”>.

Parliament, as outlined above, is composed of a number of members. Deputies,
senators -in a word, parliamentarians- are those whom the people - the sole
holder of sovereignty - have mandated to represent them. Members of Parlia-
ment are delegates of the people, who in turn “...cannot, under any circumstanc-
es, delegate their powers to state officials”®.

a) Election of Members

This organic connection between people and parliamentarians is constitutionally
guaranteed by two articles. Art 38 para.1 expressly stipulates that “the will of the
people is the basis of state power. This will is expressed in free elections, which
take place regularly through universal, equal, direct, secret and freely expressed
vote.” Art 61 para.l reads that “Parliament is elected by universal, equal, direct,
secret and freely expressed vote.” This provision is reproduced in Art 1 para.3 of
the Parliamentary Rules of Procedure’ and in Art 73 para.l of the Elections Code
of Moldova.

Thus the only way to gain the office of a Member of Parliament and join in the
exercise of representative functions is through elections, which are regulated by
electoral law. The organization and conduct of elections is established in the Elec-
tions Code of Moldova.

b) The term of office of Members

In accordance with Art 63 para.l of the Constitution, Parliament is elected for a
term of 4 years, which may be prolonged by organic law in the case of war or ca-
tastrophe. Similar provisions are found in Art 1 para.3 of the Rules of Procedure
of Parliament, in Art 73 para. 1 of the Elections Code, and in Art 2 para.5 of the

4 loan Muraru, Simina Tanasescu, “Constitutional Law and Political Institutions”, Ed Lumina Lex, Bucharest, 2001, p. 350

5 After Constanta Calinoiu, Victor Duculescu, Georgeta Duculescu, “Comparative Constitutional Law”, Ed. Lumina LEX, Bu-
charest, 2007, vol. |, p. 79

Constanta Calinoiu, Victor Duculescu, “Parliamentary Law”, Ed. Lumina LEX, Bucharest, 2006, p. 8

7.The Rules of Procedure of Parliament, adopted by Law no. 797-XI of 2 April 1996 (MORM no. 81-82 of 19 December 1996,
Art 765)
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Law on the Status of Members of Parliament®.

From this norm it is clear that in general, the mandate of deputies is 4 years and
begins on the day of election, because on this day the people, by their vote,
designate their representatives. At the same time, as Professor Victor Popa right-
ly mentions, one must distinguish two phases of the start of a parliamentary
term: the de facto and de jure stages.®

De facto: A deputy's term of office starts on the day of election, because this is
when “the application of parliamentary immunity and responsibility for opinions
expressed, as well as the due substantive rights of parliamentarians” enter into
effect. “It involves the obligation to give effect to the convocation”* of Parlia-
ment by the President of Moldova (Art 63 para.2 of the Constitution).

These arguments were the basis for Art 2 para.4 of the Law on the Status of
Members of Parliament, according to which “members shall exercise their man-
date from the moment of their election, provided its further validation”.

De jure: under the provisions of Art 69 para.1 of the Constitution, members shall
take office on condition of its validation. The requirement of validation is ex-
pressly mentioned in Art 62 of the Constitution, according to which the Consti-
tutional Court, at the proposal of the Central Electoral Commission, decides on
the validation of parliamentarians' mandates, or their invalidation in the case of
a breach of electoral law. This provision shall not affect the representativeness
of the mandate. Although the parliamentary mandate is an expression of the
constituency vote, it “cannot acquire a legal confirmation except upon validation,
because even if elected in concrete conditions, without fraud, a parliamentarian
may be subject to certain incompatibilities, which do not allow him to exercise
his mandate.”*!

At the same time, para.2 of the same article contains the provision that the sta-
tus of a member ceases on the date of a legal meeting of the newly elected Par-
liament, because at that meeting the mandates of deputies, elected to the new
Parliament, are officially validated.

According to Art 63 para.2 of the Constitution, Parliament shall be convened by
the Moldovan President within 30 days of the election. This provision is com-
plemented by paragraph 3, according to which the Parliament's mandate is ex-
tended until the Parliament convenes in the new composition.

This provision is fully justified by the principle of the continuity of the exercise
of state power by Parliament as the supreme representative body of the peo-
ple. The Constitution does not expressly stipulate the principle of “continuity of
the exercise of power”, but it is deduced from analysis of the doctrinal rules that

8 Elections Code (Official Monitor)

9 Law on the Status of Members of Parliament no. 39-XIII of 07 April 1994, (republished in MORM no. 57 on 18 May 2000)
10 Victor Popa “Parliamentary Law”, Chisinau, 1999, p. 88

11 Mihai Constantinescu, loan Muraru, “Parliamentary Law”, Edit. ,GRAMAR”, Bucharest, 1994, p. 75
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determine the functions of Parliament. So, for example, Art 66 of the Consti-
tution establishes the exclusive competences and basic powers of Parliament,
which exercises parliamentary control over the executive power, declares gener-
al or partial mobilization, declares states of emergency, siege or war, and initiates
investigations and hearings on matters of interest to the society.

These cases may occur at any time, and they require urgent attention by conven-
ing special sessions in accordance with Article 67 para.2 of the Constitution.

In fact, to avoid possible abuses on the part of MPs, the Constitution expressly
and exhaustively establishes that during this period -that is, from the date of
election of the new Parliament until its first legal meeting- Parliament may not
amend the Constitution or adopt, amend or repeal organic laws.

c) Parliament's Powers

From the moment of its legal establishment, Parliament shall take full exercise of
its functions and powers as established in the text of the Constitution, following
an order of forming of state institutions.

In the specific conditions in Moldova, when early elections were called in con-
nection with the dissolution of Parliament in accordance with Art 78 para.5 of
the Constitution -that is, failure to elect a President, after July 29, 2009 (election
day)- the acting president shall decree, in accordance with Art 63 para.2, the
convocation of a constitutive meeting of the newly elected Parliament.

In accordance with Art 3 of the Rules of Procedure, Parliament is considered
legally constituted from the date of its constitutive meeting. This meeting shall
be chaired by the oldest member, and, after the elections, by the Chairperson or
one of the Vice Chairs of Parliament.

The chairperson of the constitutive meeting shall pass the floor to the Chair of
the Constitutional Court, who shall present a report on the Parliament election
results and the validation of the mandates of the elected MPs. From that mo-
ment on, the newly elected Parliament is constituted and shall take the following
steps:

First, in accordance with Art 4 para.1 of the Rules of Procedure, to form the bod-
ies of work and to organize the work of Parliament, members form parliamentary
factions based on the list of electoral competitors.

Each parliamentary group that acceded to Parliament convenes a group meeting
to address the following issues:

e Deciding on the formation of the parliamentary faction with the indication
of its numeric nominal composition;

e Electing the Head and Secretary of the faction.
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All these actions, including the respective decisions, are recorded in the minutes
of the meeting.

After the establishment of parliamentary factions, the heads of the factions
must submit to Parliament the numerical and nominal composition of their fac-
tions. This presentation is made orally, and the respective minutes are presented
to the chairman of the meeting. At the same sitting, in accordance with Art 4
para.12 of the Rules of Procedure, a parliamentary majority, formed by a faction
or a coalition of factions, must be announced by declaration. This fact shall also
be consigned, and Parliament shall take note of it.

Parliament shall then elect its governing bodies, namely the Chairpersons and
Vice-Chairs of Parliament.

For that purpose, a commission for the election of the Chairperson of Parliament
is formed, as proposed by parliamentary factions and approved by a majority of
elected deputies.

In accordance with Art 64 para.2 of the Constitution, the Chairperson of Par-
liament is elected by secret vote with a majority of votes of elected members
during their office. The text of the Constitution does not imply a requirement to
elect the Chairperson of Parliament on a competitive basis, and this aspect is left
to the discretion of the legislators.

This is provided in Art 9 (7) of the Rules of Procedure, which admits an alterna-
tive-based election, but does not require it. After electing the Chairperson of
Parliament, the chair of the constitutive meeting of the newly elected Parliament
ends his mission transmitting this function to the elected Speaker.

Thereafter, according to Art 10 (8) of the Rules of Procedure, Parliament shall
proceed with electing the Vice Chairs of Parliament, which are proposed by the
Speaker after consulting parliamentary factions.

The next step that needs to be taken is to establish the Standing Bureau of the
Parliament - its working body. The Speaker and Vice chairs are ex officio members
of the Standing Bureau. The number of members of the Bureau shall be estab-
lished by parliamentary decree, at the proposal of parliamentary factions.

After the Standing Bureau is formed, it shall decide on the number of Standing
Commissions, and the name, numeric and nominal composition of each of the
commissions. The proposal of the Standing Bureau shall be adopted by parlia-
mentary decree.

After passing this decision, the Parliament will have completed the forming of its
working bodies as a separate branch of power.

From that moment, under the Constitution, Parliament shall proceed to the crea-
tion of two institutions of executive power, namely the election of the President
of the country and investing a new Government — provisions stipulated in Art 78
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and Art 98 of the Constitution and in Arts124-128 of the Rules of Procedure.

In this context, one should note that neither the Constitution nor the Rules pre-
scribe a sequence of forming these two institutions of the executive power (their
essence will be examined in the following sub-chapters; hereinafter we will ex-
amine the procedure of their creation).

The only issue that arises is that, in accordance with Art 98 para.1 of the Consti-
tution and, respectively, Art 127 para.1 of the Rules of Procedure, the President
of Moldova, after consultation with parliamentary factions, shall nominate by
decree a candidate for the office of Prime Minister. In such circumstances, the
prescribed way to proceed is to elect the President of the country first, and then
swear in the Government.

But both theoretically and practically, the election procedure itself may last, on
the one hand, and, on the other hand, as a result of the office of President being
vacated, an interim exercise of the office may occur.

In these possible circumstances, the provisions of Art 96 para.l of the Consti-
tution that the Government must ensure the implementation of the state and
foreign policy, and ,ust exercise the general governance of the public adminis-
tration, come to the foreground. At the same time, Art 96 para.2 stipulates that
the Government is guided in its exercise of functions by programs or activities
approved by Parliament.

Therefore, once a newly elected Parliament has been constituted and has formed
its structure, we are faced with a de jure and de facto confusion.

On the one hand, the people, the only holder of sovereignty, has constituted
its new national representation, which is set to implement its program of gov-
ernment by swearing in a new Government; on the other hand, a Government
sworn in by a previous legislature is still managing policies, guided by the pro-
gram contrary to the new policies resulting from elections.

There are known cases in the practice of some countries (Norway, Sweden, Ro-
mania, etc.) when “governments of national unity” were formed when the gov-
ernment represents both the majority and the opposition, assuming a govern-
ance program that includes provisions for the governance programs of all the
parties that acceded to Parliament.

There are known, but less common cases of “minority governments”, when the
cabinet is formed by the opposition.

In both cases governments must meet a parliamentary majority, that is, to be
voted for by at least 50% +1 votes of the number of elected MPs; the same vote
required for a government to be dismissed. Here are the reasons why the “mi-
nority government” is more vulnerable and does not provide for a stable govern-
ment.
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We will support our thesis by the provisions of Art 103 para.l of the Constitu-
tion: The Government shall exercise office until the validation of elections for a
new Parliament. However, Art 126 para.1 of the Rules of Procedure provides that
after all the structures of Parliament are formed, Parliament shall hear a report
of the Prime Minister and accept resignation of the Cabinet.

Likewise, under Art 103 para.2 of the Constitution, from the day of validation of
the new Parliament (Article 103 para.1, Art 106 para.2, and Art 126 para.l of the
Rules of Procedure), before a new Government is sworn in, the old Cabinet shall
only fulfill functions of managing public affairs, and shall not adopt resolutions
and ordinances.

These circumstances enable us to consider it appropriate to first inaugurate a
new Government, thus fully ensuring governance, and then to elect the Presi-
dent of the Republic of Moldova.

d) Incompatibilities - safeguards to protect MP mandates

In considering this matter, we should start with Art 6 of the Constitution, which
provides that in Moldova the legislative, executive and judiciary powers are sepa-
rated and cooperate in the exercise of their prerogatives under the Constitution.
The scientific rationale for this principle belongs to the great French Enlighten-
ment thinker Montesquieu, presented in his famous work “The Spirit of the
Laws”, in which, among other things, he noted that “Everything would be lost if
the same man or same body of rulers or nobles or the people should exercise all
three powers, that of making laws, that of fulfilling public decisions and that of
judging offenses or disputes between individuals”*?.

To avoid this, it is necessary that power be defeated by power, and that state
powers be separate. Developing this idea, Art 68 para.1 of the Constitution stipu-
lates that while in office, MPs are in the service of the people.

However, Art 71 of the Constitution stipulates that a deputy cannot be perse-
cuted or held judicially accountable for his votes or opinions expressed exercising
office.

To achieve representative office, the deputy needs certain guarantees. These in-
clude incompatibilities, a condition referred to in Art 70 para.l of the Constitu-
tion, under which the status of MP is incompatible with any other paid position,
with the exception of teaching or scientific research.

Incompatibilities in the exercise of public functions are generally necessary be-
cause “... simultaneous functions prevent the distribution of responsibilities”*3.

The imposed incompatibility protects the deputy’s independence, it protects

12 Constanta Calinoiu, Victor Duculescu, op. cit., p. 77
13 Montesquieu “The Spirit of Laws”, vol. |, Edit. Stiintifica Bucharest, 1964, p. 143
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against the influence that the Government or private interests may have on him/
her. Professor Victor Popa points out, in this connection: «If we accept that the
deputy could simultaneously hold some functions in public or private spheres,
some negative consequences could occur, such as:

e absence from some sessions of Parliament;

e insufficient time for thorough examination of bills;

¢ insufficient activity in the standing committees;

e material dependence on the aggregate function;

e potential attempts of the employer or other persons to influence the dep-
uty's behavior in certain cases;

e possible tasks to resolve by exception or by abuse of office, issues of par-
ticular or corporate interest.”.

It was to ensure to the deputy, and to any public official, independence in carry-
ing out his conferred powers, and to protect from possible influence, that incom-
patibility, which bears a “mandatory, public character and [is] therefore binding
for all public authorities, including Parliament”, was imposed.*®.

Remunerated positions incompatible with the office of MP are set out in Art 3 of
the Law on the Status of Members of Parliament. Under these rules, the man-
date of deputy is incompatible with the function of: a) President of the Republic
of Moldova, b) member of Government (Prime Minister, First Deputy Prime Min-
ister, Deputy Prime Ministers, Ministers and other members as established by
organic law - Art 97 of the Constitution), c) Ombudsman, and d) with the exercise
of any other paid functions, including functions given by a foreign state or an
international organization.

If an MP finds himself in one of the cases mentioned, he shall, within 30 days of
validation of office, resign from the office incompatible with the office of depu-
ty. But if the MP has not resigned after 30 days, he is suspended from those du-
ties on grounds of incompatibility (Article 5 of the Law on the Status of Members
of Parliament).

The term “.. suspended from his duties on grounds of incompatible function”
means that the MP is no longer asked for his consent to address the problem
of incompatibility, and that Parliament decrees in a decision that he, as of a giv-
en date, is suspended from the office of President of the Republic of Moldova,
member of Government, Mayor, etc.

It should also be mentioned that the period of 30 days may not be extended
under any circumstances, because neither the Constitution nor the Law on the
Status of MPs provides for this. Any deviation from this period constitutes a viola-
tion of law.

14 Andre Hauriou, Jean Gicquel ,Droit constitutionel et institutions politiques”, Montchrestien Printing House, Paris, 1980, p.
1054-1055
15 V. Popa, op. cit., p. 97
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In the case of the suspension of an MP from his incompatible function, his ulte-
rior actions and inconsistent acts in that function (as listed in examples above)
are ruled illegal and have no legal power.

To avoid such cases, we find appropriate the intervention of the Constitutional
Court, which, under Art 134, para.3 of the Constitution, “...ensures the enforce-
ment of the principle of the separation of state powers into legislative power,
executive power and judicial power...”

An “intervention” may occur upon a referral of subjects stipulated by law, and
the ex officio competence of the Constitutional Court in such cases should be
recognized.

To summarize all the above on this issue, we would note that the incompat-
ibility of a parliamentary mandate with any other paid function is a feature of
the parliamentary mandate, under which the MP is protected from pressures or
abuse directed against him and which concurrently ensures the independence
and freedom in exercising his representative office guaranteed by the Constitu-
tion and laws.

e) Lawmaking - the main function of Parliament

Parliament exercises a number of functions within its powers, of which the most
important is the function of lawmaking. Lawmaking, in accordance with doctrine,
is a specialized form of the general competence of Parliament, under which “the
general debate of national policy issues concludes with adopting norms of law as
an expression of the general will in the regulation of social relations” 6.

That is why the legislative work is a defining feature in the work of Parliament,
determined by the fact that the law (in the broad sense of the word, including
the Constitution) is in the top hierarchy of sources of law. It is precisely for these
reasons that the Constitution, in Art 66, when establishing the basic functions of
Parliament, starts with the adoption of laws, rulings and motions.

Whereas the lawmaking function comes out directly from the text of the Consti-
tution, it may be exercised only within the limits and conditions established. After
analyzing the text of the Constitution of the Republic of Moldova, we identified
two conditions for the exercise of the legislative function by the Parliament:

e A normal, usual condition;

e Arestricted condition, determined by certain circumstances.

The first condition (situation) occurs when the legally established Parliament ap-
plies its powers as defined by the Constitution and other laws within the term of
four years of the respective legislature.

16 Mihai Constantinescu, loan Muraru, op. cit., p. 92
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The second condition (situation) occurs in two cases:
e Upon the extension of the mandate of Parliament;
e Upon the dissolution of Parliament.

In the first case, the Constitution, in Art 63 para.3, establishes that the Parlia-
ment’s mandate is extended until the newly elected legislature convenes in con-
stitutive meeting, and in the period between the election and constitution of the
new legislature, the Parliament of the previous legislature may not amend the
Constitution or adopt, amend or repeal organic laws. Also, paragraph 4 stipulates
that bills or legislative proposals put on the agenda of the preceding Parliament
shall be carried in the new Parliament.

The second case is applicable when a) Parliament is dissolved under Art 78 para.5
of the Constitution (non-election of a President by Parliament), or b) Parliament
is dissolved under Art 85 paras.1 and 2 upon the impossibility of forming a Gov-
ernment or the blocking of the procedures for passing laws.

The Constitution does not specify in either of the cases the powers of the dis-
solved Parliament. That is why we resort to the principle of analogy of laws, con-
sidering that in these cases, according to Art 63 para.3 of the Constitution, Par-
liament, from its dissolution to the constitution of the new legislature, may not
amend the Constitution or adopt, amend or repeal organic laws.

f) Parliamentary oversight in terms of incompatibility

The Law on the Status of Members of Parliament further stipulates certain ob-
ligations of Members that fall under the scope of the material sphere and of
revenues.

Thus, according to Art 6, within 30 days from the validation of mandate, the MP
is obliged to declare to the Standing Bureau any extra-parliamentary activity that
he intends to continue to carry out. And if changes in the activities occur while in
office, the MP must notify the Standing Bureau no later than within 10 days from
the date of their occurrence.

Moreover, at the beginning of each Parliamentary term, the Committee for legal
issues, appointments and immunities shall examine the statements of Members
regarding incompatible activities. Upon referral of the Committee, any deputy
found in incompatibility is obliged to act so that the incompatibility ceases.

Meanwhile, MPs are required to submit statements of income and property. Af-
ter submitting the statements, at the beginning of each term, the Committee
for legal issues, appointments and immunities, together with fiscal authorities,
verify the statements and, within two months from the date of the submission of
the statements, prepares a report to be approved by Parliament with the vote of
a majority of MPs present.
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These provisions also apply to statements submitted three months before the
mandate expires.

2. The President

The practice that all local state collectivities have a head of state is rooted in
history. The question in discussion is the relationship between Parliament and
the institution of the head of state, whether it is a monarch or president of the
republic, considering that both institutions are based on elements of legitimacy.

The relationship between Parliament and the head of state depends on the na-
ture of the political regime in question. The Republic of Moldova is character-
ized by a parliamentary-type political regime, as stipulated in Art 1 para.2 and,
respectively, Art 78 para.1 of the Constitution.

Although in parliamentary political regimes the President of the Republic is a
rather honorary decorative figure, he still holds important functions such as
the function of representation, guarantee and mediation. At the same time,
the Moldovan President acts successfully by proposing the Prime Minister,
though “...only after having obtained endorsement of political groups and facing
them”?,

a) The procedure of electing the President

In accordance with Art 78 para.1 of the Constitution, the President of Moldova is
elected by Parliament by secret ballot on an alternative basis. The procedure is
regulated by the Law on the Procedure of Electing the President of the Republic
of Moldova®®, according to Art 2 of which, the date for presidential elections is
established by Parliamentary decision not later than 45 days before the mandate
of the acting President expires. Given that the current President was sworn in on
April 7, 2005, the date on which he began his term in office, the previous Parlia-
ment had to organize a presidential election on February 20, 2009. But this did
not happen: which, in effect, led to early elections.

Coming back to the election procedure, along with setting the election date, Par-
liament, at the proposal of parliamentary factions, establishes a special Commis-
sion to conduct elections for President, which has a number of organizational
and supervisory duties established in Art 4 of the law.

Proposals of candidates for President may be submitted starting on the day on
which the date for elections is set, and up to 5 days before the election.

The right to submit a presidential candidate is enjoyed by 1) The proposed candi-

17  Ibidem, p. 134-135
18  Philippe Ardaut, ,Institutions politiques et droit constitutionnel”, 7th edition, LGDJ, Paris, 1995, p. 221
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date themself, if they have the support of at least 15 deputies, and 2) any group
of at least 15 deputies.

Presidential elections take place in a special public sitting of Parliament sched-
uled on the set day. At this sitting, the head of the special Commission or one of
its members presents to Parliament the registered candidates. After that, each
candidate is given the right to address Parliament with a short speech and an-
swer questions from MPs.

The next step is the voting procedure laid down in Art 8 of the law.

Since two or more persons may run for the office of President of Republic of
Moldova, Art 78 paras.3, 4 and 5 and Art 9 and Art 10 of the law provide special
rules for conducting the election.

Under these rules, the candidate who obtains the votes of three fifths of the
elected MPs is elected President. If no candidate gathers the necessary number
of votes, a runoff vote shall be held between the top two candidates in the order
of descending number of votes cast in the first round.

The second round is held in these conditions. And if in this round no candidate
obtains the necessary number of votes, repeated elections are organized.

If after repeated elections, a President is not elected, the acting President shall
dissolve Parliament and set elections for a new Parliament.

If elections are successful, the special Commission shall total the results of the
voting and present that information to Parliament. Based on this information,
Parliament shall adopt a decision confirming that the President is elected.

In accordance with Art 79 para.1 of the Constitution, the election for the Presi-
dent of the Republic of Moldova must be validated by the Constitutional Court,
thus the Parliament's decision and the special Commission's report are submit-
ted immediately to the Court.

Under Art 135 para.l.e of the Constitution and in accordance with Art 4 para.l.e
of the Law on the Constitutional Court®®, Art 4 para.l.e and Art 62.d of the Code
of Constitutional Jurisdiction, and Art 12 of the Law on the Procedure of Electing
the President of the Republic of Moldova, the Constitutional Court, within three
days from receipt of these documents, shall consider in open court the constitu-
tionality of electing the President of Moldova, and issue a decision on the valida-
tion of election results, which it shall publicize immediately.

If, however, the Constitutional Court does not validate the election results, with-
in three days from the date of the ruling new elections are held following the
procedure described above.

19 Law on the Election of the President of the Republic of Moldova no. 1274-XIV of 22 September 2000 (Official Monitor of the
Republic of Moldova no. 139-140 of 02 November 2000, Art 996)
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According to Art 124 of the Rules of Procedure, the installation in office of the
newly elected President of the Republic of Moldova is carried out in a formal sit-
ting of Parliament, called no later than in 45 days after the election. The sitting
is chaired by the Speaker of Parliament in the presence of the candidate, whose
election was validated by the Constitutional Court.

In this session, the Speaker gives the floor to the Chairman of the Constitutional
Court, who reads the Court decision on the confirmation of results of the elec-
tion of the President, and on the validation of the mandate, thus declaring the
President elected.

After that, the candidate elected as President of the Republic of Moldova, in ac-
cordance with Art 79 para.2 of the Constitution, pronounces the following oath:
«I solemnly pledge to dedicate all my strength and skill to the advancement of
the Republic of Moldova, to uphold the Constitution and laws of the country, to
defend democracy, human rights and fundamental freedoms, sovereignty, inde-
pendence and the territorial integrity of Moldova». From this date the newly
elected President begins the exercise of their office.

b) The term of office of the President of Moldova.

In accordance with Art 80 para.1 of the Constitution, the mandate of the Presi-
dent of Moldova is for four years, and shall be exercised from the moment of
taking the oath to the oath-taking of the next elected President (para.2).

The Constitution contains an exceptional provision on the extension of the man-
date, after the four-year term has expired: Art 80 para.3 states that the mandate
of the President of the Republic of Moldova may be prolonged by organic law, in
case of war or catastrophe.

Therefore, the extension of the office of the President does not occur by itself,
but only by special organic law adopted by Parliament, and is motivated only by
war or natural disaster.

We would like to note that Moldova did not use these provisions, and thus there
were no grounds to extend the mandate of the President of the Republic of
Moldova.

The Constitution, in Art 80 para.4, contains another restrictive rule on the term
of office, and namely that no person may hold the office of President for more
than two consecutive terms. Vladimir Voronin, who held the office for two con-
secutive terms during the years 2001-2005, and 2005—April 7 2009, falls under
this provision.

Now to return to the general rule that refers to the 4-year office term: On April
7, 2005, upon taking the oath, Vladimir Voronin entered upon his second term as
President for another four years (Art 80 para.1 of the Constitution). This expired
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on April 7, 2009, as no organic law was adopted to extend the mandate.

In this case, under Art 90 para.1 of the Constitution, the vacation of the office of
the President of the Republic of Moldova occurs on the expiration of their man-
date. And if the office of President becomes vacant, according to Art 91 of the
Constitution, the interim function occurs, which shall be occupied, in order, by
the Chairman of Parliament or the Prime Minister.

To enact this state of fact, the Constitutional Court, upon notification by Parlia-
ment, in accordance with Art 135 para.l1.f of the Constitution, shall establish by
notice the circumstances which justify the interim function. And since, according
to Art 63 para.3 of the Constitution, the Parliament’s mandate is extended until
the legal convention of a new legislature, the interim function had to be held by
Chairman of Parliament Marian Lupu.

However, contrary to the law, Vladimir Voronin continued to hold the office of
President after the expiry of mandate, which amounts to usurpation of state
power.

We previously stated the requirements of the principle of separation of state
powers, a rule stipulated in Article 6 of the Constitution. We also pointed out that
the instrument of incompatibility is designed to ensure this separation.

If the same person, as is the example of Vladimir Voronin, holds both the office
of President of the Republic of Moldova, which is held illegally, and that of Chair-
man of Parliament, this amounts to usurpation of power, and imposing for execu-
tion acts issued without legitimate support.

Later, after the legal establishment of the new Parliament elected in the April 5,
2009 vote, and the election of Vladimir Voronin as Chairman of Parliament, the
exercise of the interim function of President of the Republic of Moldova was to
be held by him. But this time again, the constitutional standards were not met,
and we are now faced with the illegitimacy of the President of Moldova.

After the legal establishment of the new Parliament to be elected on July 29,
2009, and the creation of its working bodies, including the election of a Chairman
of Parliament, the interim function of the President will be back on the agenda.

c) The powers of the President of the Republic of Moldova

In general, the functions of the head of state depend on the type of political sys-
tem, historical traditions, and are strictly determined by the Constitution.

In Moldova, the powers of the President are strictly determined by the Constitu-
tion, are plenary in office, regardless of who carries them — a legitimate President
appointed by vote or by holding the interim function. The Constitution does not
establish any limitation on the basis of material of time.
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The issue that occurs in Moldova is the designation of the Prime Minister. As we
noted above, in parliamentary regimes the head of state has the function of con-
firming the mandate of the future prime minister. In general, the head of state
may not interfere in the process of nominating the candidate for prime minister,
he only takes note of “choices expressed by voters and appoints as head of gov-
ernment the majority party leader”?. In countries where the multiparty system
usually prevents the achievement of a majority by one party (which is also pos-
sible in Moldova), the head of state plays an important role in appointing the
government, which must include representatives of several parties.

Itis these ideas that are the basis of Art 98 of the Constitution and Art 127 of the
Parliament’s Rules of Procedure. Under these provisions, after the early elections
of July 29, 2009, and the legal establishment of the newly elected Parliament, the
acting or interim President, depending on the context created after the elections,
will be obliged to consult the constituted parliamentary majority, which has right
to put forth a candidate for the office of Prime Minister.

After the parliamentary majority nominates the candidate, the Moldovan Presi-
dent shall issue a decree to designate this person as prime minister. After issuing
this decree, the function of the President of the Republic in investing the Govern-
ment ends, because, as we shall see below, this is a constitutional function of the
Moldovan Parliament.

d) Incompatibilities with the office of the President of Republic of
Moldova

In sub-chapter 1, section d, We described the concept of parliamentary “incom-
patibility” and showed its role, which is also inherent to the “incompatibility” in
relation to the office of President of Republic of Moldova.

In this respect, the Constitution, in Art 81.1, provides specifically that the func-
tion of President of Republic of Moldova is incompatible with any other paid
function.

Note that the Constitution or other laws do not establish the procedure of re-
solving the situation of incompatibility. We must resort again to the principle of
analogy of law. Thus the Rules of Procedure of the Parliament provide a period
of 30 days for choosing in favor of one or another function.

Indeed, since the date of validation of the mandate of MP after the April 5, 2009
election, Vladimir Voronin entered a state of incompatibility, which, unfortunate-
ly, he did not resolve, as he now remains the country’s President, MP, and, subse-

20 Law on the Constitutional Court no. 317-XIII of 13 December 1994 (Official Monitor of the Republic of Moldova no. 8 of 07
February 1995, Art 86)
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quently, Chairman of Parliament. Moreover, Parliament failed to honor its obliga-
tions as well by not applying Art 5 para.2 of the Law on the Status of Members of
Parliament, according to which, if a deputy is in a situation of incompatibility (Art
3.a), and does not submit within 30 days after the validation of mandate a resig-
nation from the function incompatible with the office of deputy, then after this
period they are suspended from their incompatible duties. That is, Parliament,
by decree, should have suspended Vladimir Voronin from the office of President
of the Republic of Moldova, but did not do so, thus tacitly accepting the usurpa-
tion of state power by one person.

Procedurally, the Standing Committee for legal issues, appointments and immu-
nities should have prepared a report that reveals the incompatibility of Vladimir
Voronin in the office of President of Republic of Moldova, and to present it in a
plenary sitting of Parliament. After hearing the report, Parliament should have
taken a decision to suspend him from the office of President. Then it would have
declared the vacation of the office and called an interim.

But neither the Committee nor Parliament as a whole did anything to comply
with the constitutional provisions.

We believe that, again, the Constitutional Court did not fulfill its position as
guarantor of the supremacy of Constitution, under Article 134.3 of the Constitu-
tion. This is another argument for the recognition of the right to perform duties
ex officio, not only upon referral of subjects determined by law.

e) Relevant aspects of the office of President of the Republic of
Moldova

In this section we will elucidate certain aspects related to the immunity of the
President and his prosecution. Presidential immunity is, again a guarantee for
the independent and free exercise of the presidential function. That is why the
Constitution, in Art 81.2, states that the Moldovan President enjoys immunity
and he may not be held accountable for any personal opinions expressed while
exercising office.

At the same time, as a guarantee that the President of the Republic will honor
their oath and will not commit crimes, the Constitution provides for a proce-
dure of impeachment of the President. Thus, according to Art 83 para.3 of the
Constitution, with the vote of at least two-thirds of its members, Parliament
may decide to indict the President of the Republic of Moldova if he commits a
crime. The judicial proceedings on such a case are in the exclusive competence
of the Supreme Court of Justice.

The President of the Republic of Moldova is dismissed from office upon pronun-
ciation of a final sentence of condemnation in the case.
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3. The Government

The institution of the Government occupies an important place in the constitu-
tions of the world, because it holds executive power. This is stipulated in the Con-
stitution of the Republic of Moldova, in Art 96, which provides that the Govern-
ment ensures the implementation of domestic and foreign policies, and carries
out the general management of public administration. In exercising its powers,
the Government is guided by the program of activities approved by Parliament.

Constitutional provisions also govern the relationship between Parliament and
Government, which takes a variety of ways by which the Cabinet is “required to
justify the fulfillment of its governance program”?, as ensured through the Par-
liament’s function of control. We will describe below all of these stages.

a) Vesting the Government

In the previous sub-chapter we described the procedure for nominating the
Prime Ministerial candidate.

The candidate nominated for this office by presidential decree in accordance with
Art 98 para.2 of the Constitution and Art 127 para.2 of the Rules of Procedure,
shall demand, within 15 days of designation, a vote of confidence in Parliament
on the program of activities and the proposed composition of the Cabinet.

A Parliament sitting shall convene on the set date. The Prime Minister-designate
shall read the Program of activities and the nominal list of Government mem-
bers. These documents shall be publicly debated in plenary session.

After the debates, the Chairman of Parliament shall propose the Program and,
separately, the list of Government members, for a vote of confidence in accord-
ance with Art 128 paras.1 and 2 of the Parliament’s Rules of Procedure.

Parliament grants confidence to the Government by a favorable vote of a major-
ity of elected members — that, is by at least 52 votes.

Then the President of Moldova intervenes again, and, in accordance with Art 98
para.4 of the Constitution, upon the vote of confidence in Parliament, signs the
formal decree to appoint the Government.

b) The term of office of the Government

First, we should emphasize that the text of the Constitution does not provide for
a specific duration of the Government term, as is the case with the Parliament
and President of the country. It is presumed from the context of the laws that the

21 The Code of Constitutional Jurisdiction, no. 502-XIII of 16 June 1995 (Official Monitor of the Republic of Moldova no. 53-54
of 28 September 1995, Art 597)
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Government is appointed for the duration of the mandate of Parliament. But in
practice this assumption is rarely confirmed, as governments tend to resign dur-
ing the term of Parliament.

The Constitution refers only to the time of start or termination of the mandate.

According to Art 98 para.5 of the Constitution, the Government shall exercise
the powers from the day when its members take oath before the President of
the Republic of Moldova. Art 103 para.1 of the Constitution provides that the
government exercises its mandate until the date when elections for a new Parlia-
ment are declared valid.

One should also distinguish between the Government mandate as an institution
and the term of office of a Cabinet member. Thus, Art 100 of the Constitution
provides that the office of a member of Government shall cease in the case of
resignation, dismissal, incompatibility, or death.

At the same time, the Constitution provides for two cases of termination of Gov-
ernment mandate, namely: a) a vote of no confidence by Parliament, and b) the
resignation of the Prime Minister.

In accordance with Art 106 of the Constitution, Parliament, at the proposal of at
least a quarter of its members and with a majority vote, may express no confi-
dence in the Government. This initiative is examined after three days of presen-
tation in Parliament.

Once expressed, the no-confidence vote entails the resignation of the entire gov-
ernment.

The second case is described in Art 101 para.3 of the Constitution, which states
that if the Prime Minister resigns, the entire Cabinet resigns.

c) Powers of the Government of Moldova

In addition to the duties provided directly in the text of the Constitution, the
Government has a range of powers laid down expressly in the Law on Govern-
ment?? that are performed without limit.

For the purpose of this study, of interest are the exceptions and limitations set
out in the Government’s activity in certain specific circumstances related to the
exercise of office.

According to Art 103 para.2 of the Constitution, in the case of an expression of
no- confidence by Parliament, the resignation of the Prime Minister, or validation
of elections for a new Parliament, the Government “fulfills the function of man-
aging public affairs, until members of a new Government take oath”.

22 Constanta Calinoiu, Victor Duculescu, op. cit., p. 189
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The Parliament’s Rules of Procedure contain similar provisions. According to
Art 126 of the Rules, after the legal establishment of Parliament and creation of
its working bodies, Parliament hears a report of the Prime Minister and accepts
the Government’s declination of powers. In this case the Government shall fulfill
the function of managing public affairs until a new composition of the Govern-
ment is given a vote of confidence in Parliament.

In short, in this period, the Government cannot and is not entitled to take deci-
sions, issue ordinances, put forth legislative initiatives, etc.

d) The interim office of the Prime Minister

In semi-presidential and parliamentary political regimes, the Government is
headed by an effective Prime Minister with broad powers, who coordinates the
activities of Government members while respecting their attributions. So, the
Prime Minister is head of Government.

The Constitution assigns a special role to the office of Prime Minister, which es-
sentially determines the fate of the entire government.

For these reasons, paragraph 2 of Art 101 of the Constitution expressly stipu-
lates that if the Prime Minister is unable to perform his duties, or in the case
of his death, the Moldovan President shall designate another member of the
Government as interim Prime Minister until the establishment of the new Gov-
ernment. The interim function during the period of inability to exercise powers
ceases if the Prime Minister resumes his activity within the Government.

e) Incompatibilities

We addressed this issue earlier, so we will limit ourselves to presenting the provi-
sions of Art 99 of the Constitution, which states that the function of a member
of Government is incompatible with any other paid function, with all the afore-
mentioned consequences.

Some aspects of the work of the Government of Moldova

According to Art 106.1 of the Constitution, the Government may assume respon-
sibility for a program, general policy statement or bill before the Parliament.

If within three days of the submission of these documents, a motion of cen-
sure is lodged and passed by a majority vote, then the Government shall be dis-
missed. If the motion of censure was not adopted and, therefore, Government
is not dismissed, then the bill is considered passed, and the program or general
policy statement becomes binding on the Government.

The second aspect we would like to tackle refers to the termination of office of a
member of Government. According to Art 100 of the Constitution, the function
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of members of the Government shall cease in the cases of resignation, dismissal,
incompatibility, or death. In these cases the function is declared vacant. Accord-
ing to Art 98 para.6 of the Constitution, in the case of vacation of office or gov-
ernment reshuffle, the President of Moldova shall dismiss and appoint, at the
proposal of the Prime Minister, separate members of the Government.

4. The Judiciary

The idea of rule of law is inextricably linked to justice, which is called on to pro-
mote legality in the activity of state bodies and to firmly defend the rights and
freedoms of citizens. In this context, Professor loan Deleanu stresses that “by an
original feedback circuit, once created, the right should be imposed on the state
- itself a subject of law - like on other subjects. In order for the law to have the
power to be applied, there should be some minimum inalienable conditions in
place: the postulation, through legal norms, of moral and political values that are
authentic and persuasive for global civil society and for individuals; establishing
a democratic ambiance; strengthening the principle of the responsibility of the
state; institutionalizing the means of effective control over the state, establishing
a consistent and stable legal order, strict promotion of the principle of legality
and constitutionality, and the transformation of men in an cardinal axiological
landmark.”,

Acting as a balancing factor between legislative and executive powers, the judici-
ary is called to “repair any possible malfunctions in the system of separation of
powers, to allow, by specific means, compensation for injustice, to eliminate any
unwanted abuse of power, while guaranteeing the supremacy of law and con-
tributing to building a truly compelling image of the values of democracy”?.

We conclude this sub-chapter with the truth that justice emerged as an idea and
a reality which people believe can defend them when their legitimate rights are
violated, and that truth will always prevail.

Vom incheia acest subcapitol cu adevarul, potrivit caruia justitia s-a impus ca o
idee si realitate, in care oamenii cred ca i poate apara atunci cind drepturile lor
legitime sunt incalcate, ca similarul dreptatii mereu triumfatoare.

A favorite quote about justice is “Fiat justitia pereat mundus” (May justice pre-
vail, even if the world were to perish). The meaning of this saying is that “as the
eternal justice under God is unwavering in its determination, revealing itself in
all circumstances, even upon the collapse of the world, the judge in charge of a
case must take it to an end guided by his knowledge and conscience, even if by
that time the end of the world will come with all its horrors”?>.

23 Ibidem, p.196

24 Law on Government nr.64-XIl on 31.05.1990

25 lon Deleanu “Constitutional Law and Political Institutions, the Treaty, Printing House Europa Nova, Bucharest 1996, vol.1,
p.113
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a) Setting up special courts in the Republic of Moldova

According to Art 114 of the Constitution, justice is administered in the name of
the law only by courts. In developing this principle, the Constitution, in Art 115,
sets out in an exhaustive and imperative way that justice shall be rendered by
the Supreme Court, the Courts of Appeal, and regular courts. By law, specialized
courts, such as the economic courts of military tribunals, may operate only for
certain categories of cases. The organization and jurisdiction of these courts are
regulated by organic law.?

At the same time, Art 115 para.3 of the Constitution stipulates that the creation
of extraordinary courts is prohibited.

According to Art 41 of the Code of Criminal Procedure, prosecuting criminal cases
in court is the exclusive competence of territorial courts. They have the compe-
tence to decide on measures of coercion and detention. But in the cases of de-
tention of young people on April 7-8, 2009 other judges were also involved in the
process, although such involvement of other categories of judges was not regu-
lated by any normative act of a competent body, in this case the Parliament. In
this case, their acts and rulings have no legal power and shall be challenged.

b) Place of case trials

According to legal regulations,?” all cases administered by courts shall be tried
only on court premises, where they all the conditions required for administering
justice are provided

Yet, contrary to these provisions, courts examined cases in preventive detention
facilities, in officers of criminal prosecutors or other offices outside the courts
premises. We are surprised by the silence of the Superior Council of Magistrates,
which, inter alia, has the role of applying disciplinary measures against judges,
under their powers guaranteed by Art 123 para.1 of the Constitution.

c) The right to defense

In accordance with Art 26 of the Constitution of the Republic of Moldova, the
right to defense is guaranteed to every citizen, foreign citizen or stateless per-
son. At the same time, each person is entitled to act independently, by legitimate
means, upon violation of his rights and freedom:s.

Moreover, throughout the process, the parties have the right to be assisted by
an elected or appointed defense attorney who exercises powers under the Law
on Defense Attorneys.?®

26 Constanta Calinoiu, Victor Duculescu, Georgeta Duculescu, op. cit., p.99
27 loan Moraru “Constitutional Law and Political Institutions”, Printing House ACTAMI, Bucharest, 1992, p.147
28 The Law on Judicial Organization no.514-XIl of 06.07.1995 (OM 58 of 19.10.1995)
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The Constitution prohibits interference in the work of persons pursuing defense,
ensuring their protection, including by punishing perpetrators.

We will stop here at the aspect of validation of the mandate of members of Par-
liament. We already noted that in accordance with Art135 para.l.a of the Con-
stitution, the Constitutional Court confirms the election of Parliament. Art 62
outlines the detailed competence of the Constitutional Court that, at the referral
of the Central Electoral Commission, decides on the validation of invalidation in
case of election fraud of deputies’ mandates.

As we know, the April 5, 2009 election results were contested in the Supreme
Court of Justice. In this case, the Constitutional Court was to await the results of
the review of the submitted contestations by the Supreme Court, and then to is-
sue its decision. Moreover, even having the decision of the higher court, the Con-
stitutional Court was to examine on its own the contestation and to ultimately
issue a decision validating or invalidating the election. And in doing so, it was to
respect the reasonable terms of examination and the legality of elections.

d) Compulsiveness of court decisions

Article 120 of the Constitution states imperatively that sentences and other final
judgments of courts, as well as the cooperation requested by court during trial,
execution of sentences and other final court decisions, must be fully observed.

5. The Constitutional Court

The previous sub-chapters touched upon certain powers of the Constitutional
Court with regard to the Parliament and President of the Republic of Moldova.
Here we discuss other issues below.

a) Status of the Constitutional Court

According to Art 134 of the Constitution, the Constitutional Court is the only
authority of constitutional jurisdiction in Moldova. In its work it is independent
from any other public authority, and is subordinate only to the Constitution.

In this capacity, the Constitutional Court must ensure and guarantee the su-
premacy of the Constitution (Article 7), ensure the observance of the principle of
separation of powers between the legislative, executive and judiciary branches
(Article 6), and guarantee the state responsibility to the citizen and that of the
citizen to the state.
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b) Role of Constitutional Court rulings

In accordance with Art 140 of the Constitution, laws and other regulations or
parts thereof become_void (s. n.) upon adoption of a pertinent decision by the
Constitutional Court.

Constitutional Court decisions are final from the moment of delivery and may
not be appealed. In this context, according to Art 28 of the Law on the Constitu-
tional Court, its rulings are official and enforceable documents throughout the
country, for all public authorities and all legal and natural persons.

In accordance with Art 28 para.2 of the Law, the non-execution, inadequate ex-
ecution or the prevention of execution of Court decisions entails liability as pro-
vided by law.

However, according to Art 72 of the Code of Constitutional Jurisdiction, the Court
is allowed to revise its own decisions and notices.

c) Terms of examination of referrals

According to Art 32 of the Law on the Constitutional Court, the Court must re-
solve a referred matter within 6 months of receipt of materials. This is a general
term, which, depending on the subject of referral, as we have seen, can be re-
duced to three days.

Additionally, Arts 34—-37 of the Code of Constitutional Jurisdiction, establish the
terms of procedure.

d) The Scientific-Advisory Council

According to Art 36 of the Law on the Constitutional Court, the Scientific Advi-
sory Council is formed by decision of the Court, which includes, alongside CC
justices, scientists and expert practitioners of law.

The work of the Scientific-Advisory Council is governed by rules of procedure ap-
proved by the Constitutional Court.

231






